Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


TOIu  17— IKDIAKA  BEPORTS. 


i,fpi^fm.ifTnaiLtkir^vu 


r^  REPORT 


OF 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  of  Judicature 


OF  THE 


STATE  OF  INDIANA, 


WITH  tab£es  of  the  cases  reported  and  cases 

CITED  AND  AK  INDEX. 


By  FRANCIS  M.  DICE, 

OFFICIAL  REPORTER. 


VOL.  77, 


<X)NTAINING  CASES  DECIDED  AT  THE  NOVEMBER  TERM, 

1881,  NOT  REPORTED  IN  VOL.  76. 


•  •» 


INDIANAPOLIS  : 

INDIANAPOLIS  JOintNAL    COMPANT,  ntlNTEBS. 

1882. 


n 


Entered  according  to  the  Act  of  Congress,  in  the  year  1882^ 

By  FRANCIS  M.  DICE, 
In  the  Office  of  the  Librarian  of  Congress,  at  Washington,  D.  C*. 


PRIMTED  Ain>  BOUND 

BY  THK 

INDIANAPOLIS  JOURNAL  COMPANY. 


ELECTROTYPED  BY 
KETCHUM  ft  WANAMAKER. 

XNOIAVAPOUS. 


TABLE  OF  THE  CASES 

KEPORTED  m  THIS  VOLUME. 


I 

^oom  V.  Morgan 184 

Allman  et  al.,  Franco  v 417 

Anderson,  Assignee,  Henry,  As- 

sifipee,  V 361 

Applegate,  Blizzard  v 516 

Atkins  y.Van  Buren  School  Tp....447 
Anbnm,  Town  of,  y.  Eldridge 

et  al , 126 

Aztel  V.  Chase 74 

Bales  ▼.  Hunt 355 

Bane  v.  Ward 153 

Bash  et  al.  v.  Christian  et  al 290 

Beal  et  al.  v.  State,  ex  rel.  Beal 

et  al 231 

Beck,  Masonic  Mutual   Benefit 

Association  V 203 

Benthall  V.  Seifert 302 

Beineke  v.  Wurgler 468 

Birch  et  al.  v.  Frantz  et  al 199 

Bii         al.v.  Stout^Auditor,  et  al..255 

Blizzard  v.  Applegate 516 

Board  of  Comm^rs  of  Marion  Co. 

V.  Shipley 553 

Bond  V.  Orndoi'f,  Adm'r 683 

Bowers  et  al.,Huttsv 211 

Boyd  et  al.,  Shotts  et  ux.  v 223 

Breen  et  al . ,  City  of  Hu  ntington  y .  29 
Brown,  Medcalf  y 476 

Carney  y.  Cuson 494 

Cairo  and  Vincennes  R.  R.  Co.y. 

Houry 364 

Caryer  y.  Carver  et  al 498 

Case  et  al.  y.  Grim,  AdmV 565 

Chamberlain  y.  City  of  Eyans- 

yille 642 

Chase,  Axtely 74 

Christian  et  al..  Bash  et  al.  y 290 

Cincinnati,  Hamilton  and  Indi- 
anapolis R.  R.  Co.  y.  Hildreth.504 
City   of   Eyansyille,    Chamber- 
lain y 642 

City  of  Huntington  y.  Breen  et  al.  29 

Claflin  et  al.  y.  Cottman  et  al 58 

Clark,  Adm'r,  et  al.y.WUson  etal.176 


Clark  et  al.  y.  State 399 

Clift,  Adm'r,  y.  Shockley 297 

College  Corner  and  Richmond 

G.  R.  Co.  et  al.  y.  Moss  et  al....l39 

Cook  y.  Howe 442 

Cook  et  al.  y.  Frederick  et  al 406 

Cottman  et  al.,  Claflin  et  al.  y ....  58 

Cottrell  et  al.  y.  Shadley 348 

Crane  et  al.  y.  Kimmer  et  al 215 

Creek  et  al.  y.  State,  ex  rel.  Wiles 

et  al 180 

Cuson,  Cagney  y 494 

Davis  etal.,McClain,  Guardian,  y.419 
Dawson,  Adm'x,  v.  Sparlcs  et  al..  88 
De  Haven  et  al.  v.  De  Haven  et  al..236 

Dillman  et  al.,  Sharpe  y 280 

Divine,  Kennedy  V 490 

Dobson  et  al.  v.  Markle 53 

Dodd  et  al.v.  Mitchell  et  al 388 

Downey  et  al.  v.  State,  ex  rel. 

Downey  et  al 87 

Duffy  V.  Howard 182 

Duncan,  Smith  y 92 

Edwards  et  al.,  Rodenwald  y 221 

Eldridge  etal.,Town  of  Auburn  y.l26 

Eliason,  Ogborn  et  al.  y 393 

Elsass  V.  Moore's  Hill  Male  and 

Female  Collegiate  Institute 72 

Evans  et  al.  v.  Thomburg 106 

Evansville,  City   of.   Chamber-  ' 

lain  y 542 

Featherston  v.  Small  et  al 143 

Fechheimer  et  al.  y.  Washington 

et  al 366 

Fehrle  et  ux.  v.  Turner 530 

Fishery.  State 42 

Fisher,  White  v 65 

Fleenor,  Williams  et  al.  y 36 

Fletcher  et  al.,  Tate  y 102 

Forshee,  Wabash  R.  W.  Co.  y 158 

Fourth  Nat']  Bank  of  St  Louis, 

Hinkley  v 475 

Franco  v.  Allman  et  al .417 


IV 


TABLE  OF  CASES  REPOKTED. 


Franklin  Life  Ins.  Co.,  Shanklin 

et  al.  V 268 

Frantz  et  al.,  Birch  et  al.  v 199 

Frederick  et  al..  Cook  et  al.  v 406 

Gallentine,  Peunsylvania  Co.  v  ..322 

Gilbert.  Judv  et  al.  v .'. 96 

Gill  et  al.,  Marshall  v 402 

Glenn  et  al.,Will8on  v .585 

Gorley  v.  Sewell 316 

Greene  et  al.,  Niagara  Fire  Ins. 

Co.  V 590 

Grim,  Adm'r,  Case  et  al.  v 565 

Hart  V.Walker 331 

Hathaway  et  al.,  Jones  et  al.  v....  14 

Hays  V.  State 450 

Henry,  Assignee,  v.  Anderson, 

Assignee 361 

Hildreth,  Cincinnati,  Hamilton 

and  Indianapolis  B.  R.  Co.  Y..504 

Hilgenberg,  Lawson  et  al.  v 221 

Hill,  Murphy  et  al.  v 129 

Hinkley  v.  Fourth  Nat'l  Bank  of 

St.  Louis 475 

Hoopingarner  v.  Levy 455 

Houry,  Cairo  and  Vincennes  R. 

R.  Co.  V 364 

Howard,  Duffy  v 182 

Howe,  Cook  v 442 

Hunt,  Bales  v 355 

Huntington,City  of  ,v.  Breen  et  al.  29 

Hutts  V.  Bowers  et  al 211 

Hyland,  Milner  et  al.  v 458 

Indianapolis  and  St.  Louis  R.  R. 

Co.  v.  Kennedy 507 

Ireland,  Thatcher  v 486 

• 

Jessup  V.  Trout 194 

Johnson  et  al.  v.  Plume 166 

Johnson  et  al.  v.  Simpson 412 

Jones  V.  Sweet  et  al 187 

Jones  et  al.  v.  Hathaway  et  al....  14 
Jones  et  ux.  v.  Kokomo  Building 

Association 340 

Jones,  Town  of  Tipton  v 307 

Judy  et  al.  v.  Gilbert 96 

Kahn  et  al.  v.  Tinder  et  al 147 

Keller  V.  McMalian 62 

Kennedy  V.  Divine ....490 

Kennedy,  Indianapolis  and  St. 

Louis  R.R.  Co.  V 507 

Kiblinger  et  ux.,  Thomas  v 85 

Kimmer  et  al..  Crane  et  al.  v 215 

Kinsman  v.  State 132 

Kokomo   Building  Association, 

Jones  et  ux.  v 340 

Kruger  et  al.,  Peyton  v 486 


Lawson  et  al.  v.  Hilgenberg 221 

Lee  et  al.  v.  Lee  et  al. 251 

Leech  v.  Perry  et  al 422 

Levy,  Hoopingarner  v 4.55 

Logan  V.  Logan 558 

Louthain  et  al.  v.  May 109 

Ludlow  et  al.  v.  Union  Tp.  G.  R. 
Co.  et  al 409 

Markle,  Dobson  et  al.  v 53 

Marshall  v.  Gill  et  al 402 

Masonic  Mutual  Benefit  Associa- 
tion V.  Beck 203 

Matthews,  AdmV,  Shaffer  v 83 

May,  Louthain  et  al.  V| 109 

McCalment  v.  State 250 

McClain,  Guardian,v.  Davis  et  al.419 

McClure  v.  State 287 

McDonald  et  al.  v.  State,  ex  rel. 

Scott,  Guardian 26 

McKibben  v.  Moriarity 600 

McKinney  et  al.v.Town  of  Salem.213 

McLaughlin  et  al.  v.  Ward 383 

McLaughlin  et  al..  State,  ex  rel. 

Ross,  V 335 

McMahan,  Keller  v 62 

Medcalf  v.  Brown 476 

Milner  et  al.  v.  Hyland 458 

Mitchell  et  al.,  Dodd  et  al.  v 388 

Moffitt  et  al.  V.  Roche  et  al 48 

Moore,  Worley  v 567 

Moore^s  Hill*Male  and  Female 
Collegiate  Institute,  Elsass  v....  72 

Morgan,  Alcorn  v 184 

Morgan,  Shn^er  et  al.  v 479 

Moriarity,  McKibben  v 600 

Moss  et  al..  College  Comer  and 

Richmond  G.  R.  Co.  et  al.  V....139 
Murphy  et  al.  v.  Hill 129 

Niagara  Fire  Ins.  06.  v.  Greene 
et  al 690 

Noel,  Pittsburgh,  Cincinnati  and 
St.  Louis  R.  R.  Co.  v 110 

O'Conner,  Sullivan  v 149 

Ogborn  et  al.  v.  Eliason 393 

Orndorf,  Adm'r,  Bond  v 583 

Osborn,  Adm'r,Wooters  et  al.  V..513 

Pavey  et  al.,  Sidener  v 241 

Pennsylvania  Co.  v.  Gal]entine....322 

Periy  et  al..  Leech  v 422 

Pej-ton  V.  Kniger  et  al 486 

Piper  et  al.,  Wilson  et  al.  v 437 

Pittsburgh,  Cincinnati    and  St. 

Louis  R.  R.  Co.  V.  Noel 110 

Plume,  Johnson  et  al.  v 166 

Pollock,  Adm'r,  Trimble  et  al.  V..576 
Presser  v.  State 274 


TABLE  OF  CASES  REPOETED. 


Bichards,  State  v 101 

Ricketts  et  al.  v.  Spraker  et  al....371 

Roche  et  al.,  Moffitt  et  al.  v 48 

Rodenwald  v.  Edwards  et  al 221 

Ross  et  al.,  Wills  v 1 

Salem,  Town   of,   McKinney  et 

al.  V. 213 

Sanders  v.  State : 227 

Schroyer  et  al.,  Vance  et  al.  v 601 

Seifert,  Benthall  v 302 

Sewell,  Gtorley  v 316 

Shadley,  Cottrell  et  al.  v 348 

Sfaafferv.  Matthews,  Adm'r 83 

Bhanklin  et  al.  v.  Franklin  Life 

Ins.  Co 268 

Sharpe  v.  Dillman  et  al 280 

ShlpleY,  Board  of  Comm'rs  of 

Marion  Co.  v 553 

Shockley,  Clift,  Adm'r,  v 297 

Shotts  et  ux.  V.  Boyd  et  al 223 

Shryer  et  al.  v.  Morgan 479 

Sidener  v.  Pavey  et  al 241 

Simpson,  Johnson  et  al.  v 412 

Small  et  al.,  Featherston  v 143 

Smithy.  Duncan 92 

Smith  V.  Smith 80 

Smith  V.  Zent 474 

Sparks  et  al.,  Dawson,  Adm'x,  v...  88 
Spraker  et  al.,  Ricketts  et  al.  V....371 

State  V.  Richards 101 

State  V.  Wenzel 428 

State,  Clark  et  al.  v 399 

State,  Fisher  v 42 

State,  Hays  v 450 

State,  Kinsman  v 132 

State,  McCalment  v 250 

State,  MeClnre  V 287 

State,  Presser  v 274 

State,  Sanders  v 227 

State,  ex  rel.  Beal  et  al.,  Beal  et 

al.  V 231 

State,  ex  rel.  Downey  et  al.,  Dow- 
ney et  al.  V 87 

State,  ex  rel.  Ross,  v.  McLaugh- 
lin et  al 336 

State,  ex  rel.  Scott,  Guardian, 
McDonald  et  al.  v 26 


State,  ex  rel.  Wiles  et  al..  Creek 

et  al.  V 180 

Stout  et  ux.  V.  Stout 537 

Stout.  Auditor,  et  al.,  Bish  et  al.v.255 

Sullivan  v.  O'Conner 149 

Sweet  et  al.,  Jones  v 187 

Tate  V.  Fletcher  et  al 102 

Thatcher  v.  Ireland 486 

Thomas  v.  Kiblinger  et  ux 85 

Thornburg.  Evans  et  al.  v 106 

Tinder  et  al.,  Kahn  et  al.  v 147 

Tipton,  Town  of,  v.  Jones 307 

Todhunter  et  al..  West  et  al.  V....600 
Town  of  Auburn  v.  Eldridge  et  al.l26 
Town  of  Salem,McKinneyetal.y.2l3 

Town  of  Tipton  y.  Jones 307 

Trimble  et  al.  v.  PoUock,  Adm'r..576 

Trout,  Jessup  v 194 

Turner,  Fehrle  et  ux.  v 6?0 

Union  Tp.  G.  R.  Co.  et  al.,  Lud- 
low et  al.  V .4W 

Van  Buren  School  Tp.,  Atkins  V..447 
Vance  et  a^.  v.  Schroyer  et  al 501 

Walker,  Hart  v 331 

Ward,  Bane  v 153 

Ward,  McLaughlin  et  al.  v 383 

Wabash  R.W.  Co.  v.  Forshee 158 

Washington  et  al.,  Fechheimer  et 

al.  V 366 

Wenzel,  State  v 428 

West  et  al.  v.  Todhunter  et  al 600 

White  v.  Fisher 65 

Wiley  V.  Wilson 596 

Williams  et  al.  v.  Fleenor 36 

Wills  V.  Ross  et  al 1 

Willson  V.  Glenn  et  aL 585 

Wilson  et  al.  v.  Piper  et  al 437 

Wilson  et  al.,Clark,Adm'r,et  al.Y.176 

Wilson,  Wiley  v 596 

Wooters  et  al.  v.  Osborn,  Adm^.513 

Worley  v.  Moore 567 

Wurgler,  Beineke  v 468 

Zent,  Smith  V 474 


TABLE  OF  THE  CASES 

CITED  IN  THIS  VOLUME. 


Abdil  V.  Abdil,  26  Ind.  287 218 

Abraham  v.  Chase,  11  Ind.  513....323 
Abrams  v.  Smith,  8  Blackf .  95  ...446 
Abshire  v.  Mather, 27  Ind.  381  ...478 

Adair  v.  State,  1  Blackf.  200 432 

Alford  V.  Baker,  53  Ind.  279. 114,232 
Allen  V.Watson,  16  Johns.  205 ...293 

Amidon  v.  Gaff,  24  Ind.  128 445 

Anderson  v.  Mitchell,  58  Ind.592.549 
Anderson  v.  Spence,  72  Ind.  315.    4 

Anderson  v.  State,  28  Ind.  22 81 

Anthony  v.  Cooley,  61  Ind.  323....314 
Arbintrode  v.  State,  67  lu^.  267.451 
Armstrong  v.  Turquand,  9  Irish 

C.  L.  32 206 

Armstrong  v.  Turquand,  3  Bige- 

low  L.  &  A.  350 206 

Ashley  v.  Eberts,  22  Ind.  55 272 

Aurora  Fire  Ins.  Co.  v.  Johnson, 

46  Ind.  315 61 

Axtel  V.  Chase,  77  Ind.  74 315,449 

Babbitt  v.  Doe,  4  Ind.  355 219 

Baker  v.  Armstrong,  57  Ind.  189.285 

Baker  v.  Baker,  69  Ind.  399 579 

Baker  v.  Johnson  Co.,  33  Iowa, 

151 557 

Baltimore,  etc.,  R.W.Co.v.  John- 
son, 59  Ind.  188 506 

Baltimore,  etc. ,  R.  W.Co.v.Thom- 

as,  60Ind.  107 162 

Bank  of  Augusta  y.  Earle,  13  Pet. 

519,  584 94 

Banks  v.  Bales,  16  Ind.  423 344 

Bardeus  v.  Huber,  45  Ind.  235 345 

Bardeus  v.  Huber,  60  Ind.  132 345 

Barlow  v.  Scott.  24  N.Y.  40 392 

Barnett  v.  Leonard,  66  Ind.  422....562 

Barnes  v.  Bartlett,  47  Ind.  98 193 

Barnes  v.  Camack,  1  Barb.  393....247 

Barnes  v.  Mott,  64  N.  Y.  397 247 

Barnes  v.  Roemer,  39  Ind.  589  ....  83 

Bartlett  v.  King,  12  Mass.  537 229 

Bash  V.  Van  Osdol,  75  Ind.  186....295 
Beard    v.    First    Presbyterian 
Church,  etc.,  10  Ind.  568.... 114 


Beaver  v.  President,  etc.,  34  Ind. 

245 574 

Beer  Co.  v.  Massachusetts,  97  U. 

S.  25 214 

Bell  V.  State,  42  Ind.  335 402 

Bellefontaine  R.  W.  Co.  v.  Hun- 
ter, 33  Ind.  335  329 

Belloni  v.  Freeborn,  63  N.Y.  383.  12 
Bellows  V.  McGinnis,  17  Ind.  64  272 
Benninghoof  v.  Finney,  22  Ind. 

101 431 

Benton  v.  Wood,  17  Ind.  260 226 

Bethell  v.  McCool,  46  Ind.  303  ...503 

Bigelow  V.  Barr,  4  Ohio,  358 359 

Birdsall  v.  Clark,  73  N.  Y.  73 ....  95 
Birdsall  v.  Clark,  29  Am.  R.  105.  95 

Bischof  V.  Coffelt,  6  Ind.  23 573 

Bishop  V.  Brown,  51  Vt.  330 79 

Bishop  V.  Morgan,  82  111.  351 99 

Black  V.  Coan,  48  Ind.  385 r  78 

Blackman  v.  State,  12  Ind.  556...  433 

Bleidorn  v.  Abel,  6  Clarke,  5 318 

Board,  etc.,  v.  Hall,  70  Ind.  469. 374 

Bogget  V.  Frier,  11  East,  301 562 

Bond  V.  Mitchell,  3  Barb.  304 416 , 

Bosseker  v.  Cramer,  18  Ind.  44....233 ' 

Bottorf  V.  Smith,  7  Ind.  673 79 

Bougher  v.  Scobey,  23  Ind.  583....581 
Bouton  V.  American,  etc.,  Ins. 

Co.,  25  Conn.  542 206 

Bowen  v.  Lazalere,  44  Mo.  383....523 
Boyd  V.  Alabama,  94  U.  S.  645....214 

Boys  V.  Simmons,  72  Ind.  593 41 

Bradley  v.  Bradley, 45  Ind.  67.33,83 
Brady  v.  Mayor,' etc.,  2  Bosw.173.  95 
Brickley  v.  Weghorn,  71  Ind.  497.233 

Briggs  V.  Briggs,  20  Mich.  34 211 

Bristol,  etc.,  Co.  v.  Probasco,  64 

Ind.  406 541 

Britton  v.  Fox,  39  Ind.  369 289 

Broadhead  v.  McKay,  46  Ind.  595.415 
Brocaw  v.  Board,  etc.,  73  Ind. 

543 264,374 

Brooks  V.  Riding,  46  Ind.  15  ..^....  23 

Brown  V.  Barber,  59  Ind.  533 584 

Brown  v.  Bany,  3  Dallas,  365 562 


TABLE  OF  CASES  CITED. 


Vll 


Brown  v.  Keyser,  53  Ind.  85 427 

Brown  v.  Norton,  67  Ind.  424 82 

Brown  v.  Rawlin^,  72  Ind.  505..  8 
Bruker  v.Kelsey,72  Ind. 51. 36,254 ,538 

Bnise  V.  Nelson,  35  Iowa,  157 246 

Bryan  Is  Adm'r  v.Harve)''s  Adm'r, 

11  Tex.  311 318 

Bugle  V.  Myers,  59  Ind.  73 499 

Bunger  v.  Roddy,  70  Ind.  26 571 

Bunnell  v.  Bunnell,  73  Ind.  163....  ft9 
Burnett  v.  Overton,  67  Ind.  557....  61 
Burr  V.  Town  of  New  Castle,  49 

Ind.  322 128 

Bursoa  v.  Blair,  12  Ind.  371 548 

Burton  y.  State,  75  Ind.  477 402 

Busenbarke  v.  Ramey,53  Ind.499.386 
Butler  V.  State,  6  Ind.  166 306 

Cain  V.  Hunt.  41  Ind.  466 523 

Cairo,  etc.,  R.  R.  Co.  v.  Stevens, 

73  Ind.  278 304,364 

Caldwell  v.  Williams,  1  Ind.  405  ...493 
Campbell  v.  Frankem,  65  Ind.591.120 
Carroll  v.  Charter  Oak  Ins.  Co., 

38  Barb.  402 205 

Carter  v.  Taylor,  3  Head,  30 247 

Casad  v.  Holdiidge,  50  Ind.  529..  23 

Case  y.  Johnson,  70  Ind.  31 314 

Cass  v.  Dillon,  2  Ohio  St.  607 544 

Catherwood  y.Wat6on,65  Ind.576.464 

CaUett  y.  Gilbert,  23  Ind.  614 344 

Catterlln  y.Somerville,22  Ind.482.58l 
Chambers  v.  Donaldson,  9  East, 

471 562 

Cheezcm  y.  State,  2  Ind.  149 319 

Cheyney's  Case,  5  Rep.  68 99 

Churchman  v.  Martin,  54  Ind.380.584 
Cincinnati,  etc.,  R.R.  Co.y.  Ches- 
ter, 57  Ind.  297 184 

Cincinnati,  etc.,  R.R. Co.y  .Eaton, 

63  Ind.  307 329 

City  of  Delphiy.Evans,36Ind.  90.547 
City  of  Evansville  v.  Pfisterer,  34 

Ind.  36 382 

City  of  Fort  Wayne  v.  Cody,  43 

Ind.  197 379 

City  of  Fort  Wayne  v.  DeWitt,47 

Ind.  391 32,184 

City  of  Goshen  y.  Kern,  63  Ind. 

468 470 

City  of  Indianapolis  v.  Imberry, 

17  Ind.  175 551 

City  of  Lafayette  v.  Fowler,  34 

Ind.  140 382 

City  of  Logansport  v.  Crockett, 

64  Ind.  319 550 

City  of  Logansport  v.  Justice,  74 

Ind.  378 594 

City  of  Maysville  v.  Shultz,  3 
Dana,  10 545 


City  of  Oakland  v.  Carpentier,  13 

Cal.  540   95 

City  of  oiney  v^Harvey,  60  lil. 
453  545 

City  orjPeoria  v.  kidder,  26  lil. 

351 382 

City  of  St.  Louis  v.  Clemens,  43 

Mo.  395 94 

Clark  v.  Jones,  1  Denio,  516 206 

Clark  y.  Lineberger,  44  Ind.  223..  79 

Clem  y.  State,  33  Ind.  418 81 

Cleveland  y.  Spilman,25  Ind.  95.  98 

Clift  y.  White,  2  Kernan,  519 246 

Cline  v.  Love,  47  Ind.  258 473 

Clodfelter  v.  Hulett,  72  Ind.  137. 573 
Cobble  v.  Tomlinson,  50  Ind.  550. 363 
Cochnower  v.  Cochnower,  27  Ind. 

253  _  219 

Coffin  viCampbeii,  68  ind.  462...!473 

Cole  y.  Allen,  51  Ind.  122 218 

Cole  v.  Malcolm,  66  N.  Y.  363  ....247 
Collins  v.  Gilbert,  94  U.  S.  753....476 

Collins  v.  Mack,  31  Ark.  684 211 

Combs  v.  State,  26  Ind.  98 81 

Comer  v.  Himes,  49  Ind.  482 195 

Commonwealth  v.  Brennan,  103 

Mass.  70  : 214 

Commonwealth  y.  Woods,  44  Pa. 

St.  113 379 

Cones  y.  Vanosdol,  4  Ind.  248 295 

Cones  y.  Wilson,  14  Ind.  465 284 

Conrad  v.  Johnson,  20  Ind.  421 .294 
Conyers  v.  Mericles,  75  Ind.  443..193 
Cooley  v.  Waterman,  16  Mich  366. 274 
Cooper  v.  Jackson,  71  Ind.  244....285 
Cooper  y.  Johnson,  2  B.  &  Aid. 

394  293 

Cordeii  vrsiite,  22  Ind.  i7.!!!^ 

Core  y.  Wilson,  40  Ind.  2W 40 

Corneille  y.  State,  16  Ind.  232 452 

Cottrell's  Appeal,  23  Pa.  St.294..246 

Cox  y.  Matthews,  17  Ind.  367 219 

Cropsey  v.  Henderson,  63  Ind. 

268 81 

Crosby  v.  Wadsworth,  6  East,  602.  7 
Crowell  v.  City  of  Peru,  41  Ind. 

308 195 

Cunningham  v.  Gwinn,  4  Blackf. 

341 77 

Cunningham  v.  McKindley,  22 

Ind.  147 461 

Cuteinger  y.  Nebeker,  68  Ind:401.494 

Dale  v.  Evans,  14  Ind.  288 186 

Daniels  v.  People,  6  Mich.  381  ...435 
Davis  v.Wells,  13  Cent.  L.  J.  449.  6 
Deardorff  v.  Ulmer,  34  Ind.  363.499 
Dehority  v.  Nelson,  56  Ind.  414.233 
Denman  v.  McMahin,  37  Ind.241.  19 
Depew  V.  Board,  etc.,  5  Ind.  8. ...306 


vm 


TABLE  OP  CASES  CITED. 


DePriest  v.  State,  68  Ind.  669 470 

Diehl  V.  Adams,  etc.,  Ins.  Co.«  58 

Pa.  St.  443 205 

Dietrichs  v.  Shaw,  43  Ind.  175 431 

Dilleber  v.  Home  Life  Ins.  Co., 

69  N.  Y.  256 211 

Dodds  v.Vannoy,  61  Ind.  89 581 

Doe  V.  Harper,  1  Ind.  427 436 

Doe  V.  Horn,  1  Ind.  363 272 

Donellan  v.  Hardy,  57  Ind.  393. 

114,232 

Dorsey  v.  Hobbs,  10  Md.  412 534 

Douglass  V.  Blankenship,  50  Ind. 

160 353 

Drew  V.  Clark,  Cooke's  Kep.  374.360 
Duke  V.  Brown, 65  Ind.  25  ...223,285 

Dunn  V.  Crocker,  22  Ind.  324 410 

Dunning  v.Yandusen,  47  Ind.423.  80 

Earle  v.  Oliver,  2  Exeh.  71 9 

Eaton,  etc.,  R.  R.  Co.  v.  Hunt,  20 

Ind.  457 476 

Edington  v.  ^tna  Life  Ins.  Co., 

77  N.  Y.564 210 

Edington  v.  Mutual  Life  Ins.  Co., 

etc.,  5  Hun,  1 210 

Edington  v.  Mutual  Life  Ins.  Co., 

etc.,  67  N.  Y.  186 211 

Eigenmannv.Backof,  56Ind.594.232 
Elizabethtown,  etc.,  R.  R.  Co.  v. 
Pottinger,  10  Bush  (Ky.)  185...594 

EUicott  V.  Martin,  6  Md.  509 476 

Ellis  V.  Kenyon,  26  Ind.  134 284 

Emmons  v.  Newman,  38  Ind.  372..  61 
Erdmann  v.  Mut.  Ins.  Co.,  etc., 

44  Wis.  376 206 

Evans  v.  Hamilton,  56  Ind.  34 253 

Evans  v.  Hardy,  76  Ind.  527 581 

Evansville,  etc.,  R.  R.  Co.  v.  Bar- 
bee,  59  Ind.  592 .% 250,  318 

Evansville,  etc.,  R.  R.  Co.  v.  Dex- 
ter, 24  Ind.  411 184 

Evansville,  etc.,  R.  R.  Co.  v.  Hi- 

att,  47  Ind.  102 329 

Evansville,  etc.,  R.  R.  Co.  v. 

Smith,  66  Ind.  92 165 

Evansville,  etc.,  R.  R.  Co.  v. 

Snapp,  61  Ind.  303 162 

Evants  v.  Strode,  11  Ohio,  460 360 

Eyles  V.  Ellis,  4  Ring.  112 483 

Farmers'  Loan,  etc.,  Co.  v.  Car- 
roll, 6  Barb.  613 95 

Farnsworth  v.  Coquillard's  Ad- 
ministrator, 22  Ind.  453 82 

Ferguson  v.  Hirsch.  54  Ind.  337.572 
Ferguson  v.Landram.5  Bush,  230..382 
Fero  V.  BuJBEalo,  etc.,  R.  R.  Co.,  22 

X.  Y '  209  ... .  123 

Field  v!  Burton,  7r'iJad.'386."!!I.'.'.2^^ 


Fisher  v.  Purdue,  48  Ind.  323 486 

Fitch  V.  Polke,  7  Blackf .  564 63& 

Fitzpatrick    v.   Fitzpatrick,    36 

lowa   674 99 

Flight  V.  Reed,  1  Huiriri  C.  m^^  8 
FUnn  V.  Parsons,  60  Ind.  573.223, 285^ 

321 
Forbes  v.  Moffatt,  18  Yesey,  384.246 
Fort  Wayne,  etc.,  R.  R.  Co.  v. 

Husselman,  65  Ind.  73 212 

Foss  V.  City  of  Chicago,  56  HI. 
354 ^_    95 

Fouch  V.  Wiison,  60^  M 

Fouty  V.  Morrison,  73  Ind.  333....600 

Fox  V.  Harding,  7  Cush.  516 594 

Frash  v.  Polk,  67  Ind.  55 6 

Fraizer  v.  Hassey,  43  Ind.  310 80 

Freed  v.  Brown,  55  Ind.  310 421 

Freleigh  v.  State,  8  Mo.  606 214 

Frenzel  v.  Miller,  37  Ind. 1..21, 497,594 

Frost  V.  Tarr,  53  Ind.  390 54l3 

Frost  V.  Saratoga,  etc.,  Ins.  Co., 

5  Den.  516 206 

Fullerton  v.  Spring,  3  Wis.  588....320 
Fultz  V.  Wycoff,  25  Ind.  321 594 

Gabe  v.  McGinnis,  55  Ind.  372 20 

Gachenheimer  v.  State,  28  Ind. 

91...., 433 

Gahn  v.  Neimcewicz's  Ex'rs,  11 

Wend.  312 61 

Gander  v.  State,  60  Ind.  539 232 

Gans  V.  St.  Paul,  etc.,  Ins.  Co.,  43 

Wis.  108 206 

Garber  v.  Globe,  etc.,  Ins.  Co., 

6  Bigelow  L.  &  A.  122 206 

Gardner  v.  Astor,  3  Johns.  Ch. 

53 246 

Garner  v.  Graves,  54  Ind.  188 493 

Garriott's  Ex'r  v.  Abbott,  28  Ind. 

9 479 

Garver  v.  Pontious,  66  Ind.  191  ..584 
Gaskill  V.  Aldrich,  41  Ind.  338  ...l,Sl 
Gazette  Printing  Co.  v.  Morss, 

60  Ind.  153 472 

Gerber  v.  Sharp,  72  Ind.  653 249 

Gerwig  v.  Sitterly,  56  N,  Y.  214 .247 
Gilchnst  v.  Gough,  63  Ind.  576...386 

Glass  V.  Garber,  65  Ind.  330 694 

Glenn  v.  Clore,  42  Ind.  60 137 

Glenn  v.  State,  46  Ind.  368 440 

Goff  V.  Cook,  73  Ind.  351 149 

Goff  V.  Rogers,  71  Ind.  469 8 

Goodwin  v.  Goodwin,  48  Ind.  584.299 
Goodwin  v.  Smith,  72  Ind.  113....185 
Gormley  v.  Ohio,  etc.,  R.  W.  Co., 

72  Ind.  31 329 

Grafton  v.  Cummings,  99  U.  S. 

100 555 

Graham  v.  Graham,  55  Ind.  23....462 


TABLE  OF  CASES  CITED. 


IX 


Graham  v.  State,  66  Ind.  386 387 

Qrattan  v.  Metropolitan  L.  Ins. 

Co.,  80  N.  Y.  281 211 

Gray  v.  Woods,  4  Blackf.  432 193 

Green  v.  M]lbank,3  Abb.  K.C.138..246 

Green  v.  White,  18  Ind.  317 549 

Griffin  v.  Reis,  68  Ind.  9 226 

Grimes'  Ex'rs  v.  Harmon,  36  Ind. 

196  99 

Grindie  V.  Biwh,  7  6hior462^^ 

Griscom  V.  Evens,  1  Am.  Probate 
Gases,  130 99 

Grove  v.  City  of  Ft.  Wayne,  45 
Ind.  429 32 

Gmsenmeyer  v.  City  of  Logans- 
port,  76  Ind.  549 379 

Guetig  V.  State,  66  Ind.  94 81 

Hadden  v.  Johnson,  7  Ind.  394...  7 
Hadley  v.  HiU,  73  Ind.  442... .492,561 
Haggerty  v.  McCanna,25  N.J.£q. 

48. 247 

Halves  V.  Hotchldss,  23  Vt.  231...  11 
Hamar  v.  Medsker,  60  Ind.  413....192 
Hamilton  v.  Naylor,  72  Ind.  171..  86 
Hankins  v.  Kimball,  57  Ind.  42....680 
Hannum  v.  Curtis,  13  Ind.  206  ...,582 
Harbison  v. Bank,  etc.,28  Ind.133.476 
Hanlv  V.  Donellan, 33  Ind.  501...141 
Harger  v.Worrall,  69  N.  Y.  370....476 

Harper  v.  Terry,  70  Ind.  264 25 

Harris  v.  State,  54  Ind.  2 436 

Harter  v.  Johnson,  16  Ind.  271....478 

Harvey  v.  Osbom,  55  Ind.  535 240 

Harvev  v.  Stevens,  43  Vt.  653 13 

Hasselman  v.  Ijowe,  70  Ind.  414. .345 

Hatch  V.  Kimball,  16  Me.  146 246 

Hathaway  v.  Povyer,  6  Hill,  453.392 
Hathaway  v.  Toledo,  etc.,  R.  W. 

Co.,  46  Ind.  25 329 

Hawkins  v.  State,  24  Iqd.  288 433 

Haynie  v.  Johnson,  71  Ind.  394....  87 
Hays  v.  Heidelt>erg,  9  Pa.  St. 

203 541 

Hays  V.  Hynds,  28  Ind.  531 215 

Hazleton  v.  Lesure,  9  Allen,  24....173 
Heddens  v.Younglove,  Massey  & 

Co.,  46  Ind.  212. 286,581 

Hellenkamp  v.  City  of  Lafayette, 

30  Ind.  192 382 

Henderson  v.  State,  60  Ind.  296....451 
Hendrix  v.  Hendrix,  65  Ind.  329.580 

Hess  V.  Young,  59  Ind.  379 573 

Hewett  V.  Jenkins,  60  Ind.  110 ...470 
Hewson  v.  Deygert,  8  JohnB.333.348 

Hiatt  V.  Hiatt,28  Ind.  53 12 

Higert  v.  City  of  Greencastle,  43 

Ind.  574 32 


Higgins  V.  Jcffersonville,  etc.,  R. 
fi.  Co.,  52  Ind.  110 329 


Higgins  V.  Kendall,  73  Ind.  522....484 
Hileman  v.  Wright,  9  Ind.  126....193 

Hoffman  v.  Risk,  58  Ind.  113 249 

Holbrook  v.  Finney,  4  Mass.  566..172 

Holden  v.  Pike,  24  Me.  427 246 

Holman  v.  Lamme,  6  Blackf.  222..  77 
Holme  V.  Carsper,  5  Binney,  469..476 

Hooker  v.  Folsom,  4  Ind.  90 79 

Hopkins  V.  Greensburg,  etc.,  T. 

P.  Co.,  46  Ind.  187 61,  413 

Horner  v.  Doe,  1  Ind.  130 219 

Horton  v.  Wilson,  25  Ind.  316 .82, 156 
Hosford  v.  Johnson,  74  Ind.  479..397 

Hoss  V.  State,  18  Ind.  349 47 

Hough  V.  Canby,  8  Blackf.  301....218 
Honk  V.  Barttiold,  73  Ind.  21.379, 405 
Houston  V.  Bruner,  39  Ind. 376...  40 

Howard  v.  State,  67  Ind.  401 452 

Howe  V.  Dibble,  45  Ind.  120 397 

Howe  V.  Woodruff,  12  Ind.  214....246 

Howe  V.  Young,  16  Ind.  312 183 

Hume  V.  Little  Flat  Rock,  etc., 

Ass'n,  72  Ind.  499 379,  405 

Hunter  v.  Burnsville  T.  PCo.,  56 

Ind.  213 549 

Hunter  v.  McLaughlin,  43  Ind. 

38.... _673 

Huston  V.  Neil,  41  Ind.  504 363 

Hutchason  v.  State,  67  Ind.  449....  82 

Hyatt  v.  Clements,  65  Ind.  12 354 

Hyde  v.  Chapman,  33  Wis.  391....    8 

Hyde  v.  Tanner,  1  Barb.  75 246 

Hydes  v.  Joyes,4  Bush,  464.. 95 

nes  V.Watson,  76  Ind.  359 219,434 

Indianapolis,  etc.,  Co.  v.  First 

Natn  Bank,  etc.,  33  Ind.  302 ....  61 
Indiana,  etc.,  R.W.  Co.v.  Gapen, 

10  Ind.  292 163 

Indianapolis,  etc.,  R.  R.  Co.  v. 

Adkins,  23  Ind.  340 160 

Indianapolis,  etc.,  R.  R.  Co.  v. 

Christy,  43  Ind.  143 163 

Indianapolis,  etc.,  R.  R.  Co.  v. 

Keeley's  Adm'r,  23  Ind.  133.114, 

184,329 
Indianapolis,  etc.,  R:  R.  Co.  v. 

Kinney,  8  Ind.  402 163 

Indianapolis,  etc.,  R.  R.  Co.  v. 

McBrown,  46  Ind.  229 162 

Indianapolis,  etc.,  R.  R.  Co.  v. 

McCaffery,  72  Ind.  294 114 

Indianapolis,  etc.,  R.  R.  Co.  v. 

McClure,  26  Ind.  370 162 

Indianapolis,  etc.,  R.  R.  Co.  v. 

Oestel,  20  Ind.  231 163 

Indianapolis,  etc.,  R.  R.  Co.  v. 

Paramore,  31  Ind.  143 115,327 

Indianapolis,  etc.,  R.  R.  Co.  v. 

Parker,  29  Ind.  471 162 


TABLE  OF  CASES  CrTED. 


Indianapolis,  etc.,  B.  B.  Co.  v. 

Petty,  30  Ind.  261 232 

Indianapolis,  etc.,  B.  W.  Co.  v. 

CrandaU,  58  Ind.  365 163 

Ingram  v.  Lawson,  6  Bine.  N.  C. 

2X2  594 

Irwin  V.  LeeVsi  ind.  319 ....!.!!..!  77 

Jackson  v.  Fosbender,  45  Ind.305.534 
Jackson  v.  Indianapolis,  etc.,  B. 

B.  Co.,  47  Ind.  464 m,329 

Jackson  v.  Payne^s  £x'r8, 2  Met. 

567 99 

Jackson  Scliool  Tp.  v.  Farlow,  75 

Ind.  118 430 

Jarrell  v.  States  58  Ind.  293 452 

Jarvis  v.Wilkins,  7  M.  &  W.  410.392 
Jeffereonville  B.  B.  Co.  v.  Hen- 

drick's  Adm'r,  26  Ind.  228 329 

Jeffei-sonville,  etc.,  B.  B.  Co.  v. 

Adams,  43  Ind.  402 163 

Jefferson ville,  etc.,  B.  B.  Co.  v. 

Beatty,  36  Ind.  15 163 

Jeffei*sonville,  etc.,  B.  B.  Co.  v. 

Brevoort,  30  Ind.  324 163 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Cox,  37  Ind.  325 60 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Dunlap,  29  Ind.  426 184 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Goldsmith,  47  Ind.  43 184 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Hendricks,  41  Ind.  48 184 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Huber,  42  Ind.  173 163 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Lyon,  55  Ind.  477 114 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Lyon,  72  Ind.  107 160 

Jeffersonville,  etc.,  B.  B.  Co.  v. 

Parkhurst,  34  Ind.  501 163 

Jenkins  v.  Long,  23  Ind.  460 548 

Johns  V.  Beardon,  11  Md.  4C5 51 

Johnson  V.Gere,  2  Johns.  Ch.  536.546 
Johnson  v.  Hoover,  72  Ind.  395...    3 

Johnson  v.  People,  31  111.  472 436 

Johnson  v.  Whidden,  32  Me.  230. 525 

Jones  V.  Summer,  27  Ind.  510 376 

Jonesboro,  etc.,  T.  P.  Co.  v.  Bald- 
win, 57  Ind.  86 329 

Josselyn v. Edwards,  57 Ind. 212.249 
Judy  V.  Williams,  2  Ind.  449 99 

Kalamazoo,  etc.,  Works,  v.  Ma- 

calister,  40  Mich.  84 556 

Kambieskey  v.  State,  26  Ind.  225.549 

Kellar  v.  Savage,  17  Me.  444 548 

Kellogff  V.  Ely,  15  Ohio  St.  64 382 

Kennedy  v.  Bichardson,  70  Ind. 
524 497 


Kent  V.  Cantrall,  44  Ind.  452 79 

Kent  V.  Fullenlove,  38  Ind.  522....649 

Kent  V.  Taggart,  68  Ind.  163 460 

Kesler  v.  Smith,  66  N.  C.  154 320 

Kessler  v.  Leeds,  51  Ind.  212 184 

Ketcham  v.  Hill,  42  Ind.  64 299 

Kimball  v.  Sloss,  7  Ind.  589 323 

King  V.  Stetson,  11  Allen,  407 172 

King  V.  Wilkins,  10  Ind.  216 323 

Kingen  v.  State,  45  Ind.  518. 277 

King's  Heirs  v.  Thompson,  9  Pet. 

204..: 253 

Kinsey  v.  Louisa  Co., 37  Iowa,438  557 

Kintner  v.  State,  45  Ind.  175 523 

Kirland  v.  Stumph,  73  Ind.  514....60O 
Kiser  v.  Buddick,  8  Blackf .  382....347 
Kline  v.  Baymond,  70  Ind.  271....    6 

Knight  V.  State,  70  Ind.  375 549 

Knight  v.Whitehead,26  Miss.  245..  51 
Knisely  v.  Shenberger,  7  Watts, 

193 392 

Koger  V.  Kane's  Adm'r,  5  Leigh, 

606 534 

Krans,  Ex  Parte,  1  B.  &  C.  258....432 
Krewson  v.  Cloud,  45  Ind.  273....  22 
Kurtz  V.  Hibner,  55  111.  614 99 

Lafayette,  etc.,  B.  B.  Co.  v.  Pat- 

tison,  41  Ind.  312 572 

Lafayette,  etc.,  B.  B.  Co.  v.  Shri- 

ner,  6  Ind.  141 162 

Lake  Shore,  eto.,  B.  B.  Co.  v.  City 

of  Chicago,  56  111.  454 95 

Lane  v.  Clodfelter,  67  Ind.  51 353 

Law  V.  Long,  41  Ind.  586 599 

Lawrence  v.  Beaubien,  2  Bailey, 

623 359 

Lawrence  v.  McCalmont,  2  How. 

426 12 

Lawton  v.  Case,  73  Ind.  60 86 

Lefforge  v.  West,  2  Ind.  514 142 

Le  Neve  v.  Le  Neve,  2  W.  &  T. 

Lead.  Cas.  144  71 

Lincoln  v.  Wright, 4  Beav.  166.  .241 

Lindley  v.  Kelley,42  Ind.  294 579 

Llvermore  v.  Northrup,  44  N.  Y. 

107 8 

Lockwood  V.  Quackenbush,  83  N. 

Y.  607 100 

Long  V.  State,  56  Ind.  133 548 

Loomer  v.  Wheelwright,  3  Sandf . 

Ch.l35 51 

LouLsville,  etc.,  B.  B.  Co.  v.  Bo- 

land,*53  Ind.  398 329 

Louisville,  etc.,  B.  W.  Co.    v. 

Francis,  58  Ind.  389 163 

Louisville,   etc.,   B.   W.  Co.  v. 

Smith,  58  Ind.  575 162 

Louisville,  etc.,  B.  W.  Co.   v. 

Bichardson,  66  Ind.  43 116 


TABLE  OF  CASES  CITED. 


XI 


Macey  v.  Titcombe»  19  Ind.  136.314 
Maggart  y.  Chester,  4  Ind.  124....392 
Maboney  v.  Bobbins,  49  Ind.  146.  78 
Martin  y.  Asher-s  Adm*r,  25  Ind. 

237 300 

Martin  y.  Martin,  7  Md.  368 272 

Martin  v.  Martin,  74  Ind.  207 87 

Mason  y.  Cooksey,  51  Ind.  519 79 

Mason  y.  Moulden,  58  Ind.  1 193 

Matheney  v.  Earl,  75  Ind.  531 128 

Mather  y.  Scoles,  35  Ind.  1 7, 78 

Matteson  y.  Thomas,  41  111.  110. 247 

MaUock  y.  Lee,  9  Ind.  298 220 

Matlock  y.  Todd,  19  Ind.  130 573 

MaxAeld  y.  Cincinnati,  etc.,  B. 

R.  Co.,  41  Ind.  269 184,329 

Maxwell  y.  Day,  45  Ind.  509 286 

Mayer  y.  State,  48  Ind.  122 451 

McAlister  y.  Butcerlield,  31  Ind. 

25  98 

Mi.Calli&ter   y.  Mount,  73  Ind. 

559 445 

McCaman  y.  Cochran,  57  Ind. 

166  503 

McCarty  v.  State,  1  Blackf .  338.433 
McClure  y.  McClure,  65  Ind.  482.  79 
McCormick  v.McMurtrie,4Watts, 

192 272 

3IcCorinick^8  Adm'r  y.  Irwin,  35 

Pa.  St.  Ill 246 

McCulley  y.  State,  62  Ind.  428  ...452 
McDonald  y.  Elfes,  61  Ind.  279.  .471 
McDowell  y.  Hendiix,  67  Ind. 

513 580 

McElfresh  y.  Guard,  32  Ind.  408  33 
McGowan  y.  Smith,  44  Barb.  232.172 
McKay  v.  Wakefleld,  63  Ind.  27.193 
McKeruan  y.  May  hew,  21  Ind. 

291 186 

McLees  y.  Felt,  11  Ind.  218 46 

McMahan  y.  Works,  72  Ind.  19...  41 
McManus  y.  Bichardson,8  Blaekf . 

100 548 

McQuilkin  y.  Doe,  8  Blackf.  581.318 
McSheely  y.  Bentley,  31  Ind.  235.  61 

McVey  y.  Blair,  7  Ind.  590 137 

McWhinneyv.Brinker,64Ind.360.284 

Mead  y.  Bunn,  32  N.  Y.  275 21 

Medsker  y.  Parker,  70  Ind.  509....361 
Meuzie  y.  Anderson,  65  Ind.  239.  65 
Merrill  y.  Abbott,  62  Ind.  549.95,314 
Metropolitan  Board,  etc.,  y.  Bar- 

rie,  34  N.  Y.  657 214 

Meyer  y.  Bohlflng,  44  Ind.  238 . ...564 
Michigan,  etc.,  B.  B.  Co.y.Hea- 

ton,  37  Ind.  448 118 

Michigan,  etc.,  B.  B.Co.y.  Lantz, 

'J9  Ind.  528 184,329 

Miles  y.  Buchanan,  36  Ind.  490....219 
M)le8 y.  lingerman,  24 Ind.  385.598 


Miller  y.  Avery,  2  Barb.  Ch.  582..535 
Miller  y.  McAllister,  59  Ind.  491.426 

Miller  y.  Porter,  71  Ind.  521 146 

Miller  y.  Boyce,  60  Ind.  189 550 

Miller  y.  State,  74  Ind.  1 278 

Millison  v.  Holmes,  1  Ind.  45 564 

Mills  y.  Barber,  1  M.  &  W.  425....476 

Milroy  v.  Quinn,  69  Ind.  406 6 

Miner  y.  Phoenix  Ins.  Co.,  27  Wis. 

693 206 

Moffltt  y.  Boche,76  Ind.  75 52 

Monroe  y.  Skelton,  36  Ind.  302..  .193 

Moore  y.  Cline,  61  Ind.  113 314 

Moore  v.  Kendall,  2  Piuney,  99....526 
Mosier's  Appeal,  56  Pa.  St.  76  ....246 
Motz  y.  City  of  Detroit,  18  Mich. 

495 379 

Mount  y.  State,  6  Blackf.  25 318 

Moyer  y.  Hinman,  13  N.  Y.  180.463 

Muir  y.  Berkshire,  52  Ind.  149 248 

Muncey  y.  Joest,  74  Ind.  409.374, 405 
Munson  y.  Wray,  7  Blackf.  403....186 
Murphy  y.  Chicago,  etc.,  B.  B. 

Co.,  45  Wis.  22? 330 

Murphy  v.  Williamson,  5  Cent. 

L.  J.  116 220 

Musselmau    v.  City  of    Logan- 
sport,  29  Ind.  533 376 

Mustard  v.  Hoppess,  69  Ind. 324.383 
Myers  v.  Cicott,  5  Blackf.  225 77 

Nave  v.  Baird,  12  Ind.  318 564 

Neal  v.  Neal,  69  Ind.  419 100 

Neely   v.  Onondaga,  etc.,   Ins. 

Co.,  7  Hill,  49 205 

Neidefer  y.Cha8tain,71  Ind.  363 .132, 

430 
Neilson  y.  Neilson,  5  Barb.  665....347 
Neimcewiczv.Gahn,3Paige,614..  51 

Nelson  v.  Davis,  35  Ind.  474 503 

Nelson  v.  Johnson,  18  Ind.  329....488 

New  v.  Wambach,  42  Ind.  456 445 

New  Albany,  etc.,  B.  B.  Co.  y. 

Higman,  18  Ind.  77 306 

New  Albany,  etc.,  B.  B,  Co.  y. 

Maiden,  12  Ind.  10 506 

New  Albany,  etc.,  B.  B.  Co.  y. 

Welsh,  9  Ind.  479 219 

Newell  y.  Badford,  L.  B.  3  C.  P. 

52 13 

Newhouse  v.  Clark,  60  Ind.  172.579 
Newhouse  v.  Martin,  68  Ind.  224..550 
Newhouse  v.  Miller,  35  Ind.  463.329 

Nichols  V.  Squire,  5  Pick.  168 229 

Noble  v.  Hines,  72  Ind.  12....254,  538 
Noith  Berwick  Co.  y.  New  Eng- 
land, etc.,  Ins.  Co.,  52  Me.336..206 

O'Brien  y.  State,  63  Ind.  242 451 

Ogden  y.  Pai-sons,  23  How.  167....595 


Xll 


TABLE  OF  CASES  CITED. 


Ohio,  etc.,  R.  W.  Co.  v.  Apple- 
white, 52  Ind.  540 511 

Ohio,  etc.,  R.  W.  Co.,  v.  CoUarn, 
73  Ind.  261 35, 184,  566,  579 

Ohio,  etc.,  R.  W.  Co.  v.  Hatton, 
60  Ind.  12 511 

Ohio,  etc.,  R.  W.  Co.  v.  Miller, 

46  Ind.  215 160 

Ohio,  etc.,  R.  W.  Co.  v.  Row- 
land, 50  Ind.  349 163 

Ohio,  etc.,  R.  W.  Co.  v.  Selby, 

47  Ind.  471 184 

Ohio,  etc.,  R.  W.  Co.  v.  Swarth- 

out,  67  Ind.  567 511 

Oldershaw  v.  King,  2  H.  &  N.  399..  10 
Oldershaw  v.  King,  2  H.  &  N. 

517 11 

O'Neil  V.  Beck,  69  Ind.  239 65 

Osterberg  v.  Union  Trust  Co.,  93 

U.  S.  424 272 

Overshiner  v.  Jones,  66  Ind.  452.314, 

557 
Owens  V.  Lewis,  46  Ind.  488 6 

Palmer  v.  Stumph,  29  Ind.  329....382 

Patten  v.  Stewart,  24  Ind.  332 79 

Patterson  v.  Birdsall,  64  N.  Y. 
294  247 

Pattei-son  v.  Cox,  25  Ind.  261 572 

Patterson  v.  Kentucky,  97  U.  S. 

501 214 

Patterson  v.  Lord,  47  Ind.  203 462 

Pattison  v.  Jenkins,  33  Ind.  87....573 

Patton  V.  Stewart,  19  Ind.  233 344 

Patton  V.  Taylor,  7  How.  132 535 

Payne  v.  Hathaway,  3  Vt.  212 246 

Peacock  v.  Albin,  39  Ind.  25 299 

Peacocke  v.  Leffler,  74  Ind.  327.581 

Pease  v.  Whitney,  8  Mass.  93 382 

Pennsylvania  Co.  v.  Hensil,  70 

Ind.  569 184 

People  V.  Kane,  4  Den.  530 433 

People  V.  IvCggett,  5  Barb.  360   .435 

People  V.  O'Brien,  41  111.  303 433 

People  V.  San  Francisco,  21  Cal. 

668 545 

People  v.Watkins,  19  111.  118 436 

Peru,  etc.,  R.  R.  Co.  v.  Hasket, 

10  ind.  409 162 

Philadelphia  R.  R.  Co.  v.  How- 
ard, 13  How.  307 593 

Philbrook  v.  New  England,  etc., 

Ins.  Co.,  37  Me.  137 205 

Phipps  V.  Tanner,  5  C.  &  P.  488.392 
Piatt  V.  St.  Clair's  Heirs,  6  Ohio, 

227 274 

Piel  V.  Brayer,  30  Ind.  332    .226,344 
Pieree  v.  Thornton,  44  Ind.  235.581 
Pittsburgh,  etc.,  R.  R.  Co.  v.  Nel- 
son, 51  Ind.  150 114,326 


Pittsburgh,  etc.,  R.  W.  Co.  v. 

Bowyer,  46  Ind.  496 163 

Pittsburgh,  etc.,  R.W.  Co.  v.  Nu- 

zum,  50  Ind.  141 511 

Plowman  v.  Shidler, 36  Ind. 484.534 

Porter  v.  Stout,  73  Ind.  3 146 

Potter  V.  Smith,  36  Ind.  231 460 

Powell  V.  DeHart,  55  Ind.  94 470 

Powers  V.  Evans,  72  Ind.  23 600 

President,  etc.,  v.  Dusouchett,  2 

Ind.  586 329 

Price  V.  Sanders,*  60  Ind.  310 249 

Purdue  v.  Stevenson,  54  ind.  161.  23 

Railsback  v.  Greve,  58  Ind.  72....589 

Reed  v.  Diven,  7  Ind.  189 344 

Reinhardt  v.  Evans,  48  Miss.  230.. 300 
Reynolds  v.Copeland,  71  Ind.422..430 
Reynolds  v.  Graves,  3  Wis.  416-...457 
Reynolds  v.  Robin8on,82N.Y.103  99 

Rex  V.  Marks,  3  East,  157 U2 

Rex  V.  Young,  1  Burr.  556 377 

Richardson  v.  Howk,  45  Ind.  451. 426 
Richardson  v.  Snider,  72  Ind.  425.430 
Ricket  V.  Stanley,  6  Blackf.  169..  U 

Ricketts  v.  Braun,  42  Ind.  316 574 

Ridgeway  v.  Dearinger,  42  Ind. 

157 445 

Rielay  v.  Whitcher,  18  Ind.  458..  y9 
Riest  V.  City  of  Goshen,  42  Ind. 

339  184   329 

Rinard  V.  Nordyke,  76  indr^ 

Risk  V.  Hoffman,  69  Ind.  137 249 

Robbins  v.  Robbins,  2  Ind.  74 218 

Rodebaugh  v.  Hollingsworth,  6 

Ind.  339 561 

Rodman  v. Rodman, 54  Ind.  444.580 

Rogers  v.  Place,  29  Ind.  577 534 

Rogers  v.  Stephens,  2  T.  R.  713..    8 

Rollins  v.  State,  62  Ind.  46 48 

Romine  v.  Romine,  59  Ind.  346.. .254 
Rosenbaum   v.    McThomas,    34 

Ind.  331 83 

Rout  V.  Menifee,  59  Ind.  525 83 

Rout  V.  Woods,  67  Ind.  319 286 

Rucker  v.  Steelman,  73  Ind.  396.100 
Ru(!kle  V.  Barbour,  48  Ind.  274....343 

Ruffing  V.  Tilton,  12  Ind.  259 323 

Runyan  v.  State,  57  Ind.  80 278 

Sackett  v.  Spencer,  65  Pa.  St.  89.  8 
Salmon  Falls,  etc.,  Co.  v.  God- 

dard,  14  How.  446 13 

Sample  v.  Rowe,  24  Ind.  208 193 

Sanford  v.  Tucker,  54  Ind.  219.  .503 
Scheid  v.  Leibschultz,  51  Ind.  38  392 
Schlichter  v.  Phillipy,  67  Ind.  201.304 
Schurick  v.  Kollman.  50  Ind.  336. 5Cl 

Scott,  Ex  paite,  9  B.  &  C.  446 432 

Scott  v.  State,  64  lud.  400 138 


TABLE  OF  CASES  CITED. 


xlVi 


Scranton  v.  Stewart,  52  Ind.  68....5d8 
Scudder  v.  Crossan,  43  Ind.  343.184 

Shafer  v.  State,  74  Ind.  90 402 

Shattuck  V.  Myers,  13  Ind.  46 334 

Shattauk  v.  People, 4  Scam.  477.433 
Shaver  v.  Williams,  87  111.  469  ...246 
Sheidle  v.  Weishlee,  16  Pa.  St. 

134 51 

Sherman  y.  Hogland,  54  Ind.  578.253 
Sherman  v.  Hogland,  73  Ind.  472  .254 
Sherman  y.  Shennan,  3  Ind.  337  105 
Sherry  v.  Nick  of  the  Woods,  1 

Ind.  575 344 

Shigley  v.  Snyder,  45  Ind.  541....561 

Shinn  y.  State,  68  Ind.  423 452 

Shockey  y.  Mills,  71  Ind.  288 8 

Shroyer  v.  Bash,  57  Ind.  349 293 

Silner  y.  Butterfield,  2  Ind.  24....548 
Sims  y.  State  Ins.  Co., 47  Mo. 54.206 
Sims  y.  State  Ins.  Co.,  4  Am.  B. 

311 206 

Singleton  y.  Pidgeon,  21  Ind.  118.440 
Sithin  y  Board,  etc.,  66  Ind.  109.558 
Skillen  y.  Phillips,  23  Ind.  229...446 
Skillman  y.  Teeple,  Saxton,  232.359 

Sleeper  y.  Bullen,  6  Kan.  300 382 

Sloan  y.  State,  42  Ind.  570 452 

Smith  y.  Allen,  1  Blackf.  22 272 

Smith  y.  Denman,  48  Ind.  65 462 

Smith  y.  Duncan,  77  Ind.  92 314 

Smifli  y.  Lewis,  20  Wis.  369 274 

Smith  y.  McLean,  24 Iowa,  322....414 
Smith  y.  Ostermeyer,  68  Ind.  432.249 

Smith  y.  Pierce,  15  Ind.  210 226 

Smith  y.  Saratoga,  etc.,  Ins.  Co., 

3  Hill,  508 205 

Smith  y.  Stanford,  62  Ind.  392  ..  .470 

Smith  y.  State,  71  Ind.  250 549 

Smith  y.  Tatman,71  Ind.  171 87 

Smith  y.  Zent,  59  Ind.  362 474 

Smock  y.  Ripley,  62  Ind.  81 584 

Snelling  y.McIn1yre,  6  Abb.  N.C. 

469 246 

Snvder  y.  Snvder,  50  Ind.  492 529 

Sohn  y.  Marlon,  etc.,  G.  R.  Co., 

73  Ind.  77 185,207,335 

Southern  P.  R.  Co.  y.  Hixon,  5 

Ind.  165 142 

Sparks  y. White,  7  Humph.  86 359 

Spanlding  y.  Blythe,  73  Ind.  93  ...254 
Spaulding  y.  Myers,  64  Ind.  264. 254 
Spencer  v.  Chrisman,  15  Ind.  215.  19 

Spray  y.  Rodman,  43  Ind.  225 248 

Spring  Co.  y.  Edgar,  99  U.  S.645.595 
Spnr^ny.McPheeters,42  Ind.527.476 

Stack  y.  Beach,  74  Ind.  571 430 

Stalllngs'  Adm'r  y.  Hinson,  49 

Ala.  92 301 

State  y.  City  of  Paterson,  34  N.  J. 

L.  163 96 


State  y.  Davis,  73  Ind.  359 550 

State  V.  Dudley,  1  Ohio  St.  437...  544 

State  y.  Farley,  14  Ind.  23 452 

State  y.  Fell,  42  Md.  71 215 

State  y.  Fiske,  9  R.  I.  94 96 

State  V.  Gachenhei-ner,30  Ind.63.433 

State  V.  Hays,  23  Mo.  287 278 

State  V.  Pitzer,  62  Ind.  362 136 

State  y.  Prather,  54  Ind.  63 452 

State  V.  Sparks,  60  Ind.  298 135 

State  V.  Stout,  61  Ind.  143 411 

State  V.  Trulock,  46  Ind.  289 451 

Stedman  v.  Boone,  49  Ind.  469...  572 
Steinmetz  v.  Kelly,  72  Ind.  442...  278 

Stephens  v.  Scott,  13  Ind.  515 410 

Stewart  v.  Nunemaker,  2  Ind.  47..  90 
Stoddai-d  v.JohnsOn,  75  Ind.  20.144, 

374 
Stone  y.  Mississippi,  101  U.S.  814.214 

Stoops  y.  Smith,  100  Mass.  63 13 

Stoops  v.  Smith,  1  Am.  R.  85 13 

Strong  v.  Downing,  34  Ind.  300.534 

Strong  y.  Strong,  9  Cush.  560 296 

Strough  y.  Gear,  48  Ind.  100 579 

Summers y.  Sleeth, 45  Ind.  598...  77 
Swettv.Shumway,  102  Mass.  365..  13 
Swett  y.  Shumway,  3  Am.  R.  471  13 

Talbott  y.  Hale,  72  Ind.  1 348 

Tash  y.  Adams,  10  Cush.  252 382 

Taylor  v.  Fickas,  64  Ind.  167 304 

Taylor  y.  Fletcher,  15  Ind.  80 21 

Taylor  v.  Taylor,  64  Ind.  356 6 

Tedrowe  v.  Esher,  56  Ind.  443....493 
Terre  Haute,  etc.,  R.  R.  Co.  y. 

Clark,  73  Ind.  168 329 

Thomson   v.  City  of  Boonville, 

61  Mo.  282 96 

Thompson  y.  Dotv,  72  Ind.  336....569 
Thompson  y.  Schermerhorn,  6 

N.  Y.  92 95 

Tiernan  y.  Wilson,  6  Johns.  Ch. 
411 34g 

Toledo,  etc.,  R.  W.  Co.  y.  God- 
dard,  25  Ind.  185 329 

Toledo,  etc.,  R.  W.  Co.  y.  How- 
ell, 38  Ind.  447  160 

Toledo,  etc.,  R.  W.  Co.  y.  Owen, 
43  Ind.  405 163 

Toledo,  etc.,  R.  W.  Co.  v.  Ste- 
vens, 63  Ind.  337 160 

Toledo,  etc.,  R.  W.  Co.  v.  Thom- 
as, 18  Ind.  215 329 

Toledo,  etc.,  R.  W.  Co.  v.  Wea- 
ver, 34  Ind.  298 164 

Town  of  Elkhart  y.  Ritter,  66 
Ind.  136 32 

Tracy  y.  Kelley,  52  Ind.  535 463 

Trammel  v.  Chipman,  74  Ind. 
474 566 


XIV 


TABLE  OF  CASES  CITED. 


Trigg  V.  Read,  5  Humph.  628 359 

Trueblood  v.  Knox,  73  Ind.  310.499 

Truman  v.  Scott,  72  Ind.  258 237 

Tulev  V.  McClung,  67  Ind.  10 584 

Tuttle  V.  Robinson,  33  N.  H.  104. 206 
Tyler  v.  Wilkerson,  27  Ind.  450  ...344 

Uland  V.  Carter,  34  Ind.  344 549 

Underwood  v. Linton, 44 Ind. 72.137 
Underwood  v.  Linton,54  Ind.  468.137 
Union   Bank,   etc.,  v.   Coster's 

Ex'rs,  3  N.  Y.  203 12 

United  States  Ex.  Co.  v.  Keeler, 

59  Ind.  263 ....470 

Vance  v.  Workmj^n,  8  Blackf .  306.141 
Yandenburgh     v.     YanYalken- 

burgh,  8  Barb.  217 416 

Yanduyn,v.  Hepner,  45  Ind.  589. 287 
Yan  Dusen  v.  Kindleburger,  44 

Ind.  282 473 

Yan  Home  v.  Dorrance,  2  Dal- 
las, 304 562 

Yartie  v.  Underwood,  18  Barb. 

561 51 

Yater  v.  Lewis,  36  Ind.  288 33 

Yiall  V.  Genesee  Mut.  Ins.  Co., 

19  Barb.  440 206 

Yiele  v.  Germania  Ins.  Co.,  26 

Iowa,  1 206 

Yickery  v.  Chase,  50  Ind.  461 81 

Yoss  V.  Johnson,  41  Ind.  19 345 

Wainwright  v.  Flanders,  64  Ind. 

306 193 

Walker  v.  Heller,  73  Ind.  46 536 

Wall  V.  State,  51  Ind.  453 278 

Walls,  Ex  Parte,  73  Ind.  95 387 

Warburton  v.  Storr,4  B.  &  C.  103.293 
Ward  V.  Montgomery,  57  Ind. 

276 223,254 

Warner  v.  Dove,  33  Md.  579 253 

Warren  v.  Carey,  5  Ind.  319 535 

Watson  V.Williams,  4  Blackf.  26.415 

Weaver  v.  Guyer,  59  Ind.  195 344 

Weber  v.  City,  etc.,  1  Cal.  455 382 

Webster  v.  Phoenix  Ins.  Co.,  36 

Wis.  67  206 

Welborn  v.  People,  76 1^1.516.^. 


Wennall  v.Adney,  3  Bos.&  P.247.  7 
Wesley  v.  Milford.  41  Ind.  413. ...473 

West  V.  Cavins,  74  Ind.  265 33 

West  V.  Cooper,  19  Ind.  1 344 

Wheat  V.  Ragsdale,  21  lnd.l91....215 

Wheeler  v.  People,  39  111.  430 433 

Whisnand  v.  Small,  65  Ind.  120 .345 
White  V.  Stellwagon,54  Ind.  186.484 
Whitesel  v.  Hiney,62  Ind.  168  ...254 
Whitworth  v.  Ballard,  56  Ind.278.233 
Whyte V.  Mayor,  .etc.,  2  Swan, 364.  95 

Wiggins  V.  Keizer,  6  Ind.  252 7 

Wilcox  V.  Todd,  64  Mo.  388 51 

Wiler  V.  Manley,  51  Ind.  169 62 

Wilev  V.  Bradley,  67  Ind.  560 254 

Wiley,  Ex  Parte,  39  Ind.  646 81 

Williams  v.  Allen,  40  Ind.  295 529 

Williamsv.Champion,60hio,169.359 
Wilson  V.  Coupland,  5  B.  &  Aid. 

228  483 

Wilson  vrFuiier,  9  Kan.  17^^ 
Wilson  v.  Marshall,  15  Ir.  C.  L. 

466  9 

Wilson  V.  State,  28  Ind.  393 401 

Wilson  V.  Twitty,  3  Hawks,  44...  347 
Wilson  V.  Twitty,  14  Am.  Dec. 

569 347 

Winsor,  Ex  parte,  3  Story,  411....  94 

Wiseman  v.  Lynn,  39  Ind.  250 500 

Wiseman  v.  Wiseman,  73  Ind. 

112  ..  300 

WolcotrvrEnsignr53  in 

Wood  V.  Bibbins,  58  Ind.  392 79 

Woodruff  V.  Bunce,  9  Paige,  442.535 
Woodward  v.  Mathews,  15  Ind. 

339 106 

Woollen  V.  Whitacre,  73  Ind.  198. 

132,430 

Wright  V.  Austin,  56  Barb.  13 51 

Wright  V.  Jordan,  71  Ind.  1 582 

Wright  V.  Oakley,  5  Met.  400 320 

Wright  V.  Yetts,  30  Ind.  185 345 

Yonge  V.  McCormick,  6  Fla.  368. 533 
Young  V.  Mut.,  etc.,  Ins.  Co.,  4 
Bigelow  L.  &  A.  1 206 

Zottman  v.  City  of  San  Francis- 
co, 20  Cal.  96 94 


JUDGES 


OF  THE 


STJPKEMB  COUET 


OF  THE 


STATE  OF  INDIANA, 


DURING  THE  TIME  OP  THESE  BEPOKTS. 


Hon.  BYRON  K.  ELLIOTT.*t 
Hon.  JAMES  L.  WORDEN.t 
Hon.  WILLIAM  A.  WOODS.f 
Hon.  WILLIAM  E.  NIBLACK.J 
Hon.  GEORGE  V.  HOWK.J 


*Chief  Justice  at  the  November  Term,  1881. 
tTerm  of  office  commenced  January  3d,  1881. 
tTerm  of  office  conunenced  January  l8t,  1877. 


SUPREME  COURT  COMMISSIONERS 


OF  THE 


STATE  OF  INDIANA. 


Hon.  GEORGE  A.  BICKNELL.*t 
Hon.  JOHN  MORRIS.f 
Hon.  WILLIAM  M.  FEANKLIN.f 
Hon.  HORATIO  C.  NEWCOMB.t 
Hon.  JAMES  I.BEST.f 


*Chief  Oommlssioner  at  the  May  Term,  188L 
^Appointed  April  27th,  1S81. 


OFFICERS 


9 

OFTHB 


SUPREME  COURT. 


CLERK, 

JONATHAN  W.  GORDON. 

SHERIFF, 

JAMES  ELDER. 

LIBRARUN, 

FREDERICK  HEINER. 


SBS 


AKGUED  AND  DETERMINED 


IN  THB 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE  OF  INDIANA, 

AT  mDIANAPOLIS,  NOVEMBER  TERM,  1881,  IN  THE 
SIXTY-SIXTH  YEAR  OF  THE  STATE. 


♦#»■ 


No.  8875. 

Wills  v.  Eoss  et  al. 

CovrmACT,^ Statute  of  Frauds. --Where  credit  is  given  exclusively  to  one 
who  orders  goods,  the  contract  is  not  within  the  statute  of  frauds,  al- 
though the  goods  are  actually  furnished  to  a  third  person. 

Same. — Credit  to  Third  Party, -"It  any  credit  is  given  to  the  third  person, 
then  the  contract  of  the  party  who  undertakes  to  pay  must  be  in  writing. 

Same. — Effect  of  Statute  of  Frauds. — The  statute  of  frauds  does  not  make 
parol  contracts  void ;  it  simply  prevents  their  enforcement. 

Same. — Consideration. — Moral  Obligation. — A  mere  naked  moral  obliga- 
tion will  not  support  a  contract. 

Same. — Bevival  of  Precedent  Obligation  by  Express  Promise. — An  express 
promise  will  revive  a  precedent  obligation,  in  cases  where  there  was  an 
original  valuable  consideration  for  such  promise,  and  its  enforcement 
was  suspended  by  some  statute  or  positive  rule  of  law. 

Same. — Equitable  Consideration.^— Where  there  is  a  valuable  and  ade- 
quate consideration  for  the  precedent  obligation,  the  subsequent  ex- 
press promise  is  supported  by  an  equitable,  and  not  a  merely  moral,  con* 
sideration. 

GuAKANTY.— JVotice  of  Acceptance.^Where  there  is  an  existing  debt, 
known  to  the  guarantor,  it  is  not  necessary  that  the  creditor  should 
notify  him  of  the  acceptance  of  the  guaranty. 
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Same. — When  Notice  Bequired. — Where  there  is  a  proposition  to  guarantee 
an  unascertained  deht  to  be  created  in  the  future,  notice  of  acceptance 
is  necessary. 

Same. — Revival  of  Contract  not  Enforceable  Because  of  Statute  of  Frauds. — 
A  subsequent  written  guaranty  of  payment,  for  goods  furnished  under 
a  precedent  verbal  guaranty,  is  supported  by  the  obligation  created 
by  the  precedent  verbal  promise. 

Same. — Statute  of  Frauds, — A  written  promise  to  perform  a  verbal  con- 
tract is  valid,  although  no  new  consideration  moves  to  the  promisor  at 
the  time  of  making  the  subsequent  written  promise. 

Same. — Consideration,  hovo  Ascertained, — The  entire  business  transaction 
between  the  parties  is  to  be  looked  to  in  ascertaining  the  consideration 
for  the  contract  of  guaranty. 

Same. — Consideration.—Forbearance  to  Principal. — An  agreement  to  for- 
bear for  an  iadeflnite  time,  and  actual  forbearance  for  a  reasonable  pe- 
riod, are  a  sufficient  consideration  for  the  guarantor's  undertaking.  If 
no  specific  time  is  fixed  by  the  agreement  of  the  parties,  the  law  pre- 
sumes that  a  reasonable  time  was  intended. 

Same. — Construction.— Contracts  of  guaranty,  like  all  other  contracts,  are 
to  be  read  by  the  light  of  the  circumstances. 

Same. — Description  of  Debt  Guaranteed, — It  is  not  necessary  that  the  debt 
guaranteed  should  be  described  with  minute  particularity. 

8AME,^Contract,  how  Evidenced, — Letters.— It  is  enough,  to  meet  the  re- 
quirements of  the  statute  of  frauds,  if  the  substance  of  the  contract  can 
be  extracted  from  writings,  although  these  writings  are  made  up  of 
disjointed  fragments,  as  letters  in  a  lengthy  correspondence. 

Same. — Beference  by  one  Writing  to  Another. — ^Where  one  of  a  series  of 
writings  distinctly  refers  to  another,  which  contains  the  terms  of  the 
contract,  it  will  be  sufficient  to  take  the  case  out  of  the  statute. 

Same. — Parol  Evidence. — Parol  evidence  is  competent  for  the  purpose  of 
applying  a  contract  of  guaranty  to  its  subject-matter. 

Same. — Consideration, — ^Under  the  statutes  of  this  State,  it  is  not  neces- 
sary that  the  consideration  for  the  guaranty  should  be  in  writing. 

From  the  Bartholomew  Circuit  Court. 

W.  Dixoriy  for  appellant. 

JS.  C.  Buskirk  and  P.  W.  Bartholomew^  for  appellees. 

Elliott,  C.  J. — ^Appellees'  complaint  alleges  that  Landers 
&  Wills  desired  to  buy  goods  of  them  ;  that  appellant  was 
present  at  the  time;  that  they  refused  to  give  said  firm  of 
Landers  &  Wills  credit ;  that  thereupon  the  appellant  prom- 
ised them  that,  if  they  would  sell  goods  to  the  said  firm,  <*he 
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would  be  security  to  them  for  the  payment  of  the  same,  and 
guarantee  the  payment"  of  the  price  of  the  goods,  and  that, 
if  it  was  not  paid  when  due,  he,  the  appellant,  would  pay  it ; 
that,  relying  solely  upon  the  promise  of  appellant,  and  oh 
his  credit,  they  **8old  and  delivered  the  bill  of  goods  to  the 
said  appellant,  for  Landers  &  Wills  ;"  that,  when  the  money 
for  the  goods  became  due,  appellees  wrote  to  appellant  no- 
tifying him  that  the  bill  had  not  been  paid,  and  demanding 
payment ;  that,  in  answer  to  their  letter,  appellant  wrote  as 

follows : 

**Elizabethtown,  Ind.,  August  20th,  1879. 

** Messrs.  Hoss  &  Co.y  Indianapolis: 

**  Gentlemen: — ^Yours  at  hand,  and  contents  noted.  Give 
John  a  little  more  time,  and  I  will  see  that  you  get  your 
money.     Yours  respectfully, 

(Signed)  "P.  E.  Wills.'* 

It  is  further  alleged  that  the  John  mentioned  in  the  letter 
is  John  Wills,  a  member  of  the  firm  of  Landers  &  Wills ; 
that,  relying  solely  upon  Peter  E.  Wills'  written  promise 
contained  in  said  letter,  and  in  consideration  thereof,  appel- 
lees granted  said  Peter  E.  Wills  and  said  Landers  &  Wills 
an  extension  of  six  months  time ;  that  Landers  &  Wills  are 
-wholly  insolvent,  and  that  payment  has  often  been  demanded 
of  appellant,  and  refused. 

The  appeal  brings  before  us  the  sufficiency  of  this  com- 
plaint. If  it  were  clear  that  the  goods  were  sold  to  Peter 
E.  Wills  and  credit  given  exclusively  to  him,  then  the  con- 
tract would  be  an  original  one,  and  not  within  the  statute  of 
frauds.  Johnson  v.  Hoover^  72  Ind.  395.  This,  however, 
is  not  clear.  It  is  not  easy  to  determine  what  meaning  and 
effect  should  be  given  to  the  complaint,  for  its  allegations 
are  not  only  obscure  and  confused,  but  they  are  also  con- 
tradictory. Thus,  it  is  in  one  place  averred  that  "the  firm 
of  Landers  &  Wills  bought  of  appellees  the  bill  of  goods ;" 
in  another,  that  ^'appellant  promised  them  that  if  they  would 
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Bell  and  deliver  to  John  Wills  said  goods  on  credit  he 
would  be  security  for  the  payment  of  the  same,  and  guar- 
antee the  payment  of  said  debt  when  due,  and  if  said  debt 
was  not  paid  when  due  he  would  pay  the  same  ;"  and,  in  still 
another  place,  ^'that,  relying  solely  upon  the  promise  of  the 
appellant  and  on  his  credit,  they  sold  and  delivered  the 
goods  to  him  for  the  said  Landers  &  Wills."  The  only 
reasonable  construction  which  can  be  given  these  inharmo- 
nious allegations  is,  that  the  goods  were  sold  to  Landers  & 
Wills,  and  payment  guaranteed  by  the  appellant.  In  other 
words.  Landers  &  Wills  are  the  principal  debtors  and  appel- 
lant their  guarantor.  A  case,  such  as  that  made  by  the 
complaint,  is  clearly  within  the  statute,  unless  taken  out  by 
the  written  promise  contained  in  the  letter  written  on  the 
20th  of  August.  The  credit  was  given,  to  the  firm  of  Lan- 
ders &  Wills  as  the  purchasers  of  the  goods,  and  the  imder- 
taking  of  appellant  was,  therefore,  not  an  original  one. 
The  case  is  not  within  the  rule  laid  down  in  Anderson  v. 
Spencey  72  Ind.  315.  In  the  present  case  the  purchase£S, 
Landers  &  Wills,  were  liable  to  the  appellees,  and  this  alone 
deprives  the  appellant's  undertaking  of  the  character  of  an 
original  contract.  Wherever  the  parties  for  whom  the  third 
person  undertakes  is  liable  to  the  promisee,  the  case  is  within 
the  statute :  "If  any  credit  at  all  be  given  to  the  third  party, 
the  defendant's  promise  is  required  to  be  in  writing  a«  col- 
lateral. And  the  rule  applies  equally,  where  there  is  already 
an  existing  liability  of  the  principal,  and  the  evidence  shows 
that  the  plaintiff  by  accepting  the  defendant  as  surety,  does 
not  release  his  claim  upon  the  principal.  All  the  cases  show 
that  it  does  not  matter  upon  which  of  the  two  parties  the 
plaintiff  principally  depends  for  payment,  so  long  as  the 
third  party  is  at  all  liable  to  him  to  do  the  same  thing  which 
the  defendant  has  engaged  to  do."  Browne  Statute  of 
Frauds,  sec.  197. 
We  proceed  to  consider  whether  the  promise  contained  m 
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appellant's  letter  is  sufficient  to  create  a  liability  against 
him,  in  favor  of  the  appellees.  The  letter  is,  of  course,  to 
be  taken  in  connection  with  the  other  allesrations  of  the  com- 
plaint,  and  its  effect,  when  thus  considered,  must  be  deemed 
decisive  of  the  question  of  the  sufficiency  of  the  complaint. 
The  general  rule  undoubtedly  is,  that  a  mere  proposal  to 
guarantee  the  payment  of  a  debt  is  not  obligatory.  There 
must  be  a  proposal  and  an  acceptance.  In  the  present  case 
the  complaint  does  aver  that  the  proposition  was  accepted, 
and  six  months  further  time  given  to  the  principal  debtor. 
The  complaint  does  not  allege  that  notice  was  given  to  the 
party  proposing  to  become  the  guarantor,  or  that  the  appel- 
lees had  acted  upon  the  statements  contained  in  his  letter, 
and  we  are,  therefore,  required  to  decide  whether  notice  is 
essential  in  such  a  case  as  the  present.  It* must  be  kept  in 
mind  that  the  complaint  shows  that  the  debt  had  already 
been  created ;  that,  prior  to  its  creation,  the  appellant  hscd 
orally  promised  to  pay  it  in  case  Landers  &  Wills  should 
not.  There  was  an  existing  obligation,  fully  known  to  the 
appellant  at  the  time  the  letter  was  written,  and  the  written 
undertaking  was,  in  truth,  a  mere  renewal  of  the  oral  guar- 
anty previously  given.  There  is  a  well  recognized  and 
plainly  marked  distinction  between  cases  where  the  propo- 
sal is  to  guarantee  the  payment  of  a  liability  existing  at  the 
time  and  known  to  the  guarantor,  and  those  where  the  pro- 
posal is  to  guarantee  the  payment  of  a  debt  not  incurred,  and 
the  character  and  amount  of  which  are'  not  known  to  the 
guarantor.  In  the  first  class  of  cases,  no  notice  of  accept- 
ance is  required,  for  the  guaranty  becomes  at  once  effeetivo 
and  operative.  It  is  said  by  the  author  of  a  recent  work 
upon  this  subject,  that  **The  rule  seems  to  be  that  if  the 
guaranty  is  absolute  in  terms,  definite  as  to  amount  and  ex- 
tent, notice  is  dispensed  with.''  Baylies  Sureties  and  Guar- 
antors, p.  195. 

Another  author  thus  states  the  rule :  *«When  one  directly 


SUPREME  COURT  OF  INDIANA, 


Wills  V.  Ross  et  cU, 


binds  himself  to  be  responsible  for  another's  contract  al- 
ready made,  and  of  which  he  has  knowledge  when  he  signs^ 
no  notice  of  the  acceptance  of  the  guaranty  is  necessary." 
Brandt  Suretyship,  etc.,  sec.  164. 

This  doctrine  is  recognized  by  our  own  decisions.  In  Mil- 
roy  V.  Quinriy  69  Ind.  406,  it  was  said  :  "But  the  rule  seems 
to  be  settled,  that  when  the  guaranty  is  direct,  and  the  thing 
guaranteed  definite  in  its  amount,  *  *  neither  notice  of  the 
acceptance  of  the  guaranty,  nor  of  the  default  of  his  princi- 
pal, need  to  be  given  to  the  guarantor ;  for  he  knew  when  he 
made  the  guaranty  the  full  extent  of  his  liability."  The 
later  case  of  Kline  v.  Raymond ,  70  Ind.  271,  enforces  the 
same  doctrine,  and  gives  approval  to  the  cases  of  Fraah  v. 
Polk,  67  Ind.  55,  and  Taylor  v.  Taylor,  64  Ind.  356. 

The  question  before  us  was  exhaustively  considered  by  the 
Supreme  Court  of  the  United  States,  in  the  veiy  recent  case 
of  Davis  V.  Wells,  reported  in  13  Cent.  L.  J.  449,  and  many 
of  the  English  and  American  cases  are  reviewed.  It  was  said 
in  the  opinion  delivered  in  that  case :  '*But  a  guaranty  may 
as  well  be  for  an  existing  debt,  or  it  may  be  supported  by 
some  consideration  distinct  from  the  advance  of  the  princi- 
pal debtor,  passing  directly  from  the  guarantee  to  the  guar- 
antor. *  ♦  ♦  *  In  both  of  these  cases,  no  notice  of  assent, 
other  than  the  performance  of  the  consideration,  is  neces- 
sary to  perfect  the  agreement." 

The  rule,  that  where  the  guarantor's  undertaking  is  to  pay 
an  existing  debt,  of  a  definite  and  known  character,  no  no- 
tice of  assent  is  necessary,  is  conclusively  settled  by  the  .au- 
thorities to  which  we  have  referred,  and  can  not  be  regarded 


as  an  open  question. 

The  promise  of  the  appellant  made  at  the  time  the  goods 
were  sold  was  voidable,  and  not  void.  The  statute  of  frauds 
does  not  invalidate  a  parol  contract.  In  Owens  v.  Lewis, 
46  Ind.  488,  this  familiar  doctrine  was  thus  expressed :  **A 
contract  that  is  required  to  be  in  writing  by  the  statute  of 
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frauds  is  not  invalid  if  made  by  parol.  *The  statute  only  in- 
hibits all  actions  brought  to  enforce  it.'  Hadden  v.  Johnson^ 
7  Ind.  394."  Browne  Statute  of  Frauds,  p.  118  ;  Crosby  v. 
Wad^wcyrthy  6  East,  602 ;  Mather  v.  Scoks,  35  Ind.  1. 

The  promise  contained  in  appellant's  letter  might  well  be 
rested  upon  the  consideration  arising  from  his  obligation  to 
perform  his  original  promise.  In  saying  this  we  do  not 
mean  to  question  the  now  familiar  rule,  that  ^^An  express 
promise,  therefore,  as  it  should  seem,  can  only  revive  a  pre- 
cedent good  consideration,  which  might  have  been  enforced 
at  law  through  the  medium  of  an  implied  promise,  had  it  not 
been  suspended  by  some  positive  rule  of  law,  but  can  give 
no  original  right  of  action,  if  the  obligation  on  which  it  is 
founded  never  could  have  been  enforced  at  law,  though  not 
barred  by  any  legal  maxim  or  statute  provision."  WennaU 
V.  Adnej/j  3  Bos.  &  P.  247  ;  Wiggins  v.  Keizer,  6  Ind.  252. 

We  do  mean  to.  say  that  there  are  well  defined  and  well 
recognized  exceptions  to  the  general  rule,  that  what  is  called, 
although  inaptly,  a  moral  obligation  will  not  support  a  con- 
tract, and  that  this  case  is  fully  within  the  exception.  It  is 
within  the  exception,  for  the  reason  that  the  original  verbal 
promise  was  not  void,  and  did  rest  on  a  valuable  considera- 
tion. It  13  within  the  exception  because  the  promise  could 
have  been  enforced  but  for  the  barrier  erected  by  a  positive 
statute.  It  is  within  the  exception,  for  the  statute  of  frauds 
affects,  not  the  contract,  but  the  evidence  only.  Browne 
Statute  of  Frauds,  sec.  115a. 

In  speaking  of  the  rule,  that  a  moral  consideration  will 
not  support  a  contract,  one  of  our  standard  text-writers 
says:  ^^A  qualification  to  this  rule,  however,  obtains  in 
cases  where  there  was  originally  a  sufficient  valuable  consid- 
eration upon  which  an  action  could  have  been  sustained,  but 
where,  in  consequence  of  some  statute  or  positive  rule  grow- 
ing out  of  general  principles  of  public  policy,  the  right  of 
action  is  suspended,  and  the  party  is  exempted  from  legal 
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liability."  After  stating  some  of  the  cases  which  fall  within 
the  exception  to  the  general  rule,  the  author  proceeds  thus  : 
**The  ground  upon  which  these  exceptions  are  founded,  is, 
that  these  contracts  being  merely  voidable  and  not  void,  in 
their  inception,  they  may  be  revived  by  a  subsequent  promise, 
provided  they  were  originally  founded  upon  an  express  or 
implied  request  by  the  party  benefited."  Story  Contracts, 
sees.  591,  593. 

The  doctrine  stated  by  the  author  quoted  is  abundantly 
sustained  by  the  adjudged  cases,  and  by  the  elementary 
writers.  1  Parsons  Contracts,  434  n.  Some  of  the  cases 
speak  of  such  a  consideration  as  an  equitable  obligation,  and 
this  is  the  more  appropriate  term ;  it  better  expresses  the 
nature  of  the  consideration  than  does  the  term  '* moral  obli- 
gation," Whatever  may  be  the  correct  name,  the  principle 
is  a  sound  and  well  recognized  one.  It  is  the  principle  which 
•  underlies  and  supports  the  cases  holding  that  debts  barred 
by  the  statute  of  limitations,  by  discharges  under  bankruptcy 
or  insolvents  acts,  may  be  revived.  Shockey  v.  MiUs^  71 
Ind.  288 ;  Rogers  v.  Stephens,  2  T.  R.  713.  Upon  it  are 
bottomed  those  cases  which  hold  that  a  verbal  contract  cre- 
ates such  an  obligation  as  will  support  a  conveyance  made 
by  an  insolvent  debtor  against  creditors  who  attack  it  upon 
the  ground  of  fraud.  Sackett  v.  Spencer,  65  Pa.  St.  89; 
Livermore  v.  Northrup,  44  N.  Y.  107  ;  Hyde  v.  Chapman, 
33  Wis.  391 ;  Ooff  v.  Rogers,  71  Ind.  459  ;  Brown  v.  Raw- 
lings,  72  Ind.  505.  To  a  much  greater  length  is  this  doc- 
trine carried  in  Flight  v.  Reed,  1  Hurl.  &  C.  702,  wherein 
it  is  held  that  a  subsequent  promise  to  pay  a  debt  absolutely 
void  under  the  statute  against  usury,  in  force  when  it  was 
contracted,  may  be  supported  upon  the  original  consideration. 
Chief  Baron  Pollock  there  referred  to  the  term  "moral  obli- 
gation," in  this  language :  **Such  a  consideration  has  been 
sometimes  called  a  moral  consideration.  And  we  think 
unfortunately  so ;  for  the  term  used  as  a  definition  tends  to 
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iDclade  too  wide  a  range  of  objects."  The  decision  of  Baron 
Parke  in  Earle  v.  Oliver^  2  Exch.  71,  is  approvingly  quoted. 
In  the  case  last  mentioned  it  was  said:  **The  principle  of 
the  rule  laid  down  by  Lord  Mansfield  is,  that  where  the 
consideration  was  originally  beneficial  to  the  party  promising, 
yet  if  he  be  protected  from  liability  by  some  provision  of 
the  statute  or  common  law,  meant  for  his  advantage,  he  may 
renounce  the  benefit  of  that  law ;  and  if  he  promises  to  pay 
the  debt,  which  is  only  what  an  honest  man  ought  to  do,  he 
is  then  bound  by  the  law  to  perform  it."  The  provision,  that 
contracts  of  guaranty  shall  be  in  writing,  is  one  for  the  benefit 
of  the  guarantor,  and  he  may  therefore  renounce  it,  and 
bind  himself  by  a  subsequent  written  contract.  In  truth, 
he  was  already  bound ;  the  statute  neither  makes  nor  un- 
makes such  a  contract.  The  question  we  have  in  hand  is 
not  altogether  barren  of  authority.  It  is  said  by  an  English 
author,  in  speaking  of  the  general  rule,  that  a  mere  moral 
consideration  is  not  sufficient :  *'So,  again,  a  contract  which, 
for  want  of  written  evidence  required  by  statute,  can  not  be 
sued  upon,  may  be  revived  by  express  promise,  provided 
the  statute  did  not  render  the  contract  absolutely  void  for 
want  of  written  evidence."  De  Colvar  Guaranties,  37. 
The  only  adjudicated  case  directly  in  point,  which  we  have 
seen,  is  that  of  Wilson  v.  Marshall^  15  Jr.  C.  L.  466,  where 
it  was  held  that  the  original  valuable  consideration  formed 
a  sufficient  one  for  the  subsequent  contract.  In  delivering 
the  opinion  of  the  court,  the  Chief  Justice  declared  that  the 
case  came  clearly  within  the  rule  in  Wennall  v.  Adneijy  supra. 
The  language  of  the  learned  Chief  Justice  was :  ♦♦It  appears 
to  me  this  case  comes  within  that  rule.  Here,  there  was 
clearly  a  legal  liability  on  the  part  of  the  defendant  under 
his  guaranty,  which  the  statute  of  frauds  did  not  vacate  or 
annul,  but  rendered  it  incapable  of  being  enforced  for  want 
of  legal  evidence." 

In  Chitty  on  Contracts  it  is  said:     **A  promise  to  pay 
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a  debt  already  incurred  by  a  third  person  is  not  available 
unless  it  be  made  on  a  new  consideration,  such  as  forbear- 
ance ;  but  if  the  credit  were  originally  given  to  the  third 
person  at  the  promisor's  request,  this  might  constitute 
a  sufficient  consideration  for  his  subsequent  guaranty.'* 
11th  Am.  ed.,  62.  As  the  sale  of  the  goods  was  in  the 
first  instance  made  upon  the  promise  of  the  appellant  to  pay 
for  them,  and,  this  too,  after  credit  had  been  refused,  as  he 
knew,  to  the  principal  debtors,  his  subsequent  written  prom- 
ise may.be  equitably  and  justly  deemed  to  be  supported  by 
the  obligation  arising  out  of  the  consideration  of  his  pre- 
vious verbal  promise.  Moreover,  there  was  the  further 
consideration  of  forbearance.  The  consideration  is  not  to  be 
extracted  from  one  part  of  the  transaction,  the  entire  busi- 
ness affair  between  the  parties  is  to  be  taken  into  account, 
for  the  purpose  of  ascertaining  whether  the  contract  of 
guaranty  is  supported  by  a  consideration.  The  consideration 
expressed  in  the  letter  is,  however,  of  itself  sufficient  to  sup- 
port the  contract.  The  rule  is  thus  laid  down :  **An  agree- 
ment on  the  part  of  the  creditor  for  general  indulgence  toward 
the  principal,  without  any  definite  time  being  specified,  with 
proof  of  actual  forbearance  for  a  reasonable  time,  is  suffi- 
cient." Brandt  Suretyship,  etc.,  sec.  8.  Another  author  uses 
this  language :  '<It  appears  also  to  be  the  better  opinion  that 
such  postponement  need  not  be  for  a  specific  length  of  time, 
but  that  an  agreement  to  postpone  indefinitely,  with  proof  of 
actual  forbearance  for  a  reasonable  term,  will  be  sufficient." 
Browne  Statute  of  Frauds,  sec.  190 ;  1  Parsons  Contracts^ 
442  ;  1  Chitty  Contracts,  11th  Am.  ed.,  36  n.  The  English 
decisions  have  been  somewhat  conflicting.  In  Oldershaw  v. 
Kingy  2  H.  &  N.  399,  it  was  decided.  Pollock,  C.  B.,  dis- 
senting, that,  where  no  time  was  stated,  the  consideration  of 
forbearance  was  not  sufficient,  but,  upon  appeal,,  this  deci- 
sion was  reversed.  Cockburn,  C.  J.,  and  Erlb,  Williams, 
Cbomfton  and  Willes,  JJ.,  all  giving  opinions  upon  the 
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question.  Oldershaw  v.  King^  2  H.  &  N.  517.  The  Supreme 
Court  of  Vermonty  in  passing  upon  a  question  similar  to  that 
before  us,  said :  '*It  is  farther  said,  that,  inasmuch  as  there 
is  no  particular  time  stipulated  for  the  forbearance,  the  in- 
strument is  void  for  wan£  of  consideration.  This  objection 
is  untenable.  ^If  no  agreement  be  made  as  to  the  length  of 
time  during  which  the  promisee  will  forbear,  the  law  will  pre- 
sume, that  he  undertakes  to  forbear  for  a  reasonable  time ; 
and  this  is  sufficiently  certain  and  is  a  good  consideration.'  '^ 
Hakes  v.  HotchkisSy  23  Vt.  231.  This  fully  harmonizes  with 
the  principle  so  often  approved  and  applied,  that  where  par- 
ties stipulate  for  the  performance  of  an  act,  but  do  not  des- 
ignate the  time  within  which  it  shall  be  done,  the  law  will 
presume  that  a  reasonable  time  was  intended. 

There  is  an  obvious  distinction  between  the  case  of  a 
guarantor  seeking  to  avoid  liability  because  of  the  insuffi- 
ciency of  consideration,  and  the  case  of  a  surety  claiming  a 
release  because  of  the  extension  of  time  to  the  principal.  In 
the  one  case,  the  question  is  solely  as  to  the  adequacy  of  the 
consideration.  In  the  other,  the  question  is  whether  the 
creditor  has  fettered  himself  bv  a  contract  of  forbearance. 
There  are  sound  reasons  for  holding,  in  the  latter  case,  that 
the  time  must  be  definite.  If  indefinite,  the  creditor  may  sue 
at  once.  If  definite,  he  can  not  sue  until  the  expiration  of 
the  extension,  as  some  of  the  cases  hold  ;  if,  as  other  cases 
hold,  he  may  sue,  he  can  not  sue  without  incurring  the  haz- 
ard of  an  action  for  damages  for  breach  of  the  contract  of 
forbearance,  and  his  freedom  of  action  is  thus  hampered,  to 
the  prejudice  of  the  surety.  These  reasons  have  not  a 
feather's  weight  where  the  question  is  as  to  the  adequacy  of 
the  consideration  of  the  contract  of  guaranty. 

The  complaint  shows  that  the  debt  guaranteed  in  the  ap- 
pellant's letter  is  the  one  upon  which  the  action  is  founded. 
The  circumstances  of  the  original  purchase,  the  letter  of  ap- 
pellees to  him,  and  his  reply  must  be  taken  as  parts  of  one 
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cause  of  action,  and,  thus  taken,  show  with  sufficient  cer- 
tainty that  the  debt  of  which  appellant  guaranteed  payment 
is  that  described  in  the  complaint.  It  is  not  essential  that 
the  debt  should  be  described  with  minute  particularity. 
Contracts  of  guaranty,  like  all  otlier  contracts,  are  to  be 
read  **bv  the  light  of  surrounding  circumstances."  BeUoni 
V.  Freeboimy  63  N.  Y.  383  ;  Lawrence  v.  McCalmont^  2  How. 
U.  S.  426  ;  The  Union  Bank,  etc.,  v.  Coster's  Ex'rs,  3  N.  Y. 
203. 
Judgment  affirmed. 

On  Petition  for  a  Rehearing. 

Elliott,  C.  J. — In  the  argument  on  the  petition  for  a 
rehearing,  it  is  insisted  that  the  complaint  does  not  show 
such  a  written  contract  as  satisfies  the  requirements  of  the 
statute  of  frauds.  If  the  law  required  the  consideration  to 
be  stated  in  the  written  instrument,  there  would  be  much 
force  in  this  argument.  The  law,  however,  makes  no  such 
requirement.  It  is  expressly  enacted :  "The  consideration 
of  any  such  promise,  contract,  or  agreement,  need  not  be 
set  forth  in  such  writing,  but  may  be  proved."  1  R.  S. 
1876,  p.  504;  R.  S.  1881,  sec.  4905;  Uiatt  v.  Hiatt,  28 
Ind.  53. 

The  promise  to  pay  the  debt  of  Landers  &  Wills  is  in 
writiftg.  There  is  no  necessity  for  resorting  to  parol  evi- 
dence to  establish  the  appellant's  guaranty.  His  own  letter 
by  reference  makes  that  written  him  by  ai)pellees  a  part  of 
one  and  the  same  contract.  Promises  contained  in  letters 
will  satisfy  the  requirements  of  the  statute.  It  is  said  in 
one  of  our  standard  text-books  :  *'It  is  enouffh,  in  order  to 
meet  the  requirements  of  the  statute,  if  the  substance  of  the 
contract  is  to  be  inferred  from  writings,  either  by  the  parties 
or  by  their  agent,  though  these  writings  are  made  up  of  dis- 
jointed memoranda,  or  of  a  protracted  correspondence.  For 
this  purpose  it  will  be  enough  to  produce  a  letter  or  mem- 
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orandam  signed  by  the  party  or  his  agent,  though  it  does 
not  contain  in  itself  any  one  of  the  terms  of  the  agreement, 
if  it  distinctly  refers  to  and  recognizes  any  writing  which 
does  contain  them."     2  Wharton  Ev.,  sec.  872. 

It  is  a  well  settled  rule  that  parol  evidence  is  admissible 
to  apply  a  contract  to  its  subject-matter.  Stoops  v.  Smithy 
100  Mass.  63 ;  S.  C,  1  Am.  R.  85  ;  Swett  v.  Shumwai/y  102 
Mass.  365  ;  S.  C,  3  Am.  R.  471.  This  doctrine  applies  to 
contracts  of  guaranty.  In  the  last  edition  of  Browne  on  the 
Statute  of  Frauds  it  is  said :  ^^From  these  cases  it  seems 
the  later  authorities  allow  the  introduction  of  parol  evidence 
in  this  case  as  in  others,  to  apply  the  writing  relied  on,  as 
one  made  with  reference  to  and  in  recognition  of  the  con- 
tract sued  on."  Sec.  375a.  Among  the  cases  cited  in  sup- 
port of  the  text  are  The  Salmon  Falls  Manuf.  Co.  v.  God- 
dardy  14  How.  (U.  S.)  446 ;  JlfeweU  v.  Badford,  L.  R.  3 
C.  P.  62  ;  Harvey  v.  Stevens,  43  Vt.  653. 

A  recent  writer  thus  states  the  rules  for  the  construction 
of  guaranties:  ''^ First.  Guaranties  are  to  be  governed  by 
the  same  rules  of  construction  as  other  contracts.  Second. 
The  terms  used  and  the  language  employed  are  to  have  a 
reasonable  interpretation  according  to  the  intent  of  the 
parties  as  disclosed  by  the  instrument  read  in  the  light  of 
the  surrounding  circumstances  and  purposes  for  which  it 
was  made.  Third.  That  if  the  terms  are  ambigruous  the 
ambiguity  may  be  explained  by  reference  to  the  circum- 
stances surrounding  the  parties,  and  such  other  aids  as  are 
allowable  in  other  cases  of  ambiguous  contract."  Baylies 
Sureties  &  Guarantors,  111. 

Petition  overruled. 
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No.  6751. 

Jones  et  al.  v.  Hathaway  et  al. 

Promissory  Note. — Pleading. — Answer  or  Counter-Claim. — Duplicity.  — 
The  court  will  determine  from  the  substance  of  a  pleading,  and  not 
from  its  name,  whether  it  is  an  answer  or  a  counter-claim;  and  if  it 
states  facts  arising  out  of  or  connected  with  the  plaintiff-s  cause  of 
action,  and  demands  affirmative  relief,  it  will  be  considered  as  a  coun- 
ter-claim, even  though  called  an  answer.  Duplicity  in  such  a  pleading, 
if  itjexist,  can  not  be  reached  by  a  demurrer. 

Same. — False  and  Fraudulent  Representations, — Failure  of  Consideration. — 
Bescission. — Where,  in  a  suit  on  a  note,  the  answer  is  that  the  note  was 
given  for  the  rent  of  a  farm  leased  by  the  makers  from  the  payees  of 
the  note  for  one  season,  for  the  pui*pose  of  raising  a  corn  crop  thereon, 
and  that  the  inducement  to  the  execution  of  the  note  was  the  represen- 
tations of  the  payees,  that  the  farm  was  not  subject  to  overflow,  and 
never  had  been  overflowed;  and  it  was  alleged,  that  the  representa- 
tions were  false  and  fraudulent,  and  were  at  the  time  known  so  to  be 
by  the  payees  of  the  note,  that  the  makers  thereof  relied  on  such  rep- 
resentations and  were  thereby  induced  to  execute  the  note  and  to  put 
the  farm  in  corn,  that  in  August,  1875,  and  before  the  corn  crop  had 
matured,  the  entire  crop  was  drowned  out,  washed  away  and  destroyed 
by  the  overflow  of  the  farm,  and  that,  immediately  after  the  overflow, 
the  makers  surrendered  the  farm  to  the  payees  of  the  note,  who  took 
possession  thereof.    On  demurrer  for  the  want  of  sufficient  facts ; 

Held^  that  the  answer  stated  a  total  failure  of  consideration  of  the  note  In 
suit,  and  a  good  defence  in  bar  of  the  action  thereon. 

Held^  also,  that  the  representations,  alleged  to  be  false  and  fraudulent, 
were  in  relation  to  existing  matters  of  fact,  and  were  such  as  the 
makers  of  the  note  had  a  right  to  rely  upon,  and  their  truth  was  suffi- 
ciently negatived. 

Held,  also,  that  the  makers  of  the  note  were  under  no  obligations  to 
examine  or  inquire  into  the  tnith  or  falsity  of  the  representations,  but 
they  had  a  right  to  rely  upon  the  plaintiffs'  statements  of  existing 
facts,  without  any  inquiry  as  to  their  truth. 

Practice. — Failure  to  Answer  orBeply. — Venire  de  Novo. — Supreme  Court. 
— ^The  plaintiff's  failure  to  reply  to  an  answer,  or  to  answer  a  counter- 
claim, will  not  vitiate  or  avoid  the  verdict,  or  afford  any  cause  for  the 
issue  of  a  venire  de  novo.  In  such  case,  the  Supreme  Court  considers 
the  record,  as  if  an  answer  or  reply  in  denial  had  been  filed. 

Same. — Instnictions. — ^Where  instructions  are  objected  to,  solely  upon  the 
ground  that  they  do  not  fully  state  the  law  on  aU  the  issues  in  the  cause. 
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it  is  iDcambent  on  the  objecting  party  to  ask  the  trial  court  for  addi- 
tional instructions  covering  the  omitted  points;  for,  in  such  case,  he 
can  not,  by  merely  excepting  to  the  instructions  given,  get  such  an 
error  into  the  record  as  would  be  available  to  him  in  the  Supreme  Court. 

From  the  Monroe  Circuit  Court. 

J.  W.  Buskirh  and  H.  (J,  Duncan,  for  appellants. 
C.  F.  McNutt  and  B.  E.  JRhoads,  for  appellees. 

HowK,  J. — In  this  action,  the  appellants,  William  Jones 
and  Dawson  Blackmore,  sued  the  appellees,  Joseph  V.  Hath- 
away, Thomas  Fullerton,  Joseph  H.  Kirby  and  William  M. 
A.  Kirby,  upon  a  promissory  note  for  eight  hundred  and 
forty  dollars,  dated  December  1st,  1874,  executed  by  said 
appellees,  and  payable  to  said  appellants  on  the  25th  day  of 
December,  1875.  The  appellees  answered  affirmatively  in 
two  paragraphs j  and  also  filed  a  third  paragraph,  by  way  of 
counter-claim  or  cross  complaint,  against  the  said  appel- 
lants, and  making  defendants  thereto  certain  other  persons, 
as  the  heirs  at  law  of  John  Jones,  deceased,  who  are  appel- 
lants in  this  court.  The  cause,  having  been  put  at  issue,  was 
tried  by  a  jury,  and  a  verdict  was  returned  for  the  appellees, 
on  their  cross  complaint,  assessing  their  damages  in  the  sum 
of  one  dollar,  and  also  finding  in  their  favor  on  the  plaintiffs'  . 
complaint.  Over  the  appellants'  motions  for  a  venire  de 
novo  and  for  a  new  trial,  and  their  exceptions  saved,  the 
court  rendered  judgment  against  them  on  the  verdict,  in 
favor  of  the  appellees. 

Errors  have  been  assigned  by  the  appellants.  In  this  court, 
as  follows : 

1 .  The  appellees'  cross  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  appellants  ; 

2.  The  circuit  court  erred  in  overruling  their  demurrer 
to  the  first  paragraph  of  the  appellees'  answer ; 

3.  The  court  erred  in  overruling  their  demurrer  to  the 
second  paragraph  of  the  appellees'  answer ; 
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4.  The  court  erred  in  overruling  their  motion  for  a  venire 
de  novo; 

5.  The  court  erred  in  overruling  their  motion  for  a  new 
trial;  and, 

6.  The  court  erred  in  overruling  their  motion  in  arrest 
of  judgment. 

We  will  consider  and  decide  the  several  questions  pre- 
sented by,  and  arising  under,  these  alleged  errors,  in  the 
order  of  their  assignment. 

1.  The  pleading  called  a  **cross  complaint"  is,  strictly 
speaking,  under  the  code,  a  counter-claim.  It  states  matters 
arising  out  of  and  connected  with  the  plaintiffs'  cause  of 
action,  which  might  have  been  the  subject  of  an  action  in 
favor  of  the  appellees,  the  defendants  below,  and  which 
tended  to  reduce  the  plaintiffs'  claim.  This  brings  the 
appellees'  third  paragraph  within  the  statutory  definition  of 
a  counter-claim,  as  given  in  section  59  of  the  code,  2  R.  S. 
1876,  p.  63.  The  counter-claim  is  the  complaint  of  the  de- 
fendants in  the  original  action.  It  must  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  persons  made  de- 
fendants thereto.  The  objection  to  a  counter-claim,  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
is  not  waived  by  the  failure  to  demur  thereto ;  but  this  ob- 
jection may  be  made  in  this  court  for  the  first  time,  by  a 
proper  assignment  of  error,  as  the  appellants  have  done  in 
this  case. 

In  their  counter-claim  or  cross-complaint,  the  appellees 
admitted  the  execution  of  the  note  in  suit,  but  said  that  the 
plaintiffs  ought  not  to  recover  thereon  ;  that,  instead  thereof, 
they,  the  appellees,  ought  to  recover  of  the  appellants,  for 
that,  on  December  1st,  1874,  after  protracted  preliminary 
negotiations,  they  and  the  plaintiffs  entered  into  a  contract 
of  lease,  a  copy  of  which  was  therewith  filed  and  made  part 
thereof ;  by  the  terms  whereof  the  plaintiffs  leased  unto  the 
appellees  the  real  estate  described  in  said  contract,  and 
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knowu  as  the  ''Jones'  Farm,"  on  the  Wabash  and  Erie  Canal, 
in  Fairplay  township,  Greene  county,  Indiana,  and  supposed 
to- contain  140  acres  of  cleared  land,  for  the  crop  season  of 
1875,  which  said  land  was  to  be,  and  was  by  the  appellees, 
cultivated  in  com ;  that,  in  consideration  of  the  use  of  said 
land  for  said  purpose,  the  appellees  agreed  to  pay,  on  the 
25th  day  of  December,  1875,  the  sum  of  $840  rental,  and 
that,  in  pursuance  of  said  contract  and  as  a  part  thereof, 
and  without  any  other  consideration  therefor,  they  executed 
to  the  plaintiffs  the  note  in  suit ;  that  at  the  time  of  making 
said  contract  and  executing  said  lease  and  note,  and  thereto- 
fore, they  were  wholly  unacquainted  with  said  land ;  that 
they  had  never  seen  the  same,  but  relied  wholly  upon  the 
statements  and  representations  made  by  the  plaintiffs,  and 
particularly  by  the  plaintiff  Jones,  who  acted  for  himself 
and  others  in  interest,  and  as  their  agent ;  that  said  lands 
lay  in  what  was  known  as  the  "White  river  bottoms"  ;  that 
the  plaintiff  Jones,  had  all  his  life,  as  had  the  other  plain- 
tiff, been  acquainted  with  said  land  and  its  incidents,  and 
well  knew  that  the  appellees,  who  then  and  since  had  re- 
sided in  Monroe  county,  thirty  miles  distant  from  said  land, 
were  wholly  ignorant  of  the  topography  of  said  land,  and 
whether  it  was  or  was  not  liable  to  ovei-flow  by  the  waters 
of  White  river  in  times  of  freshets  ;  that,  while  so  negotiat- 
ing said  contract,  the  appellees  represented  to  the  plaintiffs 
and  to  the  said  William  Jones,  that  they  would  not  rent  said 
land  if  it  wa^  subject  to  overflow  from  the  waters  of  said 
river;  whereupon,  well  knowing  the  truth  to  be  that  the 
waters  of  said  river,  in  times  of  freshets  therein,  did  over- 
flow said  lands,  and  that,  both  in  and  out  of  the  crop  season, 
the  said  river  had  often  overflowed  said  lands  to  a  depth 
and  extent  sufficient  to  destroy  growing  crops,  and  well 
knowing  that  the  appellees  were  ignorant  of  the  truth  of  the 
premises,  and  that  they  were  reljdng  upon  the  good  faith 

and  truth  of  the  appellants'  statements,  and  particularly  of 
Vol.  77,— 2 
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the  statements  of  said  William  Jones,  who  made  the  negoti- 
ations in  their  behalf,  and  for  the  fraudulent  purpose  of  in- 
ducing the  appellees  to  enter  into  said  contract,  the  said 
plaintiffs  falsely  and  fraudulently  represented  to  the  appel- 
lees that  said  lands  were  not  subject  to  overflow,  that  they 
never  had  overflowed,  and  that  there  was  no  danger  of  such 
overflow  from  said  river  or  otherwise  ;  that,  in  ignorance  Of 
the  real  facts  and  relying,  as  they  might,  upon  the  said  rep- 
resentations, and  thereby  induced  thereto,  the  appellees  en- 
tered into  said  contract  and  executed  the  said  note  and  lease 
as  evidence  thereof ;  that  afterwards,  in  the  spring  of  1875, 
in  pursuance  of  said  contract  the  appellees  took  possession 
of  said  land  and  prepared  it  for,  and  put  in  it,  a  com  crop, 
in  doing  which,  and  in  and  about  the  cultivation  thereof, 
tliey  expended  labor,  money  and  time,  of  the  value  and  to 
the  amount  of  fifteen  hundred  dollars  ;  that  after  they  had 
completed  the  cultivation  of  said  crop,  and  when  it  was  be- 
ginning to  mature,  to  wit,  in  August,  1875,  there  came  a 
rise  in  said  river,  by  which  its  banks  were  overflowed,  and  the 
said  lands  were  inundated  to  the  depth  of  from  ten  to  fifteen 
feet,  whereby  the  entire  crop  growing,  cultivated  and  raised 
thereon  by  the  appellees  was  utterly  drowned  out,  washed 
away  and  destroyed,  to  the  appellees'  damage  in  said  sum 
of  $1,500. 

And  the  appellees  alleged  that  theretofore,  from  time  to 
time,  during  all  seasons  of  the  year,  the  said  lands  had  been 
in  like  manner  overflowed,  as  the  plaintiffs  well  knew,  and, 
80  well  knew  that  there  was  danger  of  said  lands  being 
overflowed,  when,  in  manner  aforesaid,  they  represented  the 
contrary.  In  consideration  of  said  premises,  the  appellees 
prayed  judgment  that  the  plaintiffs  take  nothing  by  their 
complaint  herein ;  and,  upon  their  counter-claim  and  cross 
complaint,  the  appellees  prayed  judgment  for  fifteen  hun- 
dred dollars  and  for  other  proper  relief,  and  they  asked  that 
certain  named  persons,  the  heirs  at  law  of  John  Jones,  de- 
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•ceased,  should  be  made  defendants  to,  and  required  to  an- 
swer, their  said  counter-claim. 

In  the  first  paragraph  of  their  answer,  the  appellees  plead- 
ed, in  bar  of  the  plaintiffs'  action,  substantially  the  same 
facts  which  they  stated  in  the  third  paragraph,  by  way  of 
counter-claim  or  cross  complaint ;  and  so,  in  the  second  par- 
agraph, the  same  facts  in  substance  were  again  pleaded  as  a 
cross  complaint.  These  facts  were  pleaded  in  the  first  par- 
agraph as  showing  that  the  consideration  of  the  note  in  suit 
had  wholly  failed  ;  while,  in  the  second  paragraph,  upon  the 
same  facts,  the  appellees  pi*ayed  judgment  for  the  cancella- 
tion of  the  lease  and  note,  and  declaring  them  void. 

The  appellants'  learned  counsel  have  presented  in  argu- 
ment substantially  the  same  objections  to  each  of  the  three 
paragraphs  of  the  appellees'  pleadings,  and  the  course  of 
their  argument  has  made  it  necessary  for  us  to  consider  and 
pass  upon  these  objections  as  applied  to  each  and  all  of  said 
paragraphs.  The  first  objection  urged  by  counsel,  as  to 
each  of  said  paragraphs,  is  its  duplicity.  It  is  claimed  ^hat 
each  paragraph  set  out  or  counted  upon  both  failure  of  con- 
sideration and  fraud.  In  so  far  as  the  first  paragraph  is 
<;oncerned,  which  was,  in  the  strictest  sense,  an  answer  only 
to  the  plaintiffs'  cause  of  action,  it  is  certain  that  this  first 
objection  to  its  sufficiency  was  not  reached  by  the  plaintiffs' 
demurrer  thereto  for  the  want  of  facts.  An  objection  to  an 
answer  proper,  based  on  alleged  duplicity  therein,  can  not 
be  reached  by  a  demurrer  for  the  want  of  sufficient  facts. 
Spencer  v.  Chrisman^  15  Ind.  215  ;  Rielay  v.  Whitchery  18 
Ind.  458  ;  Denman  v.  McMahin^  37  Ind.  241. 

The  second  paragi'aph  of  the  appellees'  pleading  is  not,  in 
any  proper  sense,  an  answer  to  the  plaintiffs'  complaint.  It 
was  called  a  cross  complaint,  but  its  proper  name,  under  the 
code,  was  a  counter-claim.  It  closed  with  a  prayer  for 
affirmative  relief,  that  the  court  would,  in  and  by  its  judg- 
ment, cancel  the  lease  and  note  and  declare  them  void.     It 


20  SUPREME  COURT  OF  INDIANA, 

Jones  et  al,  v,  Hathaway  et  aL 

stated  matters  connected  with  the  plaintiffs'  cause  of  action , 
which  might  have  been  the  subject  of  an  action  in  favor  of 
the  appellees,  and  against  both  the  plaintiffs.  It  came  strictly 
within  the  statutory  definition  of  a  counter-claim,  and  there- 
fore the  case  of  Gabe  v.  McGinnis,  55  Ind.  372,  cited  and 
relied  upon  by  the  plaintiffs'  counsel,  is  not  in  point. 

It  is  also  insisted  by  the  appellants'  counsel,  that  the  first 
paragraph  of  answer  was  bad  on  the  demurrer  thereto  for 
the  want  of  facts,  because,  while  it  attempted  to  answer  the 
whole  cause  of  action  by  showing  an  entire  failure  of  the 
consideration  of  the  note  in  suit,  its  allegations  of  fact 
showed,  at  most,  only  a  partial  failure  of  such  considera- 
tion. The  argument  of  counsel  on  this  point  proceeds  upon 
an  assumption  which,  it  seems  to  us,  is  not  authorized  by 
the  case  as  made  by  the  pleading  demurred  to  ;  and  that  is» 
there  could  be  no  total  failure  of  the  consideration  of  the 
note  sued  on,  by  the  destruction  of  the  corn  crop  by  the 
overflow  of  the  leased  lands  in  August,  1875,  because  other 
crops  might  have  been  raised  and  harvested  on  said  lands* 
before  such  overflow,  and  it  did  not  appear  that  the  appel- 
lees had  leased  the  lands  for  the  purpose  of  raising  a  corn 
crop  thereon.  The  lease  was  made  a  part  of  the  answer ,^ 
and  contained  this  stipulation  on  the  part  of  the  appellees  r 
"And  the  party  of  the  second  part  bind  themselves  to  have 
the  corn  gathered  by  the  1st  day  of  December,  1875,  and, 
on  said  1st  day  of  December,  to  deliver  to  the  party  of  the 
first  part  the  field  with  the  stalks  therein  ;  no  com  to  be  cut 
nor  pulled  with  the  husks  on."  This  stipulation  shows 
very  clearly,  as  it  seems  to  us,  that  the  lands  were  leased 
by  the  appellees  for  the  purpose  of  raising  a  corn  crop 
thereon ;  and  it  was  averred  in  the  answer  that  the  ap- 
pellees put  in  said  lands  a  corn  crop,  which  was  utterly 
drowned  out,  washed  away  and  destroyed  by  the  overflow 
of  said  lands,  in  August,  1875 ;  and  '*that  defendants  im- 
mediately thereafter  surrendered  the  said  premises  to  the 


NOVEMBER  TERM,  1881.  21 

JoneB  et  al,  v.  Hathaway  et  al, 

said  Jones,  who  at  once  took  possession  thereof  and  began 
making  repairs  and  improvements  thereon."  This  last  aver- 
ment was  equivalent  to  an  allegation  of  the  rescission  of  the 
entire  contract  by  mutual  consent,  and  it  made  the  first 
paragraph  a  good  answer  in  bar  of  the  plaintiffs'  cause  of 
action.  This  objection  to  the  sufficiency  of  the  answer, 
therefore,  was  not  well  taken. 

There  can  be  no  doubt,  we  think,  that  the  alleged  fraud 
of  the  appellants,  in  the  letting  of  the  lands  and  in  the  pro- 
curement of  the  note  in  suit,  is  well  pleaded  both  in  the  an- 
swer and  in  the  counter-claims.  The  false  and  fraudulent 
representations  of  the  appellants,  stated  by  the  appellees  in 
their  answer  and  counter-claims,  were  as  to  alleged  existing 
facts,  namely,  that  the  demised  lands  were  not  subject  to 
overflow,  and  never  had  been  overflowed .  The  representations 
were  as  to  matters  of  fact,  on  which  the  appellees  had  the 
right  to  rely ;  and  their  truth  was  negatived  in  clear  and 
explicit  terms.  Certainly,  the  appellees  were  under  no  obli- 
gation to  go  upon  the  demised  lands  and  examine  or  inquire 
into  the  truth  or  falsity  of  the  appellants'  representations. 
Taylor  v.  Fletcher^  15  Ind.  80.  Upon  this  point,  in  Mead 
V.  Bunuj  32  N.  Y.  275,  the  court  said  that  it  is  a  ''mistaken 
assumption,  that  a  false  representation  by  one  of  the  parties 
to  a  contract  puts  the  other  on  inquiry  as  to  its  truth.  Every 
contracting  party  has  an  absolute  right  to  rely  on  the  express 
statement  of  an  existing  fact, 'the  truth  of  which  is  known 
to  the  opposite  party,  and  unknown  to  him,  as  the  basis  of 
a  mutual  engagement ;  and  he  is  under  no  obligation  to  in- 
vestigate and  verify  statements,  to  the  truth  of  which,  tht» 
other  party  to  the  contract,  with  full  means  of  knowledge, 
has  deliberately  pledged  his  faith." 

In  Frenzel  v.  Miller,  37  Ind.  1,  a  different  doctrine  was 
declared  by  this  court  on  the  subject  now  under  considera- 
tion. As  applicable  to  the  case  at  bar,  this  court  there  said : 
**If  a  representation  be  made  of  a  matter  material  to  the 
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contract,  which  tarns  out  to  be  untrue,  to  the  damage  of  the 
party  to  whom  such  representation  was  made,  and  who  re- 
lied on  the  same  as  true,  such  representation  will  have  the 
force  and  effect  of  positive  fraud  in  a  proceeding  to  rescind 
the  contract,  or  in  an  action  for,  or  defence  founded  on, 
the  fraud,  whether  the  falsity  of  the  representation  was. 
known  to  the  party  making  it  or  not,  on  the  ground  that  he 
who  makes  a  representation  as  true,  without  knowing  it  to 
be  true,  is  guilty  of  gross  negligence  and  reckless  conduct." 
Krewson  v.  Cloudy  45  Ind.  273. 

In  their  answer  and  counter-claims  in  the  case  now  before 
us,  the  appellees  expressly  alleged  that  the  appellants  had 
full  knowledge  of  the  falsity  of  their  representations,  at  the 
time  they  were  made.  Under  these  allegations,  the  appel— 
lants  were  guilty  of  positive  fraud. 

But,  conceding  '/that  there  are  sufficient  allegations  of 
fraud,"  the  appellants'  counsel  say  that  ''the  damages  com— 
plained  of  as  a  defence  to  the  note  are  entirely  too  remote.'* 
This  question  is  presented,  if  presented  at  all,  only  by  the 
demurrer  to  the  answer ;  and,  if  the  allegations  of  the  an- 
swer are  true,  and  the  demurrer  admits  their  truth,  the 
damages  sustained  by  the  appellees  were  the  direct  result  of 
the  false  and  fraudulent  representations  of  the  appellants. 
For  it  was  alleged  by  the  appellees  that  these  representa- 
tions were  the  inducement  to  their  contract  with  the  appel- 
lants, by  reason  of  which  they,  the  appellees,  lost  their  la- 
bor, time  and  money  invested  in  the  cultivation  of  the  lands ^ 
and  the  entire  crop  growing  thereon.  It  can  not  be  correctljr 
said,  we  think,  that  the  damages  complained  of  as  a  defence 
to  the  note  in  suit  are  too  remote.     The  question  as  to  the 
proper  measure  of  damages,  in  such  a  case  as  this,  is  also 
discussed  by  the  appellants'  counsel,  but  we  do  not  think 
that  this  question  is  presented  by  the  demurrers  to  the  ap- 
pellees' pleadings.    The  court  did  not  err,  in  our  opinion^ 


NOVEMBER  TERM,  1881.  23 

Jones  et  al.  v.  Hathaway  et  al. 

in  overruling  the  demun*er8  to  the  answer  and  counter-claims 
of  the  appellees.     Brooks  v.  Riding^  46  Ind.  15. 

In  discussing  the  alleged  error  of  the  trial  court  in  over- 
ruling the  motion  for  a  venire  de  novo^  the  first  point  made 
by  the  appellants'  counsel  is,  that,  as  some  of  the  parties  to 
the  record  failed  to  reply  to  or  answer  the  appellees'  plead- 
ings, there  was,  as  to  them,  a  trial  without  an  issue  This 
omission  to  complete  the  issues  would  not  vitiate  or  avoid 
the  verdict,  nor  prejudice  the  rights  of  any  of  the  parties  in 
any  respect ;  for,  in  such  cases,  this  court  has  often  decided 
that  it  would  consider  the  record  as  if  an  answer  or  reply  in 
denial  had  been  filed.  Casad  v.  Holdridgey  50  Ind.  529 ; 
JPurdue  v.  Stevenson^  54  Ind.  161. 

The  form  of  the  verdict  was  as  follows :  **We,  the  jury, 
find  for  the  defendants  on  their  cross  complaint,  and  assess 
their  damages  at  the  sum  of  one  dollar,  and  in  favor  of  the 
defendants  on  the  plaintiffs'  complaint."  It  is  claimed  that 
this  verdict  is  vague  and  indefinite  and  does  not  find  on  all 
the  issues  in  the  case ;  and  that,  therefore,  the  motion  for  a 
venire  de  novo  ought  to  have  been  sustained.  It  seems  to 
ns,  however,  that  the  verdict  is  not  open  to  these  objections. 
It  was  a  general  verdict  for  the  appellees,  the  defendants 
below,  both  on  their  counter-claims  and  on  the  plaintiffs' 
complaint,  and  was,  we  think,  sufficiently  certain  and  spe- 
cific.  No  error  was  committed  by  the  court  in  overruling 
either  the  motion  for  a  venire  de  novo  or  the  motion  in  ar- 
rest of  judgment. 

We  come  now  to  the  consideration  of  the  questions  dis- 
cussed by  the  appellants'  counsel  and  arising  under  the 
alleged  error  of  the  circuit  court  in  overruling  the  motion  for 
a  new  trial.  These  questions  relate  chiefly  to  the  instruc- 
tions of  the  court  of  its  own  motion,  and  especially  to  the 
action  of  the  coart  in  giving  certain  instructions,  asked  by 
the  appellees,  to  the  jury  trying  the  cause.  In  regard  to  the 
instructions  given  by  the  court  of  its  own  motion,  we  are 
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of  the  opinion  that  they  state  the  law  correctly,  applicable 
to  the  case,  as  far  as  they  go.  Possibly,  they  were  not  so 
full,  clear  and  explicit  as  they  might  have  been ;  and  this 
we  understand  to  be  the  objection  urged  against  them  by 
the  appellants'  counsel.  This  objection,  however,  does  not 
constitute  an  available  error  for  the  reversal  of  the  judg- 
ment. Where  the  instructions  given  do  not  contain  any 
erroneous  statement  of  the  law,  and  are  objected  to  upon 
the  ground  that  they  do  not  fully  state  the  law  upon  all  the 
issues  in  the  cause ;  it  is  incumbent  on  the  objecting  party, 
if  he  desires  to  make  his  objections  available  in  this  court, 
to  ask  the  trial  court  for  additional  instructions  covering  the 
omitted  points.  If  the  party  fails,  in  such  a  case,  to  ask  the 
court  for  such  instructions,  he  can  not,  by  merely  excepting 
to  the  instructions  given,  get  such  an  error  into  the  record 
as  will  be  available  to  him  on  appeal,  in  this  court. 

The  first  instruction  given  by  the  court,  at  the  appellees' 
request,  was  as  follows :  ^'A  misrepresentation,  to  be  fraud- 
ulent, must  be  as  to  a  material  fact,  or  to  material  facts, 
must  be  false,  must  be  relied  on  by  the  one  to  whom  it  is 
made,  must  constitute  an  inducement  to  enter  into  a  trans- 
action, must  work  injury  or  result  directly  in  damages  to  the 
party  relying  thereon,  and  the  party  to  whom  it  is  made 
must  have  a  right  to  rely  thereon.  If  all  these  circumstances 
concur,  there  is  fraud,  and  the  party  thus  injured  is  entitled 
to  relief." 

It  seems  to  us  that  this  instruction  contains  a  fair  state- 
ment of  the  law  on  the  subject  thereof,  and  that  it  was  ap- 
plicable to  this  case,  as  the  same  was  presented  by  the 
pleadings  and  evidence.  We  do  not  understand  that  the 
appellants'  counsel  object  to  this  instruction  on  account  of 
anything  contained  therein  ;  but  they  insist,  that  it  was  de- 
fective, because  it  did  not  inform  the  jury  that  **before  the 
party  can  plead  fraud,  his  opponent  must  be  placed  in  statu 
quo.^^    This  objection  to  the  instruction  does  not  seem  to  us 
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to  be  well  taken.  Doubtless,  if  the  appellees  had  sought 
no  other  relief  in  this  case  than  the  rescission  of  the  note 
and  lease,  it  might  have  been  incumbent  on  them  to  show 
that  the  parties  could  be  placed  substantially  in  statu  quo, 
upon  such  rescission.  Harper  v.  Terry ^  70  Ind.  264.  But, 
without  regard  to  rescission,  the  appellees  had  the  right  to 
assert  their  claim  for  damages  ;  and  this  they  did  assert  in 
their  counter-claim  or  cross  complaint.  The  instruction 
quoted  certainly  contained  a  correct  statement  of  the  law, 
as  far  as  it  went ;  and  if  the  appellants  wished  the  jury  in- 
structed in  regard  to  the  question  of  in  statu  quo^  as  affecting 
the  right  of  rescission,  they  should  have  asked  the  court  for 
such  an  instruction. 

The  only  objection  made  by  the  appellants'  counsel  to  the 
third  instruction,  given  by  the  court  at  the  appellees'  re- 
quest, is  in  effect  that  it  was  erroneous,  because  it  did  not 
inform  the  jury  that  the  appellees  could  not  recover,  on  ac- 
count of  the  alleged  false  and  fraudulent  representations, 
unless  it  appeared  that  they  * 'could  not,  by  reasonable  dili- 
gence, have  discovered  their  falsity."  This  objection  can 
not  be  sustained.  The  appellees  had  the  right  to  rely  upon 
the  appellants'  representations,  and  were  under  no  obliga- 
tion to  inquire  into  their  truth  or  falsity. 

In  the  fourth  instruction  given  at  the  appellees'  request, 
the  facts  alleged  in  the  answer  and  counter-claim  were  stated 
hypothetically,  and  the  jury  were  told  that,  if  they  found 
such  facts  to  be  true,  they  should  find  for  the  appellees  to 
the  extent  of  the  damages  they  had  thereby  sustained. 
There  was  no  error,  we  think,  in  this  instruction. 

The  evidence  fairly  sustains  the  verdict,  and  the  motion 
for  a  new  trial  was  correctly  overruled. 

We  find  no  error  in  the  record  which  would  authorize  the 
reversal  of  the  judgment  below. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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McDonald  et  al.  v.  The  State,  ex  bel.  Scott,  Guar- 
dian. 

Bajxkrvvtcy, —Discharge  of  Sureties  on  Ouardian^s  Bond.-^In  an  action 
on  a  guardian *s  bond  for  a  defalcation  by  the  gaardian,  an  answer  by 
the  sureties,  alleging  their  release  from  liability  on  the  bond  by  a  dis- 
charge in  bankruptcy,  is  sufficient  on  demun-er,  their  liability  thereon 
not  being  of  a  fiduciary  character,  and  their  obligation  being  en- 
tirely different  from  that  of  the  guardian. 

From  the  Crawford  Circuit  Court. 

W.  i\r.  TraceweU^  If.  B.  Peckinpaugh  and  W.  T.  Ze- 
nor^  for  appellants. 

E.  M.  Tracewell  aud  8.  M.  Stockslager^  for  appellee. 

NiBLACK,  J. — ^On  the  26th  day  of  November,  1870,  Caleb 
Gregory  was  duly  appointed  guardian  of  the  persons  and 
estates  of  the  minor  heirs  of  William  L.  Patten,  deceased^ 
and  gave  bond  in  the  penal  sum  of  one  thousand  dollars, 
with  Sabre  J.  Cuzzort,  Malachi  Monk,  William  H.  Longest, 
Elias  McDonald,  Joseph  Longest  and  Hiram  B.  Gregory  as 
his  sureties.  Afterward  there  came  into  his  hands  as  such 
guardian  assets  amounting  to  the  sum  of  $736.46. 
,  On  the  9th  day  of  December,  1873,  being  required  so  to 
do  by  the  proper  court,  the  said  Caleb  Gregory,  with  his 
sm'eties,  executed  an  additional  bond,  as  such  guardian,  in 
the  penal  sum  of  five  hundred  dollars. 

On  the  11th  day  of  March,  1875,  Gregory  resigned  his 
trust  as  guardian,  and,  on  the  26th  day  of  December,  1877, 
John  M.  B.  Scott  was  appointed  as  his  successor  in  such 
guardianship.  After  his  appointment  as  guardian,  Scott, 
in  the  name  of  the  State  on  his  relation,  commenced  two 
suits  against  Gregory  and  his  sureties,  one  on  each  of  the 
bonds  executed  by  them  as  above  stated,  charging  in  both  . 
cases  that  Gregory  had  converted  the  assets  which  had  come 
into  his  hands  as  guardian,  to  his  own  use,  and  had  refused 
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to  account  for  the  same.  These  actions  were  afterward 
consolidated  and  tried  together  as  one  action. 

Elias  McDonald,  one  of  the  defendants,  answered  to  both 
actions,  admitting  the  execution  of  the  bonds  sued  on,  but 
averring  that,  after  the  execution  of  such  bonds,  and  after 
he  had  become  liable  thereon  as  the  surety  of  Gregory,  the 
principal,  as  charged,  he  duly  filed  his  petition  in  the  Dis- 
trict Court  of  the  United  States  for  the  district  of  Indiana,, 
praying  that  he  might  be  adjudged  a  bankrupt ;  that  his  pe* 
tition  was  accompanied  by  an  inventory  of  all  his  property,, 
rights,  credits  and  choses  in  action,  as  also  a  schedule  of 
all  his  debts  and  liabilities  of  every  description  whatever  ; 
that  the  liabilitiesjon  the  guardian's  bonds  then  in  suit  were 
embraced  in  said  schedule ;  that  such  liabilities  were  prov- 
able  under  the  law  then  in  force  regulating  the  settlement 
of  estates  in  bankruptcy  ;  that  such  proceedings  were  after- 
ward had  on  said  petition  in  said  District  Court  of  the  United 
States,  that  he  was,  on  the  21st  day  of  December,  1876,  fully 
and  finally  discharged  from  all  debts  and  liabilities  against 
him,  which  existed  at  the  time  of  the  filing  of  his  petition 
in  bankruptcy  ;  wherefore  he  claimed  that  such  discharge  m 
bankruptcy  was  a  bar  to  both  of  said  actions  as  against  him^ 

Joseph  Longest,  another  of  the  defendants,  answered,, 
setting  up  his  discharge  in  bankruptcy  in  substantially  the* 
same  form  as  that  used  by  McDonald,  as  above  set  forth. 
Demurrers  were  severally  sustained  to  both  of  these  an- 
swers. Issue  being  joined,  the  cause  was  tried  by  the  court,, 
the  result  being  a  finding  for  the  plaintiff,  and  the  assess- 
ment of  the  damages  at  the  sum  of  $604.73.  Judgment 
was  rendered  upon  the  finding  against  all  of  the  defendants* 

Only  McDonald  and  Longest  have  appealed,  and  they, 
among  other  things,  have  assigned  error  upon  the  decisions 
of  the  court  sustaining  the  demurrers  to  their  respective 
answers  setting  up  their  discharges  in  bankruptcy. 
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No  brief  has  been  filed  by  the  appellee.  We  have  conse- 
quently no  argument  against  the  sufficiency  of  the  answers, 
upon  which  questions  are  thus  raised  by  the  appellants. 
Counsel  for  the  appellants  inform  us  that  these  answers 
were  held  to  be  bad  upon  demurrer,  upon  the  ground  that 
the  liability  incurred  by  both  Gregory  and  his  sureties  was 
on  account  of  a  defalcation  by  Gregory  in  his  fiduciary  ca- 
pacity as  guardian,  and  that,  as  against  such  a  defalcation, 
neither  he  nor  his  sureties  could  be  discharged  by  proceed- 
ings in  bankruptcy.  It  is  true  that  the  liability  incurred  by 
Gregory  was  one  from  which  he  cduld  not  have  been  dis- 
charged under  the  bankrupt  act  (see  section  33  of  that  act), 
but  the  prohibition  against  his  discharge  did  not  extend  to 
his  sureties. 

Bump,  in  his  work  on  Bankruptcy,  at  page  731,  says: 
"The  liability  of  a  surety  on  a  guardian's  bond  is  not  a  fidu- 
ciary debt.  The  sureties  of  a  guardian  have  no  control  of 
his  conduct.  Their  obligation  is  entirely  different  from  his. 
They  undertake  to  pay  money  on  his  account,  while  he  in 
addition  engages  to  be  honest,  faithful,  and  careful.  It  is 
for  failure  in  this  latter  respect  that  the  law  refuses  to  re- 
lease him  from  his  debt."  The  distinction  thus  observed 
between  the  character  of  the  obligation  assumed  by  a  guar- 
dian, and  that  entered  into  by  the  sureties  on  his  bond,  is 
well  sustained  by  the  authorities,  and  by  what  we  regard  as 
a  fair  construction  of  the  bankrupt  act,  independently  of 
the  authorities  cited  by  the  author.  The  prohibition  against 
a  discharge  from  a  fiduciary  debt  is,  by  its  terms,  limited  to 
a  debt  created  by  the  defalcation  of  the  bankrupt  himself  in 
some  fiduciary  character.  See  section  33,  supra.  If,  there- 
fore, the  court  below  sustained  the  demurrers  to  the  an- 
swers under  consideration,  for  the  reason  stated  by  counsel 
for  the  appellants,  we  are  of  the  opinion  that  it  erred  in  its 
application  of  the  law  to  the  facts  contained  in  those  an- 
swers. Ap  examination  of  those  answers  has  suggested 
nothing  to  us  against  their  sufficiency  upon  demurrer. 
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As  to  the  appellants  McDonald  and  Longest  the  judg- 
ment is  reversed,  with  costs,  and  the  cause  remanded  for 
farther  proceedings  as  to  them. 


♦♦• 
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No.  7224.  77~^ 
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149      73 1 

N£0LIG£NCE. — City, — Sidewalk, — Pleading.  —  Complaint. — In  an  action  ^^^^ 
against  a  city  for  injui'ies  received  on  account  of  a  defective  sidewalk,  leo  275! 
the  allegation  in  the  complaint,  that,  in  passing  a  dangerous  place  near         77    M 

the  sidewalk,  the  plaintiff  '^accidentally,  and  without  fault  on  her  part,        ^ 

fell  over  the  steep  descent,^ ^  etc..  and  was  injured,  is  a  sufficient  allega- 
tion of  the  plaintiff^s  freedom  from  fault. 
SAKE.—Contributory  Negligence.— In  such  case  the  plaintiff  had  a  legal 
right  to  go  upon  the  sidewalk,  though  there  may  have  been  other  walks 
as  convenient  and  less  dangerous,  and  the  mere  exercise  of  that  right 
would  not  be  negligence  on  her  part. 
Same.— Owners Aip  of  Lots  Along  Sidewalks. — In  such  action  the  plaintiff 
can  not  be  required  to  state  in  the  complaint  the  ownership  of  the  lots 
along  which  the  accident  occurred. 
Same.'  Liability  of  City  for  Injuries  on  Account  of  Defective  Sidewalk. — 
Where  a  defective  and  unsafe  condition  of  a  street  or  sidewalk  in  a  city 
is  caused  by  the  act  or  omission  of  a  third  person,  and  the  city,  after 
due  notice  of  the  defect,  fails  to  have  it  remedied  within  a  reasonable 
time,  it  is  as  much  responsible  for  an  injury  caused  thereby  as  if  the 
defect  had  its  ori^n  in  the  acts  of  the  city  itself,  through  its  officers  in 
charge  of  the  streets,  or  otherwise. 
Same. — Knowledge.  —Instruction. — Upon  the  trial  of  such  action,  it  was 
not  error  to  refuse  to  instruct  the  jury,  that,  if  the  proof  showed  that  the 
plaintiff  had  knowledge,  at  the  time  she  entered  upon  the  place  of  dan> 
ger.  of  its  existence,  she  must  prove  that  she  used  more  than  ordinary 
care  and  prudence  in  passing  such  place,  before  she  can  recover. 
Same. — Contributory  Negligence. — Question  of  Fact. — Where,  asin  tliis  case, 
the  question  of  contributory  negligence  is  one  of  fact  to  be  deter- 
mined by  the  jury,  an  instruction  that  sought  to  take  from  the  jury  the 
decision  of  such  question  was  correctly  refused. 
Same. — Evidence. — Damages. — Husband  and  Wife. — In  an  action  by  a  hus- 
band and  wife,  against  a  city  to  recover  damages  for  injuries  sustained 
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by  the  wife,  in  consequence  of  the  defective  condition  of  one  of  the 
sidewallcs  of  the  city,  evidence  of  the  wife's  pain  and  suffering,  on  ac- 
count of  the  injuries  received,  is  competent  to  be  considered  in  assess- 
ing the  damages. 

Same. — PrcLctice, — Admission, — In  such  case  the  defendant,  by  pleading 
in  bar  instead  of  abatement,  admitted  the  capacity  in  which  the  plain- 
tiffs sued,  and  proof  that  they  were  husband  and  wife  was  unnecessary. 

Same.  —  Jury.  —  Interrogatories.  —  By  consenting  to  the  discharge  of 
the  jury  without  objection  to  answers  to  interrogatories  returned 
with  the  verdict,  the  defendant  accepts  them  as  sufficient. 

Supreme  Coubt.—  Witness.— PracUce.^A  different  ground  of  objection 
to  a  question  aslced  a  witness,  from  that  made  in  the  trial  court,  can 
not  be  urged  in  the  Supreme  Couit. 

From  the  Huntington  Circuit  Court. 

B.  F.  Ibach  and  B.  M.  Cobb^  for  appellant. 
J.  B.  Kennei'  and  J.  J.  DiUe^  for  appellees. 

WoBDEN,  J. — ^This  was  an  action  by  Mary  Ann  Breen  and 
her  husband,  to  recover  damages  for  an  injury  alleged  to 
have  been  sustained  by  the  female  plaintiff  in  consequence 
•of  the  defective  and  dangerous  condition  of  one  of  the  side- 
walks in  the  city.  Issue,  trial,  verdict  and  judgment  for 
the  plaintiffs. 

It  is  claimed  that  the  complaint  was  defective  on  demur- 
rer, in  not  showing  that  the  injured  plaintiff  was  herself  free 
from  fault.  The  allegation  in  this  respect  is,  that  the  in- 
jured plaintiff  <*was  walking  over  the  sidewalk  above  men- 
tioned ;  that  when,  in  passing  the  dangerous  fall  above 
mentioned,  she  accidentally,  and  without  fault  on  her  part, 
fell  over  the  steep  descent,  among  the  stones,  and  was  seri- 
ously injured,"  etc.  The  allegation  in  respect  to  the  injured 
plaintiff's  freedom  from  fault  seems  to  us  to  have  been  suf- 
ficient. The  counsel  for  the  appellant  say :  **The  words 
♦without  fault*  are  used,  but  in  such  a  connection  as  to  con- 
fine them  exclusively  to  the  time  and  place  of  falling.  She 
may  have  been  very  much  in  fault  before  she  fell — careless 
and  unconcerned  of  the  consequences,  in  going  to  that  point. 
She  alleges  no  reason  for  going  on  this  street ;  she  says  this 
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*was  the  only  walk  north  on  Jefferson  street,  thereby  saying 
that  there  were  other  safe  walks  north,  bat  not  on  this 
street."  The  plain  answer  to  this  seems  to  be  that  the  plain- 
tiff had  the  legal  right  to  go  upon  the  sidewalk  in  question, 
though  there  may  have  been  other  walks  as  convenient  and 
less  dangerous,  and  the  mere  exercise  of  that  right  could 
not,  of  itself,  involve  fault  or  negligence ;  and  if,  in  the  ex- 
ercise of  the  right,  she  was  guilty  of  no  fault,  none  can  be 
imputed  to  her.  The  objection  to  the  complaint  was  not 
well  taken. 

The  defective  sidewalk  and  place  where  the  injury  occur- 
red  are  described  in  the  complaint  as  being  ^*on  the  west 
side  of  Jefferson  street,  between  Matilda  street  and  Tipton 
street,"  within  the  corporate  limits  of  the  city.  The  de- 
fendant moved,  at  the  proper  time,  that  the  plaintiffs  be  re- 
quired to  make  their  complaint  more  certain  and  specific, 
^4d  this,  that  it  show  along  whose  lots  and  at  what,  point 
the  accident  alleged  occurred;"  but  the  motion  was  over- 
ruled and  exception  taken.  There  was  no  error  in  overrul- 
ing this  motion.  Conceding  that  it  might  have  been  proper 
to  require  the  complaint  to  be  made  more  certain  as  to  the 
locality  of  the  accident,  still  the  plaintiffs  could  not  be  re- 
quited to  take  upon  themselves  the  burden  of  showing  the 
ownership  of  the  lots  along  which  the  accident  occurred. 
The  motion  required  such  ownership  to  be  stated.  The 
plaintiffs  could  not  be  required  to  enquire  into  or  state  such 
ownership.  The  motion  was  an  entirety  and  was  properly 
overruled. 

« 

The  defendant  pleaded  the  general  denial,  and,  also,  an- 
other paragraph  containing  nothing  which. could  not  proba- 
bly have  been  given  in  evidence  under  the  general  denial. 
The  latter  paragraph  contained  the  following  allegations, 
which  the  court  struck  out  on  motion  of  the  plaintiffs,  viz. : 
''That,  on  the  side  where  she  fell  off,  owing  to  the  careless- 
ness and  negligence  of  the  owner  of  the  lot  bordering  on 
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said  sidewalk,  there  was  no  railiug  put  up  by  the  owner 
thereof,  but  the  owner  left  the  same  unprotected,  leaving  a 
perpendicular  descent  of  about  five  feet,  and  that  the  owner 
left  the  same  negligently  open  and  unprotected  by  proper 
barricades ;  that  the  sidewalk  where  the  plaintiff  was  in- 
jured, if  injured,  was  built  by  the  owners  of  the  lots  bor- 
dering thereon,  and  not  by  this  defendant,  and  was  left  un- 
barricaded  and  unprotected  on  the  west  side  as  alleged  in  the 
complaint,  without  the  consent  of  this  defendant." 

No  error  was  committed  by  the  striking  out.  The  side- 
walk  was  a  public  one,  and  notice  to  the  city  of  its  defective 
and  dangerous  condition  was  alleged  in  the  complaint.  In 
such  case  it  is  not  material,  for  the  purposes  of  the  question 
involved,  whether  the  sidewalk  was  constructed  by  the  city 
or  by  the  owner  of  adjoining  property.  In  either  case  it 
would  be  the  duty  of  the  city  to  keep  the  sidewalk  in  a  rea- 
sonably safe  condition  for  travel  in  the  usual  modes.  Where 
a  defective  and  unsafe  condition  of  a  street  or  sidewalk  in  a 
city  is  caused  by  the  act  or  omission  of  a  third  person,  and 
the  city,  after  due  notice  of  the  defect,  fails  to  have  it  rem- 
edied within  a  reasonable  time,  it  is  as  much  responsible  for 
an  injury  caused  thereby  as  if  the  defect  had  had  its  origin  in 
the  acts  of  the  city  itself,  through  its  officers  in  charge  of 
the  streets,  or  otherwise.  Higert  v.  The  City  of  Ghreen-- 
castle ^  43  Ind.  574  ;  Grove  v.  The  City  of  Fort  Wayne ^  45 
Ind.  429  ;  The  City  of  Fort  Wayne  v.  De  Witt,  47  Ind.  391 ; 
The  Town  of  Elkhart  v.  Bitter,  66  Ind.  136. 

A  question  is  made  as  to  the  sufficiency  of  the  evidence,  but, 
in  our  opinion,  there  was  evidence  sufficient  to  sustain  the 
verdict.  The  damages  assessed,  $300,  were  scarcely  com- 
pensatory, considering  the  extent  of  the  injury  as  shown  by 
the  evidence. 

The  appellant  claims  that  a  new  trial  should  have  been 
granted  because  the  plaintiffs  failed  to  prove  that  they  were 
husband  and  wife.   Such  proof  was  unnecessary.   By  plead- 
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ing  in  bar,  instead  of  abatement,  the  defendant  admitted  the 
capacity  in  which  the  plaintiffs  sued.  Hicket  v.  Stanley y  6 
Blackf.  169. 

In  addition  to  the  general  verdict,  the  jury  returned  an- 
swers to  interrogatories  propounded  by  the  defendant.  The 
defendant  moved  for  a  venire  de  novo,  on  the  ground  that 
the  answer  to  one  of  the  interrogatories  was  insufficient,  but 
the  motion  was  overruled.  There  was  no  error  in  this. 
Whether  a  venire  de  novo  would  be  the  proper  remedy,  had 
the  proper  steps  been  taken,  to  require  a  more  specific  an- 
swer, we  need  not  decide.  Upon  the  return  of  the  verdict, 
including  the  answers  to  interrogatories,  into  court,  the  de- 
fendant made  no  objection  to  the  answers  as  made,  but  suf- 
fered the  jury  to  be  discharged.  When  the  jury  returned 
the  answers,  the  defendant,  if  it  deemed  them,  or  any  of 
them,  insufficient,  should  have  asked  the  court  to  require 
the  jury  to  make  them  more  certain  or  specific.  By  con- 
senting to  the  discharge  of  the  jury,  without  objection  to 
the  answers,  the  defendant  accepted  them  as  sufficient,  and 
has  nothing,  in  that  respect,  of  which  it  can  complain,  ilfc- 
Elfresh  V.  Guard,  32  Ind.  408 ;  Vater  v.  Lewis,  36  Ind. 
288 ;  Bradley  v.  Bradley,  45  Ind.  67  ;  West  v.  Gavins,  74 
Ind.  265. 

The  defendant  asked  the  following  charge,  which  the 
court  refused,  viz. :  **If  the  proof  shows  that  the  plaintiff 
had  full  knowledge,  at  the  time  she  entered  upon  the  place 
of  danger,  as  alleged  in  her  complaint,  that  the  place  of  dan- 
ger existed,  she  must  prove  that  she  used  more  than  ordi- 
nary care  and  prudence  in  passing  along  the  said  place  of 
danger,  before  she  can  recover."  The  court  gave  the  charge 
in  a  modified  form,  but  we  do  not  understand  the  appellant 
as  claiming  that  the  charge  as  given  was  erroneous.  It  is 
claimed,  however,  that  the  charge  should  have  been  given  as 
asked.    It  is  doubtless  true,  that,  if  the  plaintiff  had  notice 

of  the  dangerous  character  of  the  sidewalk  where  she  was. 
Vol.  77.. 
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hurt,  before  and  at  the  time  she  entered  upon  it,  she  would 
have  been  required  to  exercise  more  care  in  passing  than  if 
she  had  had  no  notice  of  it.  Ordinary  care  anct  prudence 
are  relative  terms.  What  would  be  ordinary  care  under  one 
set  of  circumstances  might  be  negligence  under  another. 
What  would  be  ordinary  care  and  prudence  in  a  person  hav- 
ing no  notice  of  the  dangerous  place  in  the  sidewalk,  might 
be  negligence  in  one  having  such  notice. 

It  is  said  in  2  Thompson  on  Negligence,  p.  1203,  sec.  52, 
that  * 'Knowledge  of  a  defect  existing  in  the  highway  is  not, 
in  general,  conclusive  evidence  of  negligence  in  attempting 
to  pass  it.  One  injured  upon  a  street  he  knew  to  be  danger- 
ovis  need  not  show  that  he  exercised  extraordinary  care 
while  upon  such  street.  A  fortiori^  he  is  not  obliged  to 
keep  off  from  such  street  altogether.  One  may  proceed  if  it  is 
consistent  with  reasonable  care  to  do  so;  and  this  is  gen- 
erally a  question  for  the  jury,  depending  upon  the  nature  of 
the  obstruction  or  insufficiency  of  the  highway,  and  all  the 
surrounding  circumstances.  Of  course,  if  one  is  familiar 
with  such  defect,  it  is  his  duty  to  use  more  care  in  passing 
it  than  if  he  was  wholly  ignorant  of  its  condition." 

The  charge  asked  might  have  misled  the  jury,  who  might 
have  understood  from  it,  that,  if  the  plaintiff  had  notice  of 
the  defect  in  the  sidewalk,  she  would  be  bound,  in  order  to 
recover,  to  prove  that  she  exercised  more  than  what  would 
be  ordinary  care  and  prudence  under  the  circumstances  ^  in- 
cluding such  notice.  It  seems  to  us  that  the  charge  was 
properly  refused . 

The  appellant  claims  that  the  court  erred  in  refusing  to 
give  its  second,  third,  fourth  and  fifth  instructions  asked. 
These  instructions  are  noted  on  the  margin  of  the  record  as 
given ;  but,  if  refused,  they  were  correctly  refused  for  the 
reason,  if  for  no  other,  that  they  sought  to  take  from  the 
juiy  the  decision  of  the  question  of  fact  as  to  contributory 
negligence  on  the  part  of  the  plaintiff.    TUs,  under  the  cir- 
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cumstances,  was  a  question  of  fact  to  be  determined  by  the 
jury.  See  The  Ohio  and  Mississippi  R.  W.  Co.  v.  CoUarrij 
73Ind.  261. 

The  appellant  objects  to  the  several  instructions  given  by 
the  court.  The  first,  it  is  said,  ^^should  have  been  explained, 
as  it  left  the  jury  in  doubt,  not  saying  anything  of  the 
plaintiffs'  caae."  We  think  the  charge  was  correct  so  far 
as  it  went,  and  if  the  appellant  desired  any  explanation  it 
could  have  been  asked. 

It  is  objected  that  the  second,  third,  fifth  and  eighth 
were  not  applicable  to  the  case  made  by  the  evidence ;  but 
it  seems  to  us  that  there  was  evidence  to  which  the  charges 
were  applicable. 

The  substance  of  the  fourth  charge  was  that  the  plaintiff 
had  the  right  to  travel  the  sidewalk  where  she  was  hurt,  and 
that  negligence  would  not  be  imputed  to  her  for  doing  so, 
though  she  had  knowledge  of  the  dangerous  fall  in  the  side- 
walk. There  does  not  seem  to  us  to  be  any  error  in  this 
charge.  The  law  will  not  impute  negligence  to  a  party  for 
merely  doing  that  which  he  has  a  legal  right  to  do. 

Two  items  of  evidence  are  objected  to.  The  first  is  **the 
extent  of  the  plaintiff's  pain  and  suffering"  in  consequence  of 
the  injury.  This  was  competent  to  be  considered  in  assess- 
ing the  plaintiff's  damages.  If  the  action  had  been  by  the 
husband  alone  to  recover  damages  for  the  loss  of  his  wife's 
services,  if  such  action  could  be  maintained,  a  different  ques- 
tion would  have  been  presented. 

The  second  item  is  the  following :  Mrs.  Breen,  while  beins: 
examined  as  a  witness,  was  asked  by  her  counsel  the  follow- 
ing question:  «*Whdt  carelessness  were  you  guilty  of  in 
passing  along  the  place  of  danger?"  To  this  question  the 
defendant  objected  on  the  ground  that  it  was  < 'leading  and 
irrelevant."  The  objection  was  overruled,  and  the  witness 
answered,  **I  was  not  guilty  of  any  carelessness." 

The  objection  made  to  the  evidence  in  this  court  is,  ^^that 
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the  acts  should  have  been  given  and  the  jury  conclude 
whether  they  constituted  carelessness."  As  the  objection 
made  below  to  the  evidence  is  not  noticed  here  by  counsel, 
and  as  the  objection  urged  here  was  not  made  below,  we 
need  not  further  consider  the  question.  Bruker  v.  KeUeyy 
72  Ind.  51. 

We  have  thus  considered  the  grounds  upon  which  a  re- 
versal is  sought,  and  find  no  error  in  the  record. 
The  judgment  below  is  affirmed,  with  costs. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  November  term,  1881. 


♦  •♦ 
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SURETTSHIP.— CompZaine.— OroM  Comprint.— CitrfZ -Action.— JVew  TWoZ.— 
Change  of  Venue, — The  complaint  of  an  alleged  surety,  under  sections 
674  and  675  of  the  code,  is  not  a  cross  complaint.  The  proceeding  upon 
it  is  essentially  a  civil  action,  in  which,  separately  from  the  original 
case,  there  may  be  a  new  trial  or  change  of  venue. 

Same. — Separate  Trial, — Appeal, — Dismissal  of  Principal  Case, — JRes  Ad" 
judicata, — Costs, — ^A  separate  determination  of  the  issue  of  suretyship 
is  not  ai^ected  by  an  appeal  from  and  reversal  of  the  judgment  in,  and 
subsequent  dismissal  of,  the  principal  case.  The  successful  party  is 
entitled  to  the  full  benefit  of  the  adjudication  oh  the  question  of  sure^ 
tyship,  and  to  his  judgment  for  costs. 

From  the  Johnson  Circuit  Comii. 

T.  W.  Woollen  and  Z).  D.  Banta^  for  appellants. 
O.  M,  Overstreet  and  A.  B,  Hunter ^  for  appellee. 

Woods,  J. — The  appellee  brought  his  complaint  against 
the  appellants,  alleging  the  following  facts :  Washington 
township,  in  Brown  county,  sued  William  H.  Taggart,  the 
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treasurer  of  the  county,  and  the  appellants,  the  appellee 
and  others  as  sureties  on  the  official  bond  of  Taggart,  and 
recovered  judgment  against  them  in  the  Brown  Circuit  Court. 
Fending  the  action,  the  appellants  filed  their  complaint 
against  their  co-defendant,  Milton  Fleenor,*  the  appellee, 
alleging  that  they  were  sureties  of  Fleenor  on  said  bond, 
and  asking  judgment  accordingly. 

Issue  having  been  joined,  the  venue  of  the  action  be- 
tween the  defendants  was  changed  to  the  Johnson  Circuit 
Court,  where  a  trial  was  had,  resulting  in  a  finding  and  judg- 
ment against  Fleenor  upon  the  said  issue  of  suretyship. 
Afterward  the  judgment  rendered  in  the  principal  action,  in 
the  Brown  Circuit  Court,  in  favor  of  the  township,  was,  on 
appeal  to  the  Supreme  Court,  reversed ;  and,  on  the  cause 
being  remanded  to  the  court  below,  it  was  dismissed  by  the 
plaintiff.  Prayer,  that  the  finding  and  judgment  in  the  pro- 
ceeding between  the  defendants,  whereby  the  appellants  were 
declared  sureties  for  the  appellee,  be  declared  null  and  void. 

The  appellants  saved  an  exception  to  the  overruling  of 
their  demurrer  to  this  complaint,  and  refused  to  plead  fur- 
ther;  whereupon  the  couH  gave  judgment  as  prayed. 

The  counsel  for  the  appellee,  in  their  brief,  say:  **We 
agree  with  counsel  for  the  appellants,  that  the  Johnson  Cir- 
cuit Court,  which  tried  the  issue  of  suretyship  in  the  original 
action,  had  jurisdiction  to  try  and  determine  the  question, 
and  render  a  valid  judgment,  binding  the  parties  to  the  issue. 
"*  *  *  But  the  question  raised  by  the  demurrer,  and  now 
before  the  court,  is,  what  effect  had  the  reversal  of  the  judg- 
ment in  the  original  action  on  Taggart' s  bond,  and  the  sub- 
sequent dismissal  of  that  action  by  the  plaintiffs  therein,  on 
the  finding  and  judgment  on  the  issue  of  suretyship  ?' '  The 
counsel  insist  that  the  true  answer  to  this  inquiry  is,  that  the 
issue  of  suretyship  is  so  connected  with,  and  dependent 
upon,  the  main  action,  that  it  must  stand  or  fall  with  that 
action.    We  do  not  concur  in  this  proposition. 
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The  law  governing  the  subject  is  contained  in  674th  and 
675th  sections  of  the  civil  code  of  1852  (Civil  Code  of  1881^ 
sees.  738,  739),  which  read  as  follows: 

•'Sec.  674.  When  any  action  is  brought  against  two  or 
more  defendants  upon  a  coi|tract,  any  one  or  more  of  the 
defendants  being  surety  for  the  others,  the  surety  may, 
upon  a  written  complaint  to  the  court,  cause  the  question  of 
suretyship  to  be  tried  and  determined,  upon  the  issue  made 
by  the  parties,  at  the  trial  of  the  cause,  or  at  any  time  before 
or  after  the  trial,  or  at  a  subsequent  term;  but  such  pro- 
ceedings shall  not  affect  the  proceedings  of  the  plaintiff. 

**Sec.  675.  If  the  finding  upon  such  issue  be  in  favor  of  the 
surety,  the  court  shall  make  an  order  directing  the  sheriff 
to  levy  the  execution  first  upon  and  exhaust  the  property 
of  the  principal,  before  a  levy  shall  be  made  upon  the  prop- 
erty of  the  surety ;  and  the  clerk  shall  endorse  a  memoran- 
dum of  the  order  on  the  execution." 

The  first  of  these  sections  authorizes  a  judicial  determi- 
nation or  judgment  of  the  fact  involved  in  the  issue  of  sure- 
tyship ;  and,  if  the  issue  be  determined  in  favor  of  the  al- 
leged surety,  the  second  section  requires  the  court  to  make 
an  order  directing  the  sheriff  first  to  levy  upon  and  exhaust 
the  property  of  the  principal  debtor.  It  is  manifest  that,  if 
the  plaintiff  in  the  principal  case  fail  to  obtain  judgment^ 
or  dismiss  his  action,  an  order  of  the  court  for  the  control 
of  the  execution  in  favor  of  the  surety  would  be  nugatory 
and  inoperative.  It  by  no  means  follows,  however,  that  the 
judgment,  whereby  the  fact  of  suretyship  itself  has  been  de- 
termined between  the  parties  to  the  issue,  must  be  disturbed 
on  account  of  the  fate  of  the  main  case,  whatever  it  may  be. 
The  principal  purpose  and  benefit  of  the  procedure,  in  a  le- 
gal sense,  and  often  in  practical  results,  is  to  settle  the 
question  of  suretyship  only,  as  authorized  by  the  first  of  the 
sections  quoted.  The  order  concerning  the  levy  of  the  exe- 
cution may  be  useless  in  some  cases,  and  in  any  case  it  is 
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only  an  incident  consequent  on  the  determination  of  the 
issue,  if  found  in  favor  of  the  alleged  surety.     But,  if  it  be 
found  in  favor  of  the  other  party,  he  is  entitled  to  a  judg- 
ment on  the  finding,  which,  otherwise,  would  determine 
nothing.     And,  whether  found  and  adjudged  in  favor  of 
one  party  or  the  other,  we  perceive  no  reason  why,  when 
the  issue  has  been  once  fairly  tried  and  determined,  the 
judgment  should  not  stand,  irrespective  of  the  subsequent 
fate  or  disposition  of  the  original  or  principal  action.     By 
the  terms  of  the  law,  the  contest  between  the  defendants 
may  be  determined  "at  the  trial  of  the  cause,  or  at  any  time 
before  or  after  the  trial,  or  at  a  subsequent  term  ;  but  such 
proceedings  shall  not  affect  the  proceedings  of  the  plaintiff.'* 
So  that,  while  the  complaint  of  the  alleged  surety  thus  pro- 
vided for  is  filed  in  the  principal  action,  the  proceedings  and 
the  trial  to  be  had  upon  it  may  constitute  essentially  an  in- 
dependent and  separate  action  ;    and,  whether  conducted 
separately  or  tried  together,  the  issues  in  the  two  actions 
are  distinct,  the  judgments  rendered  are  in  no  way  depend- 
ent the  one  upon  the  other,  and  the  validity  or  force  of 
either  should  not,  therefore,  be  made  to  depend  on  the  other. 
In  the  absence  of  a  statutory  rule  to  the  contrary,  it  may 
be  conceded  that  a  cross  complaint  or  counter-claim  will  be 
taken  out  of  court  by  a  dismissal  of  the  original  bill.     But 
the  pleading  filed  by  a  surety  is  not  a  cross  complaint.    By 
the  law  which  authorizes  it,  it  is  called  a  complaint,  and  it 
does  not  perform  the  functions,  nor  partake  of  the  nature,  of 
a  cross  bill  except  in  respect  to  the  single  fact  that  it  is 
brought  by  a  defendant  to  the  original  complaint.    There  is, 
therefore,  as  it  seems  to  us,  no  legal,  logical  or  reasonable 
ground  for  holding  that  the  reversal  of  the  judgment  in  the 
original  action,  or  the  subsequent  dismissal  of  that  action^ 
had  any  effect  upon  the  judgment  rendered  upon  the  sepa- 
rate issue  between  the  defendants.    The  latter  judgment  did 
not  contain  any  order  directing  the  levy  of  the  execution 
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first  upon  the  property  of  the  principal  debtor.  If  there 
had  been  such  an  order,  it  would  have  become  inoperative 
upon  the  dismissal  of  the  main  case.  The  judgment  did  de- 
termine the  question  of  suretyship  between  the  parties,  and 
incidentally  it  was  adjudged  in  favor  of  the  appellants,  that 
they  recover  their  costs  expended  upon  the  tiial  of  the  issue. 
These  they  were  justly  entitled  to  recover ;  but  if  they  can 
not  retain  their  judgment  upon  the  issue  which  was  tried, 
then,  without  being  put  in  the  wrong,  and  with  a  record  free 
from  error,  they  lose  their  own  costs,  must  be  adjudged  to 
pay  the  costs  of  their  adversaries,  over  whom  they  had 
rightfully  prevailed,  and  submit  to  a  dismissal  of  their  com- 
plaint, which  in  itself  was  good,  and  was  filed  and  prosecu- 
ted according  to  the  ordinary  rules  of  practice,  and  in  the 
manner  prescribed  by  the  statute,  to  a  final  and  favorable 
judgment. 

Notwithstanding  the  concession  of  counsel  for  the  appel- 
lee concerning  the  jurisdiction  of  the  Johnson  Circuit  Court 
to  try  the  issue  of  suretyship,  under  the  circumstances 
shown  in  the  record,  the  suggestion  has  been  made,  that  the 
proceedings  between  co-defendants  to  try  that  issue  is  not  a 
civil  action,  but  a  special  statutory  proceeding,  and  hence 
that  there  can  not  be  a  change  of  venue  therein  except  in 
connection  with  the  principal  case,  and  therefore  the  said 
court  did  not  acquire  jurisdiction. 

The  statutory  action  upon  the  complaint  of  an  alleged 
surety  is  special,  as  already  stated,  only  in  the  fact  that  the 
complaint  must  be  filed  in  a  pending,  principal  case ;  but 
once  the  complaint  has  been  filed,  there  is  in  the  proceedings 
nothing  peculiar  or  specially  different  from  the  ordinary  civil 
action.  Summons  must  be  issued  and  served,  unless  waived, 
issues  may  be  formed,  and  a  jury  trial  had  in  all  respects  as 
in  the  ordinary  action  of  the  code.  A  new  trial  may  be 
granted,  and  an  appeal  may  be  taken.  Houston  v.  Brunerj 
39  Ind.  376  ;  Core  v.  Wilson,  40  Ind.  204. 
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The  case  of  Boys  v.  Simmons^  72  Ind.  593,  involved  an 
entirely  different  question  from  the  one  now  presented,  and 
is  not  authority  for  the  proposition,  that  once  the  surety  has 
filed  his  complaint  in  the  main  action,  as  required  by  the 
code,  the  proceedings  thereon  must  continue  in  and  be  de- 
termined in  the  same  court  which  renders  the  final  judg- 
ment in  the  principal  case.  There  may  certainly  be  a  change 
of  venue  in  the  principal  case,  and  if  it  should  occur  after 
the  question  of  suretyship  had  been  tried  and  determined  in 
the  court  where  the  action  had  been  commenced,  the  neces- 
sary consequence  would  be  a  judgment  in  one  court  in  the 
case  between  the  defendants  on  the  question  of  suretyship, 
and  a  judgment  in  another  court  upon  the  issues  in  the  prin- 
cipal case.  This  being  so,  there  seems  to  be  no  valid  reason 
why  the  same  result  may  not  come  from  a  change  of  venue 
in  the  case  on  the  complaint  of  the  alleged  surety.  There 
is,  to  say  the  least,  nothing  local  in  the  jurisdiction  over 
sucli  an  issue,  which  makes  it  necessary  that  the  trial  shall 
be  in  one  circuit  court  rather  than  another.  It  is  plain  under 
the  law,  that  under  some  circumstances  the  two  cases  may 
be  tried  in  different  courts.  It  is  not  therefore  a  question 
of  jurisdiction  over  the  subject-matter,  and  if,  as  in  this 
case  they  did,  the  parties  appear  and  voluntarily  submit  the 
issue  for  trial,  without  objection,  it  can  not  be  said  on  appeal 
that  the  jurisdiction  of  the  court  was  not  perfect. 

The  proceeding  supplementary  to  execution,  which,  by 

force  of  recent  decisions,  has  been  put  substantially  on  the 

basis  of  an  ordinary  civil  action  (see  McMahan  v.  Works ^ 

72  Ind.  19,  and  cases  cited),  can  not  well  be  said  to  be  less 

special  and  statutory,  or  more  like  the  ordinary  action,  than 

the  proceeding  between  co-defendants  to  try  the  question  of 

suretyship.     It  may  be  noted  that  our  decision  in  this  case 

has  i-eference  to  the  trial  of  the  issue  of  suretyship  between 

co-defendants,  and  it  is  not  to  be  inferred  from  anything 

said,  that  one  of  two  or  more  co-obligors  in  a  written  con- 
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tract  may  not,  independently  of  the  statutory  provision,  and 
without  waiting  for  an  action  upon  the  paper  by  the  holder, 
bring  a  suit  against  his  co-obligors  for  the  purpose  of  trying 
and  determining  the  question  of  suretyship. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs, 
and  the  cause  remanded,  with  instructions  to  sustain  the  de- 
murrer of  the  appellants  to  the  complaint. 


♦•» 
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Fisher  v.  The  State. 

Gbihinal  Law. — Murder.^Evidence.— In  a  criminal  prosecution  for 
murder,  where  the  deceased  was  slain  by  the  defendant  with  a  brick, 
it  is  not  error  to  aUow  the  State  to  prove  that  a  third  person,  immedi- 
ately before  the  homicide,  directed  the  defendant  to  take  a  brick  and 
search  for  the  deceased,  if  the  defendant's  conduct  tended  to  show  that 
he  acted  upon  the  suggestion. 

Samb. — Instmction. — Witness. — ^It  is  not  error  to  instruct  the  jury,  that 
they  may  consider  the  ^'integrity  or  dishonesty  of  witnesses''  in  de- 
termining their  credibility.  This  may  be  done  without  any  other  proof 
than  such  as  the  appearance,  deportment  and  testimony  of  the  witr 
nesses  themselves  furnish. 

BAXE,—Man8laugJUer.—Practice. — Case  DistinguisTied.^ln  such  action,  it 
was  not  error  to  instruct  the  jury  that  the  defendant  might  be  con-* 
victed  either  of  "murder  in  the  second  degree  or  of  voluntary  man- 
slaughter,'' where  it  does  not  appear  that  he  was  not  convicted  of  in- 
voluntary manslaughter.    Boss  v.  The  State^  18  Ind.  349,  distinguished. 

Same. — ^In  such  case,  the  instruction  was  correct  as  far  as  it  went,  and» 
if  the  defendant  desired  it  extended,  he  should  have  requested  it. 

From  the  Gibson  Circuit  Court. 

H.  M.  J.  Miller^  for  appellant. 

D.  P.  Baldwin^  Attorney  General ,  W.  H.  Trippet^  Pros- 
ecuting Attorney,  W.  W.  Thornton  and  M.  W.  Fidds, 
for  the  State. 
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Best,  C. — The  appellant  was  indicted  for  murder  in  the 
second  degree,  was  tried,  convicted  of  manslaughter,  and 
sentenced  to  imprisonment  in  the  State's  prison  for  fourteen 
years.  His  motion  for  a  new  trial  was  overruled,  and  this 
ruling  is  assigned  as  error.  The  reasons  embraced  in  the 
motion,  and  relied  upon  for  a  reversal  of  the  judgment,  are 
the  following,  viz. : 

1st.  The  court  erred  in  allowing  Moses  Witherspoon  to- 
testify  to  certain  ''words  spoken  by  Charles  Givens  to  the 
defendant,"  and  by  its  refusal  afterward  to  strike  them  out. 

2d.  By  giving,  of  its  own  motion,  the  fifth  and  seventh 
iostructions. 

These  causes  for  a  new  trial  will  be  considered  in  the 
order  of  their  statement.  To  apprehend  the  relevancy  of 
the  first,  a  condensed  statement  of  the  facts  is  necessary. 
It  appears  that  the  deceased  and  the  appellant,  who  were 
cousins,  had  had  some*  difficulty  during  the  afternoon  of 
March  14th,  1880,  at  Patoka,  Gibson  county,  Indiana,  where 
the  homicide  occurred,  and,  about  dusk  of  said  day,  the  de- 
ceased and  several  other  persons  were  standing  at  the  rear 
end  of  Lamb's  store,  in  said  town,  near  a  well  to  which  the 
people  were  accustomed  to  go,  through  an  alley,  for  water. 
At  this  time  appellant  and  one  Charles  Givens  were  in  front 
of  Fisher's  store,  about  seventy-five  yards  distant  from  de- 
ceased, talking,  and  appellant  said  to  Givens  that  deceased 
bad  cut  him  with  a  knife,  and  had  torn  his  shirt  collar ; 
whereupon  Givens  said  to  him, ^* take  this  brick  and  go  down 
street  and  see  if  you  can  find  him,  and  don't  be  bluffed  off 
by  him."  Immediately  both  started  in  the  direction  of  the 
deceased ;  went  together  as  far  as  Lamb's  store  ;  appellant 
then  passed  through  the  alley  to  the  rear  of  the  store,  and 
struck  the  deceased  with  a  brick  upon  the  head  with  such 
force  as  to  cause  his  death  within  a  day  or  two  thereafter. 
The  deceased  was  at  the  time  partially  intoxicated,  and  there 
is  some  conflict  in  the  testimony  as  to  whether  or  not  he 
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staggered  toward  appellant  when  the  latter  approached  him, 
and  whether  or  not  he  had  a  knife  in  his  hand  at  the  time. 

The  statement  of  Givens  was  offered  by  the  State,  with 
the  accompanying  circumstances,  to  show  the  purpose  of  the 
appellant  in  striking  the  fatal  blow. 

The  appellant  concedes  that  this  testimony  was  properly 
admitted,  if  the  evidence  had  shown  that  the  appellant  had 
'^accepted  the  brick,  assented  to  the  proposition,  or  had 
acted  upon  it." 

Jerould's  store  adjoined  Fisher's  store,  and  before  this 
testimony  was  admitted,  Allen  Wheeler  had  testified:  **I 
saw  Thomas  Fisher  and  Charles  Givens  standing  close  to 
Jerould's  store.     They  were  standing  there  as  I  came  along. 

♦  *  *  *  Thomas  had  a  whole  brick  in  his  hand ;  Thomas 
went  down  street  with  brick  in  his  hand.  *  *  *  *  It  is 
50,  60  or  75  yards  from  Jerould's  store  to  Lamb's  store. 

*  *  *  I  followed  Tom  Fisher  through  the  alley ;  he  had 
a  brick  in  his  hand.  ♦  *  *  Charles  Givens  went  around 
first  and  Tom  ran  by  me,  when  I  was  near  far  end  of  Stew- 
art's store ;  he  went  up  to  where  Bjrron  Fisher  was  and 
struck  him  with  the  brick." 

Jesse  Johnson  testified :  ''I  saw  Tom  (meaning  appellant) 
in  front  of  Fisher's  store  talking  with  some  one.  *  «  * 
I  next  saw  him  in  front  of  Lamb's  store ;  I  was  there  when 
he  came  down  ;  when  I  saw  him  he  had  a  brick  in  his  hand." 

Henry  Chambers  testified:  *'I  saw  Tom  (meaning  appel- 
lant) come  from  behind  Jerould's  store  in  front  of  Fisher's 
store,  and  was  talking ;  I  went  down  to  Lamb's  store,  about 
seventy-five  yards  from  where  I  first  saw  him  ;  I  stopped  at 
Lamb's  store  ;  I  saw  Tom  come  down  and  walk  across  the 
alley  to  me ;  he  had  something  that  looked  like  a  brick  in 
his  hand." 

Jesse  Alvis  testified :  "I  first  saw  Tom  Fisher  that  even- 
ing about  dusk.    •    ♦    *    •  Tom  went  up  to  Fisher's  store 
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and  picked  up  a  brick ;  Charley  Givens  was  with  him ;  he 
started  off  down  street  with  it." 

Bobert  Dixon  testified :  "I  was  in  front  of  Lamb's  store  ; 
*  *  *  I  saw  Tom  (meaning  appellant)  come  down  the 
street ;  he  had  a  brick  in  his  hand ;  he  said  Byron  Fisher 
had  drawn  a  knife  on  him.  •  *  *  He  went  back  in  the 
alley ;  he  came  out  in  a  few  minutes ;  he  said  he  had  hit 
him,  and  he  was  ready  to  go  the  penitentiary  for  it." 

This  testimony  tends  very  strongly  to  show  that  appellant 
acted  upon  Givens'  suggestion.  It  shows  that  he  either  ac- 
cepted a  brick  from  Givens,  or  picked  up  the  one  indicated 
by  him,  started  at  once  in  search  of  the  deceased,  found  him 
and  slew  him  with  a  brick.  In  all  this  there  must  have  been 
some  purpose.  Givens'  statement  clearly  indicated  it,  and 
we  think  that  appellant's  conduct  was  as  complete  an  adop- 
tion of  the  suggestion,  as  though  he  had  said  ''I  will."  By 
his  acts  the  direction  of  Givens  became  his  dechiration,  and 
was  simply  an  audible  expression  of  what  his  conduct  im- 
plied. Indeed,  the  inference  arising  from  his  acts  is  the 
same  as  the  one  implied  by  the  statement,  and  we  do  not 
think  the  statement  makes  it  stronger,  but  the  prompt  adop- 
tion of  it  is  such  as  to  make  it  appellant's  own,  and  there- 
fore the  court  did  not  err  in  admitting  proof  of  it  in  con- 
nection with  the  appellant's  acts  accompanying  it. 

Appellant  complains  of  a  portion  of  the  fifth  instruction. 
The  court,  after  saying  that  the  jury  must  determine  the 
weight  of  the  evidence,  said:     **You  had  the  opportunity 
to  look  into  the  face  of  the  witnesses,  and  to  observe  their 
countenance  and  demeanor  while  on  the  witness  stand.     It 
is  your  province  to  take  into  account  the  conduct  and  de- 
meanor of  the  witnesses  while  so  testifying.     Their  oppor- 
tunity to  know  the  matters  about  which  they  testify,  their 
intelligence,  their  memory,  their  integrity  or  dishonesty, 
their  indifference  or  bias  in  relation  to  the  case,  are  all  ele- 
ments to  be  considered  in  weighing  their  testimony." 


46  SUPREME  COURT  OF  INDIANA, 

Fisher  v.  The  State. 

The  objection  to  this  instruction  is,  that  the  court  told  the 
jury  that  the  •'integrity  or  dishonesty"  of  witnesses  might 
be  considered  in  determining  the  weight  of  their  testimony. 
The  appellant  says  that  no  proof  can  be  offered  of  a  wit- 
ness' dishonesty,  and  the'  jury  have  no  right  to  consider 
what  can  not  be  proved.  This  is  not  strictly  true.  No 
proof,  in  the  ordinary  acceptation  of  the  term,  can  be  made 
of  the  appearance,  demeanor,  intelligence,  memory  and  ca- 
pacity of  the  witnesses.  Yet  all  these  things  may  be  con- 
sidered by  the  jury,  in  weighing  their  testimony.  Many 
things  may  be  considered  by  the  jury  for  such  purpose, 
without  proof  of  contradictory  statements,  or  proof  that  the 
witnesa'  general  reputation  for  truth,  or  his  general  charac- 
ter for  morality,  is  bad.  If  a  witness  is  fair,  candid,  dis- 
interested and  apparently  sincere,  these  indicate  integrity; 
if,  on  the  other  hand,  he  is  unfair,  biased,  prejudiced,  and 
he  prevaricates  in  his  testimony,  these  indicate  dishonesty, 
4ind  all  may  be  considered  in  determining  his  credibility. 
In  McLees  v.  Felt^  11  Ind.  218,  it  was  said :  *'The  weight 
that  should  be  attached  to  the  testimony  of  a  witness,  de- 
pends upon  his  honesty  of  purpose,  his  capacity  to  under- 
stand the  subject-matter,  and  his  means  of  knowing  the  facts 
about  which  he  is  testifying,  as  well  as  his  disinterestedness 
and  freedom  from  bias  and  prejudice.  ♦  ♦  ♦  These 
are  matters  which  a  jury  may  well  take  into  consideration, 
and  ffive  to  the  testimony  of  a  witness  such  weight  and  cred- 
ibility  as  they  may  think  it  entitled  to  under  all  the  circum- 
stances, and  no  more.'.' 

These  matters  may  be  considered  by  the  jury  without 
proof,  other  than  such  as  the  appearance,  deportment  and 
testimony  of  the  witness  himself  furnish.  There  was  no 
error  in  giving  this  instruction. 

The  indictment  was  in  the  usual  form  for  murder  in  the 
second  degree.  In  the  seventh  instruction,  the  court  told 
the  jury  that  the  appellant  might  '^ either  be  convicted  of 
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murder  iu  the  second  degree,  or  of  voluntary  manslaughter," 
but  did  not  say  that  he  might  be  convicted  of  involuntary 
manslaughter,  and  this,  the  appellant  insists,  was  error.  In 
support  of  this  position  the  case  of  Hosa  v.  Tlie  State ^  18 
lad.  349,  is  cited.  In  that  case  the  court  erroneously  in- 
structed the  jury  that  fourteen  years'  imprisonment  was  the 
greatest  punishment  that  could  be  inflicted  for  manslaughter. 
The  jury  found  the  defendant  guilty  of  murder  in  the  second 
degree,  and  fixed  his  punishment  at  imprisonment  for  life. 
This  court  reversed  the  case,  holding  that  the  instruction 
probably  prejudiced  the  defendant,  saying  that  if  the  jury 
had  been  informed  that  twenty-one  years'  imprisonment  for 
manslaughter  could  be  assessed,  they  might  have  deemed 
that  punishment  suflScient ;  but,  as  they  were  informed  that 
fourteen  years  was  the  limit,  they  may  have  been  induced, 
because  they  deemed  the  punishment  insufficient,  to  find  the 
defendant  guilty  of  the  higher  crime,  and  thus  have  assessed 
a  greater  punishment  than  they  otherwise  would  have  done. 

The  questions  are  not  analogous.  The  punishment  for 
voluntary  and  involuntary  manslaughter  is  the  same,  and 
therefore  the  reason  that  operated  prejudicially  in  Hoas  v. 
The  Statej  supra^  could  not  in  this  case.  Nor  can  this  case 
be  made  analogous,  by  assuming  that  the  appellant,  under 
the  charge,  was  convicted  of  voluntary  manslaughter  and  a 
corresponding  punishment  assessed,  and  that,  if  the  jury 
had  been  informed  that  he  could  have  been  convicted  of 
involuntary  manslaughter,  he  would  probably  have  been  con- 
victed of  such  offence  and  a  lighter  punishment  assessed, 
for  the  reason  that  there  is  nothing  about  the  punishment 
assessed,  or  the  verdict  returned,  to  indicate  that  he  was 
not  convicted  of  and  punished  for  the  latter  offence. 

The  verdict  of  the  jury  was :  **We,  the  jury,  find  the  de- 
fendant guilty  of  manslaughter  as  charged  in  the  indictment, 
and  assess  his  punishment  that  he  be  imprisoned  in  the 
State's  prison  for  the  period  of  fourteen  years."  For  aught 
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that  appears  from  this  verdict,  the  appellant  was  convicted 
of  involuntary  manslaughter,  and  if  so  he  was  not  injured 
by  the  omission  of  the  court  to  instruct*  the  jury  that  he 
might  be  convicted  of  such  offence. 

Again,  the  instruction  as  given  was  correct;  and  if  the 
appellant  desired  such  an  instruction  as  he  insists  the  court 
should  have  given,  it  was  his  duty  to  request  it.  In  the  ab- 
sence of  such  request  and  a  refusal  by  the  court  to  instruct 
as  requested,  there  was  no  error  in  the  mere  omission  to 
thus  instruct.     Rollins  v.  The  State^  62  Ind.  46. 

There  is  no  error  in  the  record,  and  the  judgment  should 
be  a£Srmed. 

Per  Curiam. — It  is  therefore  considered,  upon  the  fore* 
going  opinion,  that  the  judgment  be,  and  it  is  in  all  things, 
hereby  affirmed,  at  appellant's  costs. 


♦•» 
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Mortgage. — Married  Wonian. — Partnership  Debts,— Surety. — Bight  to  have 
Partnership  Property  First  Exhausted. — Where  a  woman  and  her  kuB- 
band,  to  give  ^*a  secondary  security ^^  for  the  payment  of  notes  of  the 
partnership  of  which  he  was  a  member,  already  secured  by  a  mortgan^ 
of  partnership  real  estate,  executed  a  mortgage  on  her  separate  real 
estate,  they  became  sureties  foe  the  firm,  and  she  is  entitled  to  have  the 
property  mortgaged  by  the  firm  exhausted  before  her  real  estate  can  be 
subjected  to  the  payment  of  such  firm  debts. 

Sam^,— Mortgagees  not  Debarred  of  Foreclosure. —'M.OTtf^gees  not  provided 
for  in  a  decree  of  foreclosure''  are  not  by  it  debarred  from  afterward 
foreclosing  the  mortgage  to  make  the  debts  owing  to  them  and  secured 
thereby. 

Sahb. — Personal  Judgments  Ooer.—Personal  judgments  over  against  a 
married  woman  and  her  husband,  on  the  promise  contained  in  their 
mortgage  on  her'separate  real  estate  to  secure  debts  of  a  firm  of  which 
he  was  a  member,  were  erroneous. 

Same.— Such  promise  of  a  married  woman  is  not  binding  upon  her. 
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Sake.— Judgment, — Firm  Notes. — Parties, — Practice, — In  such  case,  it  is 
error  to  render  a  personal  judgment  over  against  the  husband  on  the 
promise  contained  in  the  mortgage,  he  being  a  surety,  or  on  notes  of  the 
firm,  over  his  plea  of  the  non-joinder  of  the  other  joint  makers  and  his 
showing  that  they  are  within  the  jurisdiction  of  the  court. 

From  the  Huntington  Circuit  Court. 

W,  H.  Trammely  for  appellants. 

L,  P.  MiUigan  and  A,  Moore,  for  appellees. 

Newcx)mb,  C. — The  pleadings  and  evidence  in  this  ease 
present  the  following  state  of  facts :  The  appellants  exe- 
cuted to  John  Roche  their  three  promissory  notes  for  $100 
each,  and  secured  them  by  a  mortgage  on  real  estate.  Sub- 
sequently the  firm  of  Moffitt,  McCurdy  &  Co.,  of  which  Pat- 
rick W.  Moffitt  was  a  member,  executed  their  notes  as  fol- 
lows :  To  John  Roche  for  $1,000  ;  to  William  Ewing,  $500 ; 
to  Ewing  &  Bro.,  $500 ;  to  Enos  Taylor,  $500 ;  to  Frederick 
Dick,  $500 ;  to  Patrick  O'Brien,  $500 ;  to  Abraham  Mish- 
ler,  $500 ;  to  John  Mishler,  $500,  and  to  Jacob  Weber  for 
$250.  These  partnership  notes  were  secured  by  a  mortgage 
on  partnership  real  estate  and  personal  property,  executed 
by  the  several  members  of  the  firm.  To  further  secure  said 
partnership  notes,  and  as  *'a  secondary  security,''  as  de- 
scribed therein,  the  appellants  executed  another  mortgage 
upan  certain  other  real  estate,  the  separate  property  of  Ann 
R.  Moffitt,  who  was  the  wife  of  Patrick  W.  Moffitt,  said 
separate  property  being  the  same  real  estate  so  previously 
mortgaged  to  John  Roche  to  secure  his  three  notes  above 
named.  The  notes  executed  by  Moffitt,  McCurdy  &  Co.  were 
all  of  the  same  date,  and  matured  at  the  same  time.  After 
their  maturity,  an  action  to  foreclose  said  partnership  mort- 
gage was  brought  by  John  Lawler,  the  assignee  of  one  of 
said  notes.  The  several  mortgagors  and  the  mortgagees,  ex- 
cept the'assignor  of  Lawler,  were  made  defendants.  A  por- 
tion of  the  defendant  mortgagees  filed  cross  complaints  set- 
ting up  their  rights  under  the  mortgage,  and  praying  a  fore- 
Vol.  77.. 
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closure  thereof  as  to  their  notes,  and  all  of  them  who  asked 
such  relief  obtained  judgment  of  foreclosure ;  but  the  mortr 
gagees,  Roche,  Mishler,  O'Brien  and  William  Ewing,  suf- 
fered a  default,  and  failed  to  assert  their  claims.  The  de- 
cree rendered  in  the  cause  was  silent  as  to  their  notes,  and 
no  rights  of  theirs  were  in  terms  concluded  by  the  decree, 
unless  a  provision  therein  that,  after  the  sale  of  the  premises 
and  the  expiration  of  the  time  allowed  by  law  for  a  redemp- 
tion, *'the  said  defendants  shall  be  forever  barred  of  all 
equity  of  redemption  in  the  said  mortgaged  premises,*'  had 
that  effect. 

In  the  present  case  the  complaint  of  Roche  consisted  of 
two  paragraphs,  the  first,  setting  up  the  mortgage  securing 
the  three  $100  notes,  the  second  declaring  on  the  mortgage 
of  the  appellants  given  to  secure  the  notes  of  Moffitt,  Mc- 
Curdy  &  Co. ;  and  in  his  complaint  he  alleged  that  the 
appellees  John  Mishler,  Patrick  O'Brien  and  William  Ewing 
claimed  some  interest  in  the  mortgaged  premises,  and  they 
were  made  defendants  to  answer  as  to  such  interest. 

Mishler,  O'Brien  and  Ewing  appeared  and  filed  separate 
cross  complaints,  alleging  the  non-payment  of  the  notes  so 
executed  to  them  by  Moffitt,  McCurdy  &  Co.  and  praying  a 
foreclosure. 

The  only  answer  filed  to  the  complaint  of  Roche  was  a 
general  denial.  To  the  several  cross  complaints  the  appel- 
lants filed  a  general  denial,  and  two  special  answers.  A 
demurrer  to  the  second  paragraph  was  sustained,  to  which 
the  appellants  excepted. 

This  paragraph  set  forth  the  facts  as  above  stated  relative 
to  the  purpose  for  which  the  separate  mortgage  of  the  appel- 
lants was  executed  ;  the  execution  of  the  partnership  mort- 
gage and  its  foreclosure  by  a  portion  of  the  mortgagees  ;  the 
neglect  of  Mishler,  O'Brien  and  Ewing  to  assert  their  claims 
in  that  action ;  the  sale  of  the  property  pursuant  to  said 
foreclosure ;  and  further  that  the  property  so  foreclosed  and 
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«old  was  worth  three  times  the  amount  of  all  the  incam- 
brances  against  it,  and  that  the  real  estate  sought  to  be  sub- 
jected to  foreclosure  and  sale  by  said  cross  complaints  of 
Mishler,  O'Brien  and  Ewing,  was  the  separate  property  of 
said  Ann  R.,  the  wife  of  Patrick  W.  Moffitt. 

In  the  decree  rendered  in  the  case  under  review,  no  notice 
was  taken  of  the  claim  of  Roche  under  the  second  paragraph 
of  his  complaint,  but  he  received  judgment  on  the  notes 
mentioned  in  his  first  paragraph,  and  a  foreclosure  of  the 
mortgage  securing  the  same,  which  was  adjudged  to  be  the 
first  and  superior  lien  on  said  real  estate.  Subject  to  said 
lien  the  cross  complainants,  Mishler,  O'Brien  and  Ewing, 
obtained  a  foreclosure  and  order  of  sale  to  satisfy  the  notes 
executed  to  them  by  Moffitt,  McCurdy  &  Co. 

The  contention  of  the  appellants  is,  that  Ann  R.  Moffitt, 
by  the  execution  of  her  mortgage,  became  surety  for  Moffitt, 
McCurdy  &  Co. ;  that,  as  such  surety,  she  is  entitled  to  have 
the  property  mortgaged  by  said  firm  exhausted  before  her 
real  estate  can  be  subjected  to  the  payment  of  said  debts, 
aud  that  the  cross  complainants  must  first  proceed  against 
the  property  mortgaged  to  them  by  Moffitt,  McCurdy  &  Co., 
or,  if  they  are  debarred  of  a  remedy  against  said  property 
by  reason  of  the  foreclosure  by  a  part  of  the  mortgagees, 
they  must  bear  the  loss  occasioned  by  their  negligence  in 
failing  to  assert  their  rights  under  said  mortgage  in  said 
foreclosure  proceedings. 

On  the  first  of  these  propositions  the  law  is  clearly  with 
the  appellants.  Loomer  v.  Wheeltoright,  3  Sandf .  Ch.  135  ; 
Wilcox  v.  Todd,  64  Mo.  388  ;  Johns  v.  Reardon,  11  Md.  465  ; 
Knight  v.  Whitehead,  26  Miss.  245  ;  Wright  v.  Austin,  56 
Barb.  13;  Neimceivicz  v.  Gahn,  3  Paige,  614;  Oahn  v. 
Neimcevricz* s  JSx'rs,  11  Wendell,  312  ;  Sheidle  v.  Weishlee^ 
16  Pa.  St.  134 ;  Vai'tie  v.  Underwood,  18  Barb.  561 ;  Jones 
Mortgages,  sees.  114,  1706. 

The  second  proposition  need  not  be  considered,  as  it  was 
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held  by  this  court  at  the  present  term,  in  another  case,. 
Moffitt  V.  Rochey  76  Inil.  75,  that  the  foreclosure,  by  Law- 
ler  and  others,  of  the  Moffitt,  McCurdy  &  Co.  mortgage,, 
did  not  debar  the  mortgagees  who  were  not  provided  for  in 
that  decree  from  afterward  foreclosing  said  mortgage  ta 
make  the  debts  owing  to  them,  and  which  were  secured 
thereby. 

In  addition  to  the  matters  heretofore  stated  to  have  been 
pleaded  in  the  second  paragraph  of  the  answer  of  the  appel- 
lants, it  was  alleged  therein  that  McCurdy  and  Gatshall,  the 
other  members  of  the  firm  of  Moffitt,  McCurdy  &  Co.,  were 
necessary  parties  defendants  to  said  cross  complaints,  and 
that  they  were  residents  of  Allen  county,  Indiana.  This- 
paragraph  was  verified  by  the  affidavit  of  Patrick  W.  Moffitt. 

The  court  rendered  personal  judgment  against  both  the 
appellants  for  the  amount  due  on  the  several  notes  held  by 
the  cross  complainants,  as  well  as  a  judgment  of  foreclosure. 
It  was  error  to  render  a  personal  judgment  against  Ann  R^ 
Moffitt.  She  was  not  a  party  to  the  notes  of  Moffitt^ 
McCurdy  &  Co.,  and,  of  course,  not  liable  thereon.  The 
mortgage  of  herself  and  husband  contained  the  usual  prom- 
ise found  in  such  instruments,  to  pay  the  debt  thereby  se- 
cured,  but  her  answer  stated,  and  it  also  appeared  on  the 
face  of  the  mortgage,  that  when  she  executed  it  she  was  a 
married  woman.  Such  promise  was  not,  therefore,  binding: 
upon  her. 

It  was  also  erroneous  to  render  a  personal  judgment  over 
against  Patrick  W.  Moffitt.  The  cross  plaintiffs  were  not 
entitled  to  such  judgment  on  the  promise  contained  in  the 
mortgage,  for,  as  to  that,  he  occupied  the  relation  of  a 
surety  for  the  firm  of  Moffitt,  McCurdy  &  Co.,  and  the 
mortgage  itself  purpoited  to  be  a  secondary  security  for  the 
debts  of  said  firm.  Nor  was  he  liable  to  a  separate  judg- 
ment on  the  notes  of  Moffitt,  McCurdy  &  Co.,  after  pleading 


NOVEMBER  TERM,  1881.  53 

Dobson  et  al.  v.  Marlde. 

in  abatement  the  non-joinder  of  the  other  joint  makers,  and 
showing  that  they  were  within  the  jurisdiction  of  the  court. 

For  the  errors  of  the  circuit  court  in  sustaining  the  de- 
TOurrer  to  the  second  paragi*aph  of  the  answer  of  the  appel- 
lants, and  in  overruling  their  motion  for  a  new  trial,  the 
jadgment  in  favor  of  the  appellees  John  Mishler,  Patrick 
O'Brien  and  William  Ewing,  ought  to  be  reversed,  but  the 
judgment  in  favor  of  the  appellee  John  Roche  should  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgments  below  in  favor  of  the  appel- 
lees John  Mishler,  Patrick  O'Brien  and  William  Ewing,  be, 
And  they  are  hereby  in  all  things  reversed,  at  the  costs  of 
:said  appellees  ;  and  that  the  said  judgment  in  favor  of  the 
appellee  John  Roche,  against  said  appellants,  be,  and  the 
same  is  hereby,  affirmed ;  and  this  cause  is  remanded  to  the 
Huntington  Circuit  Court,  with  instructions  to  grant  the 
appellants  a  new  trial  in  the  cross  actions  of  said  Mishler, 
O'Brien  and  Ewing,  and  to  overrule  the  demurrer  to  the 
second  paragraph  of  the  answer  of  the  appellants  to  said 
-cross  complaints,  and  for  further  proceedings  in  accordance 
with  said  opinion. 


No.  8211. 

DoBSON  ET  AL.  V.  MaRKLE. 

Tkrdict.— F«nire  de  Novo. — Default, — Evidence. — In  an  action  on  a  note 
and  to  foreclose  a  mortgage,  the  defendants,  the  mortgagors,  made  de- 
fault; other  parties,  admitted  as  defendants,  filed  a  cross  complaint, 
aYening  that  they  were  judgment  creditors  of  the  mortgagor,  and  tliat 
the  mortgage  was  fraudulent  and  void  as  to  creditors.  The  jury  re- 
turned a  verdict:  ^^We,  the  jury,  find  for  the  plaintiff  against  all  the 
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defendants,  and  we  assess  his  damages  at  two  thousand  and  seventy-eight 
dollars  and  thirteen  cents,  and  one  hundred  and  sixty-five  dollars  and 
fifty  cents  attorney's  fees." 

JSeld^  that  this  verdict  was  sufiiciently  certain  to  authorize  the  proper 
judgment,  and  that  a  motion  for  a  venire  de  novo  was  properly  overruled. 

Heldy  also,  that  the  filing  of  the  cross  complaint  made  no  difference  in 
the  Issues  between  the  plaintiff  and  the  mortgagors,  and  they  having 
made  default,  and  the  note  and  mortgage  having  been  given  in  evi- 
dence, the  plaintiff  was  entitled  to  judgment  against  the  mortgagors, 
regardless  of  the  question  as  to  whether  the  mortgage  was  fraudulent 
and  void  as  against  creditors. 

From  the  Madison  Circuit  Court. 

M.  S.  Robinson  and  J.  W,  Lovetty  for  appellants. 
H.  D.  Thompson^  for  appellee. 

Franklin,  C. — ^This  was  a  suit  brought  by  appellee  against 
Julia  A.  Markle  and  Henry  H.  Markle,  on  a  promissory  note 
and  to  foreclose  a  morto^asre.  The  defendants  were  defaulted. 
Appellants  Laban  Dobson  and  John  D.  Markle,  upon  their 
petition,  were  permitted  to  become  defendants  to  the  action, 
and  defend  against  the  foreclosure  of  the  mortgage.  They 
then  answered,  that  the  moilgage  was  without  considera- 
tion ;  that  it  was  fraudulent  and  void ;  iind  filed  a  cross- 
complaint,  alleging  that  the  mortgage  was  fraudulent  as- 
against  creditors ;  that  they  were  judgment  creditors,  and 
prayed  to  have  the  mortgage  cancelled,  and  declared  fraud- 
ulent and  void.  Issues  were  formed  by  denials ;  trial  by  jury ; 
verdict  for  plaintiff ;  motion  for  a  venire  de  novOy  and  a. 
motion  for  a  new  trial,  were  both  overruled  and  exceptions 
reserved. 

The  errors  assigned  in  this  court  are :  1st.  The  complaint 
does  not  state  facts  sufficient ;  2d.  Overruling  motion  for  a 
venire  de  novo;  3d.  Overruling  motion  for  a  new  trial. 

The  complaint  is  in  the  statutoiy  form,  and  would  have 
been  good  on  demurrer.  It  is  sufficient  under  the  objection,, 
now  for  the  first  time  raised,  that  it  does  not  state  facts  suf* 
ficient  to  constitute  a  cause  of  action. 


^ 
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The  motion  for  a  venire  de  novo  was  made  upon  the  fol- 
lowing verdict :  **We,  the  jury,  find  for  the  plaintiff  against 
aU  the  defendants,  and  we  assess  his  damages  at  two  thou- 
sand and  seventy-eight  dollars  and  thirteen  cents,  and  one 
hundred  and  sixty-five  dollars  and  fifty  cents  attorney's 
fees."  It  is  insisted  that  this  verdict  is  uncertain  and  am- 
biguous, and  that  a  judgment  could  not  be  rightfully  ren- 
dered upon  it.  We  think  that  a  general  verdict  for  the 
plaintiff  covered  all  the  issues  that  appellants  were  inter- 
ested in,  and  was  sufSciently  certain  to  authorize  the  proper 
judgment.  There  was  no  error  in  overruling  the  motion  for 
a  venire  de  novo. 

In  the  motion  for  a  new  trial,  the  first  four  reasons  as- 
signed are,  substantially,  that  the  verdict  was  not  supported 
by  the  evidence,  and  was  contrary  to  law. 

The  fifth  and  sixth  reasons  were  based  upon  instructions 
to  the  jury.  The  seventh  reason  was  for  overruling  the 
motion  for  a  venire  de  novo. 

This  last  reason  is  a  proper  subject  for  the  assignment,  in 
this  court,  of  errors,  but  not  a  reason,  before  the  court  be- 
low, for  a  new  trial. 

We  have  examined  the  testimony  and  find  it  very  conflict- 
ing ;  there  was  ample  testimony  on  either  side,  if  believed 
by  the  jury,  to  strongly  tend  to  support  a  verdict  either  way, 
and,  under  these  circumstances,  this  court  will  not  under- 
take to  weigh  the  testimony  and  interfere  with  the  verdict 
of  the  jury. 

The  first  and  second  instructions  given  by  the  court  to 
the  jury  are  the  only  ones  complained  of.  The  first  reads 
as  follows :  *'This  is  an  action  brought  by  Robert  R.  Mar- 
tde  for  the  purpose  of  procuring  a  judgment  on  a  certain 
promissory  note,  set  out  in  the  complaint,  and  to  foreclose 
a  mortgage  on  certain  lands  described  in  the  complaint^ 
which  mortgage  was  given  to  secure  the  payment  of  said 
promissory  note ;  and,  on  this  complaint,  the  defendants 
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Julia  A.  Markle  and  Henry  H.  Markle  defaulted;  and, 
therefore,  the  note  and  mortgage  having  been  given  in  evi- 
dence, you  have  nothing  to  do  in  this  case  between  the  said 
Robert  R.  Markle  and  the  said  Julia  A.  Markle  and  Henry 
H.  Markle,  except  to  ascertain  the  amount  upon  said  note, 
including  principal  and  interest  and  attorneys'  fees,  and 
make  the  same  your  finding  for  said  plaintiff  and  against 
said  defendants ;  and  the  fact  that  you  may  find  against 
said  plaintiff  and  both  of  said  defendants,  on  the  cross  com- 
plaint and  answer  of  Laban  Dobson  and  John  D.  Markle, 
will  make  no  difference  on  the  issue  between  said  Robert  R. 
Markle,  Julia  A.  Markle  and  Henry  H.  Markle,  because  the 
fact  that  said  note  and  mortgage  may  be  fraudulent  and 
void  as  to  the  creditors  of  Henry  H.  Markle,  it  would  still 
be  binding  between  the  parties  to  such  supposed  fraud." 

,  We  think  this  instruction  states  the  law  correctly  upon 
the  rights  of  these  parties,  under  the  default  of  these  two 
defendants.  This  is  a  question  in  which  appellants  have  no 
interest  whatever,  their  rights  are  not  in  the  least  thereby 
affected,  and  of  which  they  have  no  right  to  complain ;  in 
this  instruction  the  jury  are  told  how  appellants'  rights  may 
be  fully  protected,  notwithstanding  such  finding  in  relation 
to  the  other  parties. 

The  second  instruction  reads  as  follows :  **But  while,  un- 
der the  issues  and  the  evidence,  you  will  find  for  Robert  R. 
Markle  and  against  Julia  A.  Markle  and  Henry  H.  Markle, 
as  above  suggested ;  between  the  said  Laban  Dobson  and 
John  D.  Markle,  as  plaintiffs  to  the  cross  complaint,  and 
said  Robert  R.  Markle,  Julia  A.  and  Henry  H.  Markle  as 
defendants,  a  very  different  question  is  presented,  and  if, 
from  all  the  facts  and  circumstances  in  evidence  before  you, 
you  believe  that  the  note  and  mortgage  in  suit  were  execut- 
ed for  the  purpose  of  hindering  or  delaying  the  creditors  of 
Henry'H.  Markl^  in  the  collection  of  their  debts,  and  you 
further  believe  that  Henry  H.  Markle  was  at  the  time  of  the 


NOVEMBER  TERM,  1881.  57 


Dobson  et  al.  v.  Markle. 


execution  of  said  note  and  mortgage  indebted  to  said  Laban 
Dobson  and  John  D.  Markle,  and  you  further  believe  from 
the  evidence,  that  said  Henry  H.  Markle  was  at  the  time  of 
the  execution  of  said  note  and  mortgage  insolvent,  not  hav- 
ing any  other  means  wherewith  to  pay  the  said  supposed 
debts  due  from  him  to  said  Laban  Dobson  and  John  D. 
Markle,  then  such  note  and  mortgage  would  be  fraudulent 
and  void  as  to  said  Laban  Dobson  and  John  D.  Markle. 
But,  before  the  lands  in  controversy  can  be  made  subject  to 
said  debts  of  the  said  Laban  Dobson  and  John  D.  Markle, 
you  will  go  one  step  further  in  your  inquiries  and  determine 
from  the  evidence  whether  the  laud  in  controversy  was  con- 
veyed in  good  faith  by  David  Kinsey  and  wife  to  the  said 
Henry  H.  Markle,  and  if  so  the  title  still  remains  in  the 
said  Henry  H.  Markle,  unless  it  has  been  conveyed  away  by 
the  said  Henry  H.  Markle  to  Julia  A.  Markle  by  proper 
deed  or  deeds  of  conveyance  ;  but  will  say  to  you.  that  the 
alteration  of  said  deed,  by  striking  out  the  name  of  Henry 
H.  Markle  and  insertinor  the  name  of  Julia  A.  Markle,  with- 
out  the  consent  of  si^id  Einsey  and  wife,  would  not  be  a 
proper  deed  of  conveyance,  and  therefore  would  leave  the 
title  still  in  the  said  Henry  H.  Markle.  But  whether  such 
deed  was  so  altered  or  not,  is  a  question  of  fact  for  you  to 
determine  from  the  evidence  ;  and  on  that  question  of  fact, 
as  also  on  all  questions  of  fraud  in  this  case,  you  will  under- 
stand that  the  burthen  of  proof  is  on  the  plaintiffs  in  the 
cross  complaint,  to  wit,  on  Laban  Dobson  and  John  D.  Mar- 
kle. And  I  will  say,  that  if  you  find  from  the  weight  of  the 
evidence,  that  the  above  named  allegations  of  the  cross  com- 
plaint are  true,  your  finding  should  be  for  the  defendants 
Laban  Dobson  and  John  D.  Markle  against  all  the  other 
parties  to  this  suit.  And,  if  you  do  not  so  find  the  facts  in 
this  case,  your  finding  should  be  against  the  said  Laban 
Dobson  and  John  D.  Markle  on  their  cross  complaint." 
We  think  this  instruction  was  applicable  to  the  issues  in 
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the  case  9  and  the  facts  proven  on  the  trial ;  and  that  it 
stated  the  law  as  favorably  to  appellants  as  they  had  a  right 
to  ask.  We  do  not  think  that  either  of  these  instructions 
stated  the  law  too  strong  against  the  appellants,  or  that 
either  had  a  tendency  to  mislead  the  jury.  The  court  did 
not  err  in  its  instructions.  We  have  been  cited  to  no  au- 
thorities upon  these  instructions,  and  have  not  sought  after 
any.  There  is  no  error  in  this  record,  and  the  judgment 
ought  to  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby, 
in  all  things  affirmed,  at  appellants'  costs. 


♦•» 


No.  8593. 
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Practice. — Instructioru. — Copying  instmctions  into  a  motion  for  a  new 
trial  does  not  make  them  a  part  of  the  record. 

Replevin.— ^aud.—Where  goods  are  hought  hy  fraud  and  false  preten- 
ces and  are  afterwards  sold  on  execution  against  the  huyer,  to  a  honajlde 
purchaser,  the  original  vendor  of  the  goods  can  not  maintain  replevin 
therefor  against  such  purchaser. 

From  the  Marion  Superior  Court. 

J.  W.  Gordon,  B.  N'.  Lamb  and  JS.  M.  Shepard,  for  ap- 
pellants. 

i\r.  B.  Taylor,  F.  Band  and  E.  Taylor,  for  appellees. 

BiCKNELL,  C.  C. — ^This  was  an  action  of  replevin  by  the 
appellants  against  the  appellees.  George  Hazzard,  one  of 
the  appellees,  bought  the  goods  in  controversy  from  the  ap- 
pellants  upon  credit,  by  fraud  and  false  pretences.  Before 
the  credit  expired,  he  gave  the  appellants  for  the  debt  the 
following  note : 
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«*$1383.23.  New  York,  August  10th,  1878. 

"Twenty  days  after  date  we  promise  to  pay  to  the  order 
of  H.  B.  Claflin  &  Co.,  value  received,  thirteen  hundred 
and  eighty-three  iV^  dollars,  at  Third  National  Bank  in  New 
York.  [Signed]     George  W.  Hazzard  &  Co., 

"Due  Sept.  2,  '78.  Auburn,  Ind." 

Hazzard  was  insolvent,  and  went  into  bankruptcy,  August 
25th,  1878. 

The  goods  were  sent  to  Auburn,  Indiana,  where  Hazzard 
had  a  store.  Upon  their  arrival  there,  Hazzard  sent  them 
to  Indianapolis,  to  the  store  of  Robert  S.  Foster  &  Co.,  and 
there  offered  to  sell  them,  at  private  sale,  to  Cottman,  one 
of  the  appellees.  The  Citizens  National  Bank  of  Indiana- 
polis had  a  judgment  against  Hazzard,  and  an  execution  on 
that  judgment  was  levied  on  the  goods  on  the  12th  of  August, 
1878,  and  on  the  26th  of  the  same  mouth  the  goods  were 
sold  under  said  execution  to  the  appellee  John  A.  Cottman,. 
who  bought  them  for  Fletcher  &  Churchman. 

The  appellants  discovered  Hazzard's  fraud  on'  the  15th  of 
August,  1878,  and  on  the  28th  of  August,  1878,  they  re- 
plevied the  goods ;  and,  the  appellees  having  filed  a  bond 
pursuant  to  the  statute,  the  sheriff  delivered  the  goods  to> 
ihem,  on  the  same  day  last  mentioned. 

The  complaint  in  replevin  was  in  the  common  form ;  the 
defendants,  except  Hazzard  who  was  not  found,  answered  bjr 
general  denials. 

The  issues  were  tried  by  a  jury  at  the  special  term ;  on 
the  trial,  the  appellants  brought  into  court  and  surrendered 
the  note  given  them  by  Hazzard,  nothing  having  been  paid 
upon  it.  The  jury  returned  a  verdict  for  the  appellees.  The 
appellants  moved  for  a  new  trial,  for  the  following  reasons : 

1.  Error  of  law  upon  the  trial,  in  refusing  to  permit  the 
appellants  to  read  a  notice  served  by  them  upon  the  appellee- 
Cottman,  that  they  had  rescinded  the  sale  to  Hazzard,  and 
that  they  claimed  the  goods. 
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2.  Error,  in  refusing  instructions  asked  by  the  appellants* 
Nos.  1  to  5  inclusively. 

3.  Error  in  instruction  No.  1  given  by  the  court. 

4.  That  the  verdict  is  not  sustained  by  sufficient  evidence. 

5.  That  the  verdict  is  contrary  to  law. 

This  motion  was  overruled,  and  judgment  was  rendered 
for  the  appellees  upon  the  verdict.  The  appellants  took  an 
appeal  to  the  court  in  general  term  ;  there  the  judgment  of 
the  special  term  was  affirmed,  and  the  appellants  took  an 
Appeal  to  this  court.  The  error  assigned  in  the  general  term 
was  the  overruling  of  the  motion  for  a  new  trial ;  the  error 
assigned  in  this  court  is,  that  the  court  below,  in  general 
term,  erred  in  affirming  the  judgment  of  the  special  term. 

The  first  reason  for  a  new  trial,  not  being  alluded  to  in 
the  appellants'  brief,  is  regarded  as  waived.  As  to  the  sec- 
ond and  third  reasons  for  a  new  trial,  the  appellees  claim 
that  the  instructions  are  not  properly  in  the  record,  and  that 
therefore  no  question  as  to  them  can  be  considered  by  this 
•court.  The  instructions  alleged  to  have  been  given  and  re- 
fused are  found  only  in  the  motion  for  a  new  trial ;  they 
are  not  in  the  bill  of  exceptions,  nor  anywhei*e  else  in  the 
record.  When  instructions,  given  by  the  court  of  its  own 
motion,  are  signed  by  the  judge,  and  filed,  or  when  those 
asked  for  by  a  party  are  signed  by  the  party  or  his  at- 
torney, and  filed,  they  become  a  part  of  the  record,  but 
are  not  to  be  entered  at  large  upon  the  final  record,  unless 
in  case  of  appeal,  and  then  they  are  to  be  copied  into  the 
record,  as  the  complaint,  answer,  reply  and  demurrer  are 
copied.     Jeffersonville,  etc.,  R.  i?.  Co,  v.  Cox,  37  Ind.  325. 

Section  325  of  the  practice  act  provides  two  modes  of  ex- 
ception to  the  giving  or  refusal  of  instructions,  first,  by  bill 
of  exceptions ;  second,  by  writing  at  the  close  of  each  in- 
struction objected  to  the  words  "given  and  excepted  to," 
or  "refused  and  excepted  to,"  over  the  signature  of  the 
party  or  his  attorney.     2  R.  S.  1876,  p.  168. 
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Id  the  case  at  bar,  the  motion  for  a  new  trial  contains  the 
following  statements  as  to  the  instructions : 

^^ Second.  The  court  erred  in  refusing  to  give  to  the  jury 
the  instructions  in  writing  asked  for  by  the  plaintiffs,  and 
numbered  from  one  to  five  inclusively,  and  each  of  them,, 
said  instructions  being  in  the  words  and  figures  following^ 
to  wit:"  Then  follow  five  instructions,  after  each  of  which 
is  written  the  following:  **Refused  by  the  court,  and  ex- 
cepted  to  at  the  time  by  the  plaintiffs."  [Signed]  A.,  B, 
&  C,  plaintiffs'  attorneys. 

^^  Third.  The  court  erred  in  giving  each  and  every  in- 
struction given  by  the  judge  upon  his  motion,  and  numbered 
one  (1),  and  excepted  to  at  the  time  by  said  plaintiffs,  as 
follows :"  Then  comes  what  purports  to  be  said  instruction,, 
followed  by  what  purports  to  be  the  signature  of  the  judge. 

The  foregoing  statements  in  the  motion  for  a  new  trial 
are  the  only  evidence  contained  in  the  record,  that  such 
iDstructions  were  given  or  refused,  and  they  are  the  only 
evidence  of  any  exception  taken  to  instructions.  But  such 
statements  in  a  motion  for  a  new  trial  can  not  be  taken  as 
true,  McSheely  v.  Bentley.  31  Ind.  235 ;  Indianapolis^ 
etc.j  Co.  V.  First  NaVl  Bank^  etc.y  33  Ind.  302.  In  Emmons 
V.  Nevnnany  38  Ind.  372,  this  court  said:  *'But  it  may  be 
maintained  that  as  a  motion  for  a  new  trial  becomes  a 
part  of  the  record  without  a  bill  of  exceptions,  and  as  the 
motion  in  this  case  embodied  the  instructions  said  to  have 
been  asked  and  refused ,  the  instructions  were  thus  made  a  part 
of  the  record.  •  •  *  This  court  can  not  accept,  as  true,  the 
statements  contained  in  a  motion  for  a  new  trial.  ♦  ♦  • 
How  do  we  know  that  any  such  instructions  were  asked  and 
refused?"    See,  also,  Burnett  v.  Overton^  67  Ind.  557. 

This  court  held  in  The  Aurora  R  Ins.  Co.  v.  Johnson^  46 
Ind.  315,  that  * 'copying  the  instructions  into  the  motion  for 
a  new  trial  did  not  make  them  a  part  of  the  record."  So> 
in  Hopkins  v.  The  Oreensburg^  etc.j  T.  P.  Co.^  46  Ind.  187, 
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this  court  said :  *  *The  motion  for  a  new  trial  is  properly  a  part 
of  the  record,  *  *  its  statements  can  not  be  taken  as  true, 
like  those  of  a  bill  of  exceptions.  The  motion  is  the  lan- 
guage of  counsel,  while  the  bill  of  exceptions  is  the  language 
^  of  the  court."  See,  also,  to  the  same  effect,  Wiler  v.  Mardet/y 
51  Ind.  169.  The  foregoing  authorities  show  that  the  al- 
leged instructions,  in  the  case  at  bar,  are  not  properly  in  the 
record,  and  therefore  no  question  as  to  the  instructions  is 
presented  here. 

As  to  the  fourth  and  fifth  reasons  for  a  new  trial,  to  wit, 
that  the  verdict  is  not  sustained  bv  sufficient  evidence,  and 
is  contrary  to  law,  we  have  examined  the  evidence  ;  it  shows 
conclusively  that  the  defendants,  who  purchased  the  goods 
in  controversy  at  the  execution  sale,  were  bona  fide  pur- 
chasers without  notice ;  the  appellants  therefore  could  not 
recover.  The  verdict  was  right.  The  Superior  Court  in 
general  term  committed  no  error  in  affirming  the  judg- 
ment of  the  court  in  special  term,  and  the  judgment  of  the 
court  in  general  term  ought  to  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  affirm- 
ed, at  the  costs  of  the  appellants. 
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JIXEMPnON.  —  "Penalty.  — TolU.  — Contract,  — Judgment,  —  Execution,  — A 
jadgment  for  a  penalty  provided  by  statute  for  running  by  a  toll-gate 
to  avoid  paying  toll  is  not  founded  upon  a  contract,  express  or  im- 
plied, and  tbe  judgment-debtor  is  not  entitled  to  claim  his  property  as 
•exempt  from  execution  and  sale  on  such  judgment. 

Prom  the  Madison  Circuit  Court. 
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M.  A.  Chipnian^  for  appellant. 
C.  D.  Thompson^  for  appellee. 

Morris,  C. — ^This  was  an  action  of  replevin  brought  by 
the  appellant  to  recover  the  possession  of  a  quantity  of  per- 
sonal property.  The  cause  was  submitted  to  the  court  for 
trial  upon  an  agreed  statement  of  facts.  The  court  found 
for  the  appellee,  and,  over  a  motion  for  a  new  trial,  ren- 
dered judgment  in  his  favor. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
as  error.  The  facts  agreed  upon  are  made  part  of  the  record 
by  bill  of  exceptions. 

The  agreed  statement  of  facts  is  substantially  as  follows : 
The  Madison  and  New  Columbus  Turnpike  Company  com- 
menced a  suit  against  the  appellant  before  a  justice  of  the 
peace  of  said  county,  for  running  by  the  toll-gate  of  said 
company  on  six  different  occasions,  claiming  the  right  to  re- 
cover therefor  $18 ;  also,  for  one  dollar  of  toll  due  on 
account.  There  was  a  trial  before  the  justice,  which  re- 
sulted in  favor  of  the  appellant.  The  company  appealed  to 
the  Madison  Circuit  Court,  and  recovered  judgment  against 
appellant  for  $19  and  costs,  being  the  full  amount  claimed. 

On  the  31st  day  of  January,  1878,  the  company  caused 
an  execution  in  due  form  to  be  issued  on  said  judgment, 
and  delivered  to  the  appellee  as  sheriff  of  said  county.  By 
virtue  of  this  execution  the  appellee  levied  upon  and  took 
into  his  possession  the  property  in  controversy,  and  adver- 
tised the  same  to  be  sold  on  the  11th  day  of  June,  1878. 
The  appellant,  the  execution  defendant,  before  the  day  of 
sale,  in  the  language  of  the  agreed  statement  of  facts, 
*'made  out  and  tendered  to  said  Thomas  J.  McMahan,  as 
such  sheriff,  a  duly  verified  inventory  of  all  his  property, 
real  and  personal,  goods  and  chattels,  rights  and  credits, 
choses  in  action,  and  all  property  of  every  kind  and  descrip- 
tion owned  by  him  from  the  time  of  the  issuing  of  said  exe- 
cation  on  the  31st  day  of  January,  1878,  up  to  the  time  of 
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tendering  said  inventory,  which  schedule  or  inventory  em- 
braced the  property  levied  upon  and  advertised  for  sale,  all 
of  which  amounted  in  value  to  less  than  $300.''  It  is  also 
agreed  that  appellant  requested  the  appellee,^as  sheriff,  to 
have  said  property  appraised  and  set  off  to  him  as  exempt 
from  sale  on  execution ;  that  he  wits  a  resident  house- 
holder of  sjiid  county,  and  had  been  for  some  years.  The 
property  so  demanded  was  the  same  described  in  the  com- 
plaint and  of  the  value  of  $128.50  ;  that  the  appellee  refused 
to  have  the  property  appraised  and  set  off  to  the  appellant. 

The  question  presented  for  decision  is,  was  the  appellant, 
upon  the  facts  stated,  entitled  to  have  the  property  levied 
upon  and  held  by  the  sheriff,  set  off  to  him  as  exempt  from 
sale  on  said  execution? 

The  statute  in  force  at  the  time  provides,  *'That  an  amount 
of  property  not  exceeding  in  value  three  hundred  dollars, 
owned  by  any  resident  householder,  shall  not  be  liable  to 
sale  on  executioi^,  or  any  other  final  process  from  a  court, 
for  any  debt  growing  out  of,  or  founded  upon  a  contract,  ex- 
press or  implied,"  after  the  4th  day  of  July,  1852. 

It  is  insisted  by  the  appellant  that  the  judgment,  upon 
which  said  execution  was  issued  and  levied  upon  the  property 
in  dispute,  was  founded  upon  an  implied  contract,  and  that, 
therefore,  he  was  entitled  to  hold  said  property  as  exempt 
from  sale  upon  said  execution.  He  argues,  that,  as  the  law 
made  him  liable  to  the  turnpike  company  for  three  dollars 
for  every  time  he  ran  by  its  toll-gate  without  paying  toll, 
he  must  be  held  to  have  impliedly  agreed  with  the  company 
that,  if  detected  in  his  efforts  to  run  the  gate  and  escape 
the  payment  of  the  toll,  he  would,  for  every  time  he  might 
be  so  detected,  pay  it  three  dollars  ;  that  the  judgment  rests 
upon  this  implied  agreement.  The  argument  is  too  refined. 
Every  law-breaker  and  wrong-doer  could  use  it  with  quite  as 
much  force  and  propriety  as  the  appellant.  The  liability  of 
the  appellant  to  the  turnpike  company  grew  out  of  an  ad- 
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mitted  wrong  on  his  part,  and  by  the  agreed  statement  of 
facts  his  property  was  not,  as  to  eighteen-nineteenths  of  the 
•judgment,  exempt  from  sale  on  execution  issued  upon  it. 
Had  the  appellant  paid  the  judgment  except  the  one  dollar 
alleged  to  be  due  for  tolls  on  account,  he  might  as  to  that 
have  successfully  demanded  the  exemption  of  his  property 
from  sale.  Until  such  payment  was  made,  the  appellee  had 
a  right,  by  virtue  of  the  execution  in  his  hands  as  sheriff,  to 
levy  upon,  hold,  and  sell  so  much  of  the  property  as  might 
be  necessary  to  satisfy  that  portion  of  the  judgment  based 
upon  the  wrongful  acts  of  the  appellants.  O^N'eil  v.  JBeck^ 
69  Ind.  239 ;  Menzie  v.  Anderson^  65  Ind.  239. 

Per  Curiam. — The  judgment  is,  upon  the  foregoing  opin- 
on,  affirmed,  at  the  costs  of  the  appellant. 


»•»' 
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ViMDOR's  Lien. — JSttbsequent  Purchaser, —Notkc—W.y  as  a  notary  public, 
drafted  and  took  the  acknowledgment  of  a  deed  on  the  sale  of  real 
estate  by  F.  to  S.,  and  wrote  two  notes,  running  one  and  two  years, 
for  the  unpaid  purchase-money;  and  nearly  four  years  afterward  W. 
became  the  purchaser  of  the  same  real  estate.  In  a  suit  by  F.  against 
S.  and  W.,  to  collect  a  balance  of  said  purchase-money,  and  to  enforce 
a  vendor's  lien  on  said  real  estate, 

Edd^  that  the  foregoing  facts  alone  were  not  sufScient  to  charge  W.,  at 
the  time  of  his  purchase  of  the  land,  with  either  actual  or  constructiye 
notice  of  the  claim  of  F.  against  S.  for  unpaid  purchase-money. 

Held,  also,  that  there  is  no  presumption  either  of  law  or  fact,  that,  at  the 
time  of  his  purchase  of  the  land,  W.  remembered  the  details  of  tiiepre- 
Tious  transaction,  in  which  he  acted  as  a  notary  public. 

From  the  Monroe  Circuit  Court. 
Vol.  77.. 
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J.  A.  McNutty  for  appellant. 

W.  M.  Franklin^  B.  JS.  Rhoads  and  (7.  F.  McNuU^  for 
appellee. 

HowK,  J. — In  this  action  the  appellee  sued  the  appellant 
and  one  George  W.  Sherrell,  in  a  complaint  of  two  para- 
graphs, to  collect  the  amount  due  on  a  certain  promissory 
note  for  $1,500.54,  executed  by  the  said  Sherrell  and  paya- 
ble to  the  appellee,  in  consideration  of  the  conveyance  by 
the  latter  to  the  former  of  certain  real  estate  in  Owen  county, 
Indiana,  and  to  enforce  an  alleged  vendor's  lien  on  said  real 
estate,  then  owned  by  the  appellant.  After  the  cause  had 
been  put  at  issue,  it  was  tried  by  the  court,  and,  at  the  request 
of  the  parties,  the  court  made  a  special  finding  of  the  facts 
and  of  its  conclusions  of  law  thereon,  in  substance,  as  follows : 

*'That  the  defendant  George  W.  Sherrell  is  indebted  to 
the  plaintiff,  Edward  Fisher,  as  is  shown  by  judgment  here- 
tofore rendered  in  this  cause,  in  the  Owen  Circuit  Court,  on 
the  23d  day  of  October,  1874,  in  the  sum  of  $1,885.86,  and 
that  the  said  judgment  was  rendered  on  a  promissory  note, 
executed  by  said  Sherrell  to  said  Fisher  in  2nd  renewal  of  a 
certain  note  executed  bv  him  to  said  Fisher,  in  considei*ation 
of  a  balance  of  purchase-money  due  said  Fisher  from  said 
Sherrell  for  the  real  estate  described  in  plaintiff's  complaint, 
sold  and  conveyed  by  said  Fisher  to  said  Sherrell. 

**The  court  further  finds  that  said  White,  at  the  time  of 
the  sale  and  conveyance  of  said  land  by  said  Fisher  to  said 
Sherrell,  on  the  28th  day  of  January,  186.8,  was  called  upon, 
as  a  notary  public,  and  drew  the  notes  given  for  the  pur- 
chase-money, and  also  drew  the  deed  for  said  land  and  took 
the  acknowledsrment  of  the  same ;  that  he  included  in  the 
notes  a  description  of  the  land,  then  advising  the  parties 
thaty  that  would  make  them  as  good  as  a  mortgage  ;  and  that 
there  were  two  notes,  one  payable  in  one  year  and  the  other 
payable  in  two  years  from  date. 
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<<That  said  Sherrell  paid  the  cash  instalment,  and  also 
the  first  note  and  part  of  the  second  note,  and,  on  the  22d 
day  of  February,  1871,  took  up  said  last  note  and  executed 
^  new%ote,  omitting  in  said  note  the  description  of  the  land, 
with  the  consent  of  said  Fisher,  and  inserting  at  10  per  cent, 
interest  and  attorney's  fees,  and  afterward,  in  February, 
1873,  took  a  renewal  of  said  note,  still  omitting  therein  a 
description  of  said  land. 

"The  court  further  finds  that  up  to  the  fall  of  1873  said 
Sherrell  was  entirely  solvent,  but  then  commenced  failing, 
and  is  now  whoUv  insolvent. 

"The  court  further  finds  that  on  the  1st  day  of  April, 

1871,  said  Sherrell  sold  and  conveyed  said  lands  by  warranty 
deed  to  one  William  Asher,  without  notice  of  said  plaintiff's 
<;laim  or  lien  for  purchase-money  ;  and  that,  afterward,  on 
the  4th  dav  of  December,  1871,  said  William  Asher  re-sold 
«nd  conveyed  said  lands,  by  warranty  deed,  back  to  said 
SheiTell. 

"That  afterwards,  on  the  27th  day  of  December,  1871, 
said  Sherrell  sold  and  conveyed  said  premises  to  said  defend- 
ant Frank  White,  for  the  sum  of  $7,300,  representing  that 
there  were  no  liens  upon  the  land,  and  took  notes  therefor 
secured  by  mortgage  on  said  premises  and  another  forty  acres 
of  land,  of  which  said  sum  the  said  White  has  paid  all  ex- 
<5ept  the  amounlf  hereinafter  named  as  due  Margaret  H.  Wil- 
cox, as  administratrix  of  the  estate  of  John  Wilcox,  deceased, 
on  the  three  notes  mentioned  in  her  cross  complaint  filed  herein. 

"That  said  Sherrell  sold  and  assigned,  by  endorsement 
thereon,  to  said  John  Wilcox,  on  the  20th  day  of  January, 

1872,  for  a  valuable  consideration  and  without  notice  of  said 
plaintiff  Fisher's  claim  or  lien  for  unpaid  purchase-money, 
and  upon  the  representations  and  assurances  of  said  White, 
made  at  and  immediately  before  his  purchase,  that  there 
■^vas  no  defence  to  said  notes,  that  the  same  were  good,  and 
secured  by  written  mortgage  properly  recorded. 
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**That  said  White,  at  the  time  he  purchased  said  land 
from  said  Sherrell,  had  no  other  notice  of  said  plaintiff's^ 
claim  for  purchase-money  other  than  as  before  set  forth,  and 
that  he  was  then  chargeable  with  notice  of  said  plaiBtiff' a 
claim  for  unpaid  purchase-money. 

'*The  court  further  finds  that,  there  is  due  on  the  notes 
mentioned  in  said  cross  complaint  of  said  administratrix  of 
said  Wilcox,  deceased,  the  sum  of  $2,910.75,  without  relief 
from  valuation  or  appraisement  laws ;  that  of  said  amount 
$644.39  bear  ten  per  cent. interest,  and  the  residue  thereof 
six  per  cent.,  and  that  the  same  are  secured  by  mortgage, 
duly  acknowledged  and  recorded,  on  the  lands  mentioned  in 
said  cross  bill,  and  that  the  equity  of  redemption  of  the  said 
Sherrell,  White  and  Fisher  ought  to  be  foreclosed  in  said, 
premises. 

"And  the  court  further  finds  from  the  above  facts,  as  a 
conclusion  of  law,  that  said  Margaret  H.  Wilcox,  adminis- 
tratrix of  the  estate  of  John  Wilcox,  and  against  said  White, 
ought  to  recover  said  sum  of  $2,910.75  ;  and  that  the  mort- 
gage filed  with  her  cross  bill,  securing  the  same,  ought  to 
be  foreclosed,  and  the  said  mortgage  debt  ought  to  be  first 
paid ;  and  that  said  plaintiff,  Fisher,  is  also  entitled  to  a  decree 
as  against  said  Sherrell  and  White,  for  the  sale  of  said  lands 
described  in  the  complaint,  upon  his  vendor's  lien,  to  pay 
and  satisfy  said  judgment  against  said  Shenq^ll  so  rendered 
as  aforesaid,  in  the  Owen  Circuit  Court." 

To  these  conclusions  of  law,  the  appellant  at  the  time  ex- 
cepted, as  far  as  the  appellee,  Fisher,  was  concerned,  but  not 
as  to  said  Wilcox,  which  exceptions  were  not  sustained  ;  but 
the  court  rendered  final  judgment  upon  and  in  accordance 
with  its  conclusions  of  law. 

In  this  court  the  appellant  has  assigned  as  errors  several 
rulings  of  the  trial  court  on  the  pleadings  of  the  parties, 
but  the  error  on  which  his  counsel  seems  to  rely  for  the  re- 
versal of  the  judgment  is,  that  the  court  erred  in  its  con- 
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-elusions  of  law  upon  its  special  finding  of  facts.     In  his 
brief  of  this  cause,  the  appellant's  counsel  says : 
"We  think  the  court  below  erred  in  its  conclusions  of  law 

« 

upon  the  special  findings : 

*'lst.  Because  the  facts  found  by  the  coizrt  do  not  show 
that,  at  the  time  the  appellant, White,  purchased  and  took  a 
conveyance  of  the  land  from  Sherrell,  or  before  he  paid  all 
the  purchase-money  therefor,  he  had  notice  or  knowledge 
of  appellee's  lien  for  unpaid  purchase-money,  if  any  he  had ; 
"?d.  That  the  special  findings  clearly  show  a  waiver  of 
■any  vendor's  lien  on  said  land ; 

**3d.  That,  upon  the  special  findings,  the  appellee  was 
not  entitled  to  have  a  lien  declared  on  said  land  at  the  time 
he  sought  to  have  the  same  done." 

The  question  for  decision,  as  it  seems  to  us,  is  this :  Was 
the  appellant,  at  the  time  he  purchased  the  land  in  contro- 
versy from  Sherrell,  chargeable  with  notice  of  the  appellee's 
<^l^im  against  Sherrell  for  unpaid  purchase-money,  by  rea^- 
^^^  of  the  facts  found  by  the  court  on  that  subject?    The 
^"^y  facts  thus  found  by  the  court  were,  in  substance,  as 
l&VVows  :     At  the  time  of  the  appellee's  sale  and  conveyance 
ol  the  land  to  Sherrell,  on  the  28th  day  of  January,  1868, 
{^e  appellant  was  called  upon,  as  a  notary  public,  and  drew 
the  notes  given  for  unpaid  purchase-money,  and  also  drew 
and  took  the  acknowledgment  of  the  deed  for  the  land; 
and  he,  the  appellant,  included  in  the  notes  a  description  of 
the  land,  then  advising  the  parties  that  that  would  make  them 
AS  good  as  a  mortgage  ;  and  there  were  two  notes,  payable  re- 
spectively in  one  and  two  years  from  date.     The  court  ex- 
pressly found  that  the  appellant  had  no  other  notice  of  ap- 
pellee's claim  for  unpaid  purchase-money  than  the  notice,  if 
«ach  it  is,  set  forth  and  contained  in  the  last  recited  facts. 

It  will  be  observed  that  the  court  did  not  find  that  the 
appellant,  at  the  time  of  his  purchase  of  the  land  in  contro- 
versy from  Sherrell,  had  actual  notice  or  knowledge  of  the 
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appellee's  claim  thereon  for  unpaid  purchase-money ;  but 
the  court  must  have  rested  its  conclusions  of  law  and  judg- 
ment, as  against  the  appellant,  tipon  the  fact  found,  that  the 
latter,  nearly  four  years  before  his  purchase  of  the  land,  as 
a  notary  public,  had  drawn  the  notes  given  by  Sherrell  for 
unpaid  purchase-money  of  the  land  to  the  appellee.  We  are 
of  the  6pinion  that  the  facts  found  by  the  court,  in  relation 
to  the  transaction  between  Sherrell  and  the  appellee,  and  the 
appellant's  connection  therewith,  were  not  sufficient  to  charge 
him,  the  appellant,  at  the  time  of  his  purchase  of  the  land,, 
with  notice  of  the  appellee's  claim  against  Sherrell  fi>r  un- 
paid purchase-money.  The  appellant's  purchase  of  the  land 
was  an  entirely  different  transaction  from  the  one  in  which, 
he  had  been  called  upon,  merely  as  a  notary  public,  to  draft 
the  deed  and  take  its  acknowledgment,  and  write  the  notes- 
given  for  unpaid  purchase-money.  There  is  no  presump- 
tion, either  of  law  or  fact,  that,  at  the  time  he  purchased 
the  land,  the  appellant  remembered  the  details  of  the  previ- 
ous transaction,  in  which  he  had  acted  as  a  notary,  between 
said  Sherrell  and  the  appellee.  Still  less  can  it  be  presumed,, 
from  the  facts  found  by  the  court,  that  the  appellant,  at  the 
time  of  his  purchase  of  the  land,  had  any  notice,  either  ac- 
tual or  constructive,  that  the  two  notes  so  drawn  by  him  in 
the  former  transaction,  both  of  which  were  long  past  due» 
as  he  had  drawn  them,  were  then  unpaid  and  outstanding,, 
in  whole  or  in  part. 

In  2  Sugden  on  Vendors,  8th  Am.  ed.,  bottom  p.  755,  it 
is  said  that  the  purchaser  of  land  will  not  be  bound  by  no- 
tice in  a  previous  transaction,  '* which  he  may  have  forgot- 
ten ;"  and  again  it  is  said  by  the  same  learned  author,  that 
*^the  notice  to  the  purchaser  must  be  in  the  same  transac- 
tion." And  the  sam«  author  further  says :  **To  constitute 
a  binding  notice,  it  must  be  given  by  a  person  interested 
in  the  property,  and  in  the  course  of  a  treaty  for  the  pur- 
chase."  In  the  American  Note  to  the  leading  case  of  Le 
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Nisve  V.  Le  Neve^  in  2  W.  &  T.  Lead.  Cas.  '144,  et  seq.j  the 
aathorities  on  the  subject  now  under  consideration  are  care- 
fully collated  and  compared,  and  an  attempt  is  made  to  har- 
monize the  various  decisions  of  the  courts  of  last  resort,  es- 
pecially in  this  country,  and  to  deduce  therefrom  some  gen- 
eral rules  on  the  question  of  notice.  It  is  there  said :  "No- 
tice may  be  either  actual  or  constructive.  It  is  actual  when 
the  purchaser  is  aware  of  the  adverse  claim  or  title,  or  has 
such  information  as  would  lead  to  knowledge.  •  •  •  ♦ 
Constructive  notice  is  a  legal  inference  of  notice  of  so  high 
a  nature  as  to  be  conclusive  unless  disproved,  and  is  in  most 
eases  insusceptible  of  explanation  or  rebuttal  by  evidence 
that  the  purchaser  had  no  actual  notice  and  believed  the 
vendor's  title  to  be  good."  These  definitions  of  the  two 
kinds  of  notice  seem  to  be  well  sustained  by  the  numerous 
cases  cited  by  the  American  annotators. 

In  the  case  at  bar,  our  conclusion  is  that  the  appellant,  at 
the  time  of  his  purchase  of  the  land,was  not  chargeable  with 
notice,  either  actual  or  constructive,  of  the  appellee's  claim 
against  Sherrell  for  unpaid  purchase-money,  by  reason*  of 
the  facts  found  by  the  court  on  that  subject.  The  court 
erred,  we  think,  in  its  conclusions  of  law,  as  between  the 
appellant  and  the  appellee. 

The  judgment  against  the  appellant,  and  in  favor  of  the 
appellee,  is  reversed,  at  the  appellee's  costs,  and  the  cause 
is  remanded  with  instructions  to  modify  its  special  finding 
of  facts  and  conclusions  of  law  in  accordance  with  this  opin- 
ion, and  render  judgment  accordingly  in  the  appellant's 
favor,  and  against  the  appellee. 
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No.  8225. 

Elsass  v.  The  Moore's  Hill  Male  and  Female  Colle- 

oiATE  Institute. 

• 

Fbohissort  STOTB. — Pleading  »-^AnsvDer. — FalseMepreaentations. — Failure 
of  Consideration, — ^An  answer  to  a  suit  upon  a  promissory  note  given 
to  create  an  endowment  fund  for  a  college,  alleging  that  the  note  was 
executed  upon  the  representations  of  an  agent  of  the  college,  that  the 
institution  was  endeavoring  to  raise  a  fund  sufficient  to  endow  it  with 
a  free  department  for  the  education  of  the  childi^en  of  those  who  might 
contrihute  thereto,  and  that,  unless  a  sufficient  amount  was  subscribed 
to  make  tuition  free  to  all  such  pupils,  the  note  would  not  be  required 
to  be  paid ;  that,  believing  such  representations  to  be  true,  and  for  the 
purpose  of  providing  free  educational  facilities  for  his  children,  the  de- 
fendant executed  the  note ;  that  it  was  never  the  intention  of  such  col- 
lege to  endow  such  free  scholarship,  or  to  maHe  tuition  therein  free  to 
any  one,  or  to  provide  a  fund  to  afford  free  tuition  to  the  defendant's  eliil- 
dren  or  to  any  of  the  subscribers  to  such  fund,  and  that  such  represen- 
tations were  false,  and  made  for  the  purpose  of  deceiving  him  and  in- 
ducing him  to  execute  the  note,  is  sufficient  on  demurrer. 

From  the  Ripley  Circuit  Court. 

G.  Durbiuj  for  appellant. 

JF.  D.  WiUson  and  C.  H.  WiUsoUy  for  appellee. 

WoBDEN,  J. — The  appellee  sued  the  appellant,  upon  the 
following  promissory  note : 

"Milan,  Indiana,  June  27th,  1869. 

**I  promise  to  pay  Moore's  Hill  Male  and  Female  Collegi- 
ate Institute,  to  create  an  endowment  fund,  one  hundred 
dollars,  in  payments  of  thirty-three  and  -f^  dollars,  on  the 
27th  day  of  June,  1870,  and  thirty-three  and  ^  doUars 
every  twelve  months  after  that,  with  interest,  payable  an- 
nually after  the  first  payment  shall  become  due,  without 
any  relief  from  valuation  or  appraisement  laws. 

(Signed)  **C.  Elsass.'* 

Judgment  for  the  plaintifE. 

The  only  error  assigned  is  upon  the  ruling  of  the  court  in 
sustaining  a  demurrer  to  the  third  paragraph  of  answer. 
That  paragraph  alleged,  *'that,  at  the  date  of  the  note  in 
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suit,  he  (the  deft)  was  residing  within  three  miles  of 
the  location  of  the  plaintiff,  and  was  the  father  of  a  family 
of  boys,  who  were  becoming  of  an  age  at  which  they  would 
be  entered  at  the  plaintiff's  college  to  complete  their  educa^ 
tion ;  that  the  sole  consideration  of  the  note  in  suit  was  the 
representation  made,  at  the  time  of  the  execution  of  the 
same,  by  Joseph  Gotten,  the  agent  of  the  plaintiff,  who  pro- 
cured the  defendant  to  execute  said  note,  that  the  college 
was  making  an  effort  to  raise  a  fund  sufficient  to  endow  the 
college  with  a  free  department  for  the  education  of  the  chil- 
dren or  wards  of  those  who  might  contribute  to  such  endow- 
ment, so  that  such  students  would  be  entitled  to  all  the  ed- 
ucational advantages  of  such  institution,  free  of  charge  of 
any  kind,  except  for  the  boarding  of  such  as  might  desire 
to  reside  at  the  college ;  and  further  represented  that,  unless 
a  sufficient  amount  was  subscribed  to  make  tuition  free  to 
all  such  pupils,  the  note  would  not  be  required  to  be  paid. 
The  defendant  says  that,  relying  upon  such  representations, 
and  believing  them  to  be  true,  and  for  the  purpose  of  fur- 
thering the  enterprise  represented  by  said  Gotten,  and  provid- 
ing free  educational  facilities  for  his  boys,  he  executed  the 
note  in  suit ;  and  the  defendant  avers  it  was  never  the  inten- 
tion of  the  plaintiff  to  endow  such  free  scholarship,  or  make 
tuition  in  said  college  free  to  any  one,  nor  has  said  college 
ever  attempted  to  endow  such  a  department,  or  provide  a 
fund  to  afford  free  tuition  to  the  defendant's  children,  or  to 
any  of  the  subscribers  to  such  fund^.  but  that  the  represen- 
tations made  by  the  said  Gotten  were  false,  and  made  for 
the  purpose  of  deceiving  the  defendant,  and  inducing  him  to 
execute  said  note.  Wherefore,"  etc. 

The  paragraph  of  answer  seems  to  us  to  have  been  good. 
It  states  that  the  plaintiff's  agent,  who  procured  the  defend- 
ant to  execute  the  note,  <<  represented  that  the  college  was 
making  an  effort  to  raise  a  fund  sufficient  to  endow  the  col- 
lege with  a  free  department  for  the  education  of  the  chil- 
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dren  or  wards  of  those  who  might  contribute  to  such  endow- 
ment, so  that  such  students  would  be  entitled  to  all  the  edu- 
cational advantages  of  such  institution,  free  of  charge  of 
any  kind,  except  for  the  boarding  of  such  as  might  desire  to 
reside  at  the  college,"  etc.  This  was  a  representation  of  the 
existence  at  the  time  of  a  material  fact,  well  calculated  to 
influence  the  defendant  in  the  execution  of  the  note.  The 
truth  of  the  representation  is  abundantly  negatived,  for  the 
paragraph  avers  that  *'it  was  never  the  intention  of  the 
plaintiff  to  endow  such  free  scholarship,  or  make  tuition  in 
said  college  free  to  any  one,  nor  has  said  college  ever  at- 
tempted to  endow  such  a  department,  or  provide  a  fund  to 
afford  free  tuition  to  the  defendant's  children,  or  to  any  of 
the  subscribers  to  such  fund,  but  that  the  representations 
made  by  said  Gotten  were  false,  and  made  for  the  purpose 
of  deceiving  the  defendant,  and  inducing  him  to  execute 
said  note." 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  the  paragraph  of  answer  in  question. 
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No.  7739. 

Axtel  t;.  Chase. 

FhEJLDTtiQ.^Beal  Sstate. —Vendor  and  Purchaser.— Breach  of  Contract 
to  Convey.  — BescUsion. — BenU.  —  Diligence.  -—Demand. — ^A  complaint, 
showing  an  agreement  of  defendant  to  convey  real  estate  to  plaintiff 
immediately  by  warranty  deed  in  fee  simple,  a  pajnment  of  part  of  price 
and  notes  executed  for  remainder,and  possession  taken  and  held  by  plain- 
tiff until  commencement  of  suit,  also  further  payments  on  notes  for 
price  and  of  premium  on  insurance  upon  building^on  property  before 
salt;  and  averring  that  the  defendant  has  not  a  good  titte,  and  can  not. 
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and  has  refused  to  convey,  though  she  represented  that  she  had  such 
title  when  she  made  agreement;  that  plaintiff  relied  on  such  represent 
tatioD,  and,  before  suing,  offered  to  surrender  possession,  and  demanded 
repayment  of  what  he  had  paid  on  price  and  on  insurance,  and  a  sur- 
render of  his  notes,  is  Insufficient  on  demurrer,  lor  a  rescission,  because 
it  does  not  offer  to  account  for  rents,  shows  no  excuse  for  delay  in  of- 
ering  to  rescind ,  and  does  not  show  any  adverse  claim,  or  that  the  defend- 
ant's title  was  not  perfect  in  equity ;  and  is  insufficient  for  breach  of 
contract,  because  the  plaintiff  had  not  offered  to  perform  on  his  part,, 
and  has  not  suffered  more  than  nominal  damages. 

Same.— Upon  the  facts  stated,  the  contract  to  convey  immediately  meant 
within  a  reasonable  time.    A  demand  was,  therefore,  necessary. 

Same.— Presumption, — ^The  presumption  against  the  pleader  is,  that  the 
notes  for  purchase-money  had  become  due;  and,  this  being  so,  an  offer 
to  pay  was  necessary. 

Saxb.-— Covenant.— Bre<ich, — ^The  allegation  that  the  grantor  had  no  title 
in  fee  simple  does  not  show  a  breach  of  the  covenant  of  seizin. 

Same. — Misdescription, — A  grantee,  who  has  remained  in  undisturbed  pos- 
session, can  not  defeat  an  action  for  purchase-money,  nor  recover  more 
than  nominal  damages  for  breach  of  warranty  for  want  of  title  in  the 
grantor.  This  applies  to  cases  where  the  property  was  misdescribed  in 
the  deed. 

Same.— Correction  of  Mistake.— Demand,— A  complaint  to  correct  a  mis» 
take  should  allege  a  demand  and  refusal. 

Powers. — Execution  of, — ^Where  a  life-estate,  with  a  power  to  convey  the 
fee,  is  devised  to  one  who  sells  and  conveys  in  fee,  thedeed«  containing 
no  express  reference  to  the  power,  conveys,  it  would  seem,  only  the  life- 
estate  of  the  grantor. 

From  the  Monroe  Circuit  Court. 

/.  W.  Bushirk  and  H.  C.  Duncan^  for  appellant. 
J.  H.  Louden^  R.  W.  Miers  and  JE.  K,  MiUen^  for  ap- 
pellee. 

Woods,  J. — Complaint  in  two  paragraphs ;  demurrer  to 
each  paragraph  overruled,  exception,  and  cross  errors  assigned 
thereon.  Answer  in  two  paragraphs ;  demurrer  to  the  sec- 
ond overruled,  and  exception  ;  the  first  withdrawn,  and,  the 
plaintiff  declining  to  reply,  the  court  gave  judgment  for  the 
appellee. 

We  will  first  consider  the  ruling  upon  the  demurrer  to  the 
complaint ;  and,  as  there  is  some  difference  between  counsel » 
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as  to  the  nature  of  the  first  paragraph,  we  give  the  substance 
of  it.  It  is  averred,  that  on  the  1st  day  of  October,  1873, 
the  defendant,  in  consideration  of  $2,225  to  be  paid  her  by 
the  plaintiff,  agreed  to  convey  to  the  plaintiff  immediately, 
by  good  and  sufficient  warranty  deed,  the  fee  simple  of  in- 
lot  number  323,  in  Bloomington,  Indiana ;  that,  in  pursuance 
of  the  agreement,  the  plaintiff  paid  to  the  defendant  $200, 
and  made  his  notes  for  the  remainder  of  said  sum,  and  has 
since  paid  thereon  the  sum  of  $1,450,  to  wit:  On  November 
15th,  1873,  $800,  and,  at  later  dates,  not  remembered,  sums 
varying  from  $20  to  $200,  to  the  aggregate  amount  of  $650 ; 
that,  upon  the  execution  of  said  notes,  the  defendant  placed 
the  plaintiff  in  possession  of  said  lot ;  that,  since  taking  pos- 
session, he  has  paid  taxes  on  the  lot  to  the  amount  of  $100, 
and  for  insurance  upon  the  building  thereon  the  sum  of  $30  ; 
that  the  defendant  has  no  good  and  sufficient  title  to  said 
lot,  and  can  not  make,  and  has  wholly  failed  and  refused  to 
make,  such  conveyance,  although  she  represented  to  him  at 
the  time  of  making  said  agreement,  and  of  the  payments 
aforesaid,  that  she  had  such  title  and  could  legally  make 
8uch  conveyance ;  that  the  plaintiff  was  ignorant  of  her  want 
of  title,  and,  in  making  said  payments,  relied  upon  the  prom- 
ise of  the  defendant  to  make  the  deed,  and  upon  her  said 
representations ;  and  after  discovery  of  her  want  of  title, 
and  before  commencing  this  suit,  he  offered  to  surrender  to 
her  the  possession  of  the  lot,  and  demanded  of  her  the  re- 
payment of  the  sums  so  paid  to  and  for  her,  and  the  sur- 
render and  cancellation  of  said  notes. 

The  second  paragraph,  like  the  first,  alleges  the  agreement, 
the  cash  payment  of  $200,  the  giving  of  notes  for  the  residue 
of  the  price,  the  delivery  of  pos^ssion,  the  subsequent  pay- 
ments, and  adds,  that,  at  the  time  of  making  the  contract, 
the  defendant  executed  to  the  plaintiff  a  deed  of  general  war- 
ranty, but  that,  by  the  mutual  mistake  and  inadvertence  of 
the  parties  and  of  the  scrivener,  the  lot  was  described  as 
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No.  328  instead  of  323 ;  and  that  there  has  been  a  breach 
of  the  warranty  contained  in  said  deed,  a  copy  of  which  ia 
filed,  in  this,  to  wit,  that  the  defendant  had  no  good  and 
sufficient  title  in  fee  simple  to  said  lot  323,  and  can  not  now, 
and  could  not  then,  make  a  good  and  sufficient  deed  convey- 
ing to  him  the  title  in  fee  simple,  but  that,  on  the  contrary, 
the  fee-simple  title  thereto  was,  and  ever  since  has  been,  in 
the  heirs  of  Aaron  Chase,  deceased ;  and  the  defendant  had 
no  title  to  said  lot  328,  and  has  since  had  and  now  has  no 
title  in  fee  simple  thereto.  The  prayer  of  the  complaint  is 
for  a  reformation  of  the  deed,  the  surrender  and  cancellation 
of  the  notes  and  mortgage,  and  for  damages. 

Counsel  for  the  appellee  treat  the  first  paragraph  as  a 
complaint  for  rescission  of  the  contract,  and  insist  that  it  is 
defective  in  several  particulars.  The  counsel  for  the  appel* 
lant,  on  the  other  hand,  claim  that  the  paragraph  does  not 
seek  a  rescission,  but  ''to  procure  damages  for  failure  on  the 
part  of  the  appellee  to  perform  a  contract."  So  regarded, 
it  is  not  good,  because  it  does  not  show  an  actionable  breach 
of  the  alleged  contract  on  the  part  of  the  appellee.  It  is- 
true  that,  according  to  the  averment,  the  deed  was  to  be 
'made  immediately,  but,  taken  in  connection  with  the  other 
allegations,  the  averment  means  only  that  the  deed  was  to 
have  been  made  in  a  reasonable  time.  The  plaintiff  took 
possession,  made  a  partial  payment,  and  executed  his  notes 
for  the  residue  of  the  price,  and  made  subsequent  payments 
thereon.  When  these  notes  became  due,  it  is  not  shown. 
The  presumption  may,  therefore,  be  indulged  against  the 
pleader,  that  they  were  payable  immediately,  and  if  so,  or  if 
they  had  become  due  before  the  bringing  of  the  action,  the 
plaintiff  was  not  entitled  to  a  deed  until  payment  or  tender 
of  payment  of  the  notes  had  been  made.  Cunningham  v. 
GWnn,  4  Blackf .  341 ;  Myers  v.  Cicott,  5  Blackf .  225 ; 
Holman  v.  Lamme^  6  Blackf.  222 ;  Inoin  v.  2/ee,  34  Ind. 
319;  Summers  v«  Sleeth^  45  Ind.  598.     It  is  clear  that  tha 
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immediate  execution  of  the  deed  had  been  waived,  and  the 
plaintiff  was  not,  on  the  facts  stated,  entitled  to  an  action 
for  the  failure  of  the  defendant  to  convey,  without  showing 
^t  least  readiness  on  the  part  of  the  plaintiff  to  complete  the 
payment  of  the  price,  according  to  the  contract,  and  a  de- 
mand upon  the  defendant  for  a  deed  before  the  bringing  of 
the  action.  Mather  v.  Scoles,  35  Ind.  1,  and  cases  supra.  It 
may  be  said  that  a  demand  was  not  necessary,  because  it  is 
averred  that  the  appellee  could  not  convey.  It  is  averred 
that  she  could  not  make  a  deed  in  fee  simple,  but  not  that 
she  had  not  a  complete  equitable  title  with  which  she  could 
invest  the  appellant ;  and  the  appellant  having  taken  posses- 
sion, and  made  payments  on  the  contract  long  after  the  al- 
leged failure  of  the  appellee  to  convey  as  she  agreed,  the 
most  that  can  be  claimed  for  the  paragraph,  in  this  respect, 
under  the  view  most  favorable  for  the  appellant,  is,  that  he 
was  entitled  to  nominal  damages.  The  sustaining  of  a  de- 
murrer to  a  complaint  which  is  good  for  nominal  damages 
only  is  not  available  error.  Mahonej/  v.  SobbinSy  49  Ind. 
146  ;  Black  v.  Coan,  48  Ind.  385. 

We  think  it  plain,  however,  that  this  paragraph  must  be 
regarded  as  a  complaint  for  rescission.  It  shows  an  offer  to 
surrender  possession  of  the  land,  and  demand  of  repayment, 
and  seeks  a  cancellation  of  the  unpaid  notes  which  the  plain- 
tiff had  given  for  a  part  of  the  purchase  price,  and  the  re- 
covery of  the  sums  paid  upon  that  price  and  upon  the  taxes 
and  insurance.  These  things  could  be  accomplished  only 
upon  the  theory  of  rescission.  But  for  this  purpose  it  is 
equally  clear  that  the  paragraph  is  not  good.  The  action 
was  brought  for  the  September  term,  1878,  of  the  circuit 
court,  showing  a  delay  of  several  years  in  bringing  the  suit, 
and  in  making  the  alleged  offer  to  rescind,  for  which  delay  no 
excuse  is  alleged.  The  property  is  shown  to  have  had  an 
insurable  building  upon  it,  but  no  offer  is  made  to  account 
for  the  rents  and  profits  ;  and,  notwithstanding  the  defend- 
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ant  did  not  own  the  fee  simple,  it  is  not  shown  but  that  she 
had  a  perfect  title  in  equity,  suflScient  to  guard  the  appel- 
lant's possession  against  all  adverse  claims.  Indeed,  it  is 
not  alleged  that  any  adverse  claim  had  been  set  up.  Under 
such  circumstances,  it  is  clear  that  a  case  for  rescission  is  not 
made  out.     Patten  v.  Stewart^  24  Ind.  332. 

The  theory  of  the  second  paragraph  is  directly  the  opposite 
of  the  first.  Asking  a  correction  of  the  alleged  mistake  in 
the  description  of  the  lot,  it  affirms  the  contract,  instead  of 
seeking  to  avoid  it.  It  does  not,  however,  state  facts  suf- 
ficient to  show  a  cause  of  action  for  a  breach  of  any  of  the 
covenants  of  the  deed.  If  the  vendor  has  no  title,  the  cov- 
enant of  seizin  is  broken  as  soon  as  made,  but  the  allegation 
in  this  case  is,  that  the  defendant  had  not  a  good  title  in  fee 
simple,  which  is  not  equivalent  to  an  averment  of  no  title  at 
all,  and  does  not  show  a  breach  of  that  covenant.  Bottorf 
v.  Smithy  7  Ind.  673.  Besides,  if  a  nominal  breach  were 
conceded  to  be  well  averred,  substantial  damages  are  not 
shown.  It  is  well  settled  that  the  grantee,  who  remains  in 
undisturbed  possession,  can  neither  resist  the  payment  of 
purchase-money  nor  recover  more  than  nominal  damages  for 
a  breach  of  warranty,  because  of  alleged  want  of  title  on  the 
part  of  his  grantor.  Hooker  v.  Fblsom^  4  Ind.  90 ;  Clark 
V.  LinebergeTy  44  Ind.  223  ;  Kent  v.  CantralU  44  Ind.  452  ; 
Bhck  V.  Coan^  48  Ind.  385 ;  Mason  v.  Cooksey^  51  Ind. 
519 ;  Wood  V.  Bibbinsy  58  Ind.  392  ;  McClure  v.  McClure, 
65  Ind.  482. 

A  cause  of  action  simply  to  correct  the  alleged  mistake  in 
the  deed  is  not  shown,  because  no  demand  and  refusal  to 
make  the  correction  are  alleged.  Bishopy.  Browriy  51  Vt.  330. 

The  answer  to  which  the  demurrer  was  overruled  shows 
that  Aaron  Chase,  who  died  seized  in  fee  of  the  said  lot,  by 
his  last  will,  which  had  been  duly  probated,  devised  the  lot 
to  the  appellee  for  her  natural  life,  and  also  empowered  her 
to  sell  the  same  at  private  sale  in  such  manner  and  upon  such 
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terms  as  she  should  deem  best.  It  is  to  be  observed,  how- 
ever, that  neither  the  deed  which  was  originally  made  to  the 
appellant,  nor  the  one  referred  to  in  this  answer  and  alleged 
to  have  been  made  and  held  ready  for  delivery,  for  the  pur- 
pose of  correcting  the  mistake  m  the  first,  purports  to  be 
made  in  pursuance  of,  or  for  the  purpose  of  executing,  the 
power  to  convey  contained  in  said  will.  In  the  absence  of 
some  reference  to  the  power,  by  way  of  recital  or  otherwise, 
showing  an  intent  to  execute  it,  a  deed  of  the  lot  made  by 
the  appellee  must  probably  be  deemed  to  convey  only  such 
estate  in  the  lot  as  the  appellee  is  shown  to  have  had, 
namely,  her  life-estate.  Fraizer  v.  Hasseyy  43  Ind.  310. 
Dunning  v.  Vandusen^  47  Ind.  423. 

We  need  not,  however,  pass  upon  the  question  of  the  suf- 
ficiency of  the  plea.  Any  answer  is  good  enough  for  a  bad 
complaint. 

The  judgment  is  affirmed,  with  costs. 

Opinion  filed  at  May  tenn,  ISSO. 

Petition  for  a  rehearing  overruled  at  November  term,  1881. 


!»•» 
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168    674  Constitutional  Law.— Superior  Court  of  Vanderburgh  County.— The  ju- 

risdiction  of  the  Superior  Court  of  Vanderburgh  county  is  less  than  that 
of  the  circuit  court,  and  is  therefore  inferior  to  the  latter.  The  Legis- 
lature has  the  power  to  establish  such  courts. 
Practicb.— Supreme  Court.— Change  of  Fcnu€.— Unless  the  motion^nd  af- 
fidavit for  a  change  of  venue  are  made  a  part  of  the  record  by  a  bill 
of  exceptions,  the  ruling  thereon  will  not  be  considered  by  the  Su- 
preme Court. 
WiTifESS.— Husband  and  Wife.— Divorce,— 'Evidence,— -By  the  act  of  March 
15th,  1879,  Acts  1879,  p.  245,  the  wife  is  a  competent  witness  in  an  action 
by  her  for  a  divorce,  to  testify  as  to  her  husband^s  habits  of  intoxica- 
tk>n  and  his  treatment  of  her,  and  in  relation  to  her  conduct  as  his  wife* 
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Practice,— AUmony. — iSupreme  Court, — Unless  objection  to  a  verdict  on 
acooant  of  excessive  alimony  Is  made  In  the  trial  court,  either  as  a 
cause  for  a  new  trial  or  by  motion  to  reduce  the  amount,  such  objection 
will  not  be  considered  In  the  Supreme  Court. 

From  the  Vanderburgh  Superior  Court. 
R.  A.  mUy  for  appellant. 

Newgomb,  C. — ^This  is  an  appeal  from  a  judgment  of  di- 
vorce and  alimony.     The  errors  properly  assigned  are : 

1.  That  the  Superior  Court  of  Vanderburgh  County  had 
not  jurisdiction  of  the  cause,  said  court  having  been  estab- 
lished in  violation  of  the  first  section  of  article  7  of  the  con- 
stitution. 

f 

2.  That  the  court  erred  in  overruling  appellant's  motion 
for  a  new  tnal. 

Some  of  the  causes  for  a  new  trial  have  been  improperly 
assigned  as  errors,  but  they  will  be  noticed  in  considering 
the  second  assignment. 

The  section  of  the  constitution  referred  to  is  as  follows : 
"The  judicial  power  of  the  State  shall  be  vested  in  a  su- 
preme court,  in  circuit  courts,  and  in  such  inferior  courts  as 
the  General  Assembly  may  establish." 

The  act  creating  the  Superior  Court  of  Vanderburgh  County 
limits  its  jurisdiction  to  civil  causes.  Acts  1877,  Reg.  Sess., 
p.  52.  Its  jurisdiction  is  less  than  that  of  the  circuit  court, 
and  it  is  therefore  inferior  to  the  latter.  That  the  Legis- 
lature may  establish  other  courts,  and  confer  upon  them 
some  of  the  powers  of  circuit  courts,  is  no  longer  an  open 
question.  Combs  v.  The  JState^  26  Ind.  98 ;  Anderson  v. 
TTie  State,  28  Ind.  22 ;  Clem  v.  The  State,  33  Ind.  418 ; 
Vickery  v.  Chase,  50  Ind.  461 ;  JEx  Parte  Wiley,  39  Ind. 
546 ;  Cropsey  v.  Henderson,  63  Ind.  268 ;  Oueti^  v.  The 
State,  66  Ind.  94. 

Of  the  causes  for  a  new  trial,  the  first  and  sixth  are  not 
referred  to  in  the  brief  of  appellant,  and  are  therefore  con- 
sidered as  waived. 
Vol.  77.-6 
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The  second  cause  was  the  overruling  of  a  demurrer  to  the 
complaint;  and  the  third,  the  sustaining  of  a  demurrer  to 
the  second  paragraph  of  the  answer.  These  were  not  grounds 
for  a  new  trial.  They  might  have  been  assigned  here  as 
errors,  but  are  not.  We  may  remark,  however,  that  the 
complaint  was  sufficient,  and  that  the  answer  demurred  to 
was  defective,  because,  while  it  assumed  to  answer  the  entire 
complaint,  it  left  unanswered  the  charges  of  cruel  treatment 
of  the  plaintiff. 

The  fourth  cause  was,  "That  the  court  erred  in  refusing 
the  defendant  a  change  of  venue  upon  the  motion  and  affi- 
davit, in  writing,  of  the  defendant,  as  to  the  bias  and  pre- 
judice of  the  judge  before  whom  said  cause  was  pending." 
This  motion  was  not  made  a  part  of  the  record  by  a  bill  of 
exceptions  ;  it,  therefore,  can  not  be  considered.  Buskirk's 
Practice,  143 ;  Fai^naworth  v.  CoquiUard^s  AdrnW^  22  Ind. 
453  ;  Horton  v.  WiUon,  25  Ind.  316. 

The  fifth  cause  was,  that  the  court  permitted  the  plaintiff 
to  testify  as  a  witness  in  her  own  behalf.  By  the  act  of 
March  15th,  1879,  husband  and  wives  are  made  competent 
witnesses  for  and  against  each  other,  except  in  actions  by 
the  husband  for  the  seduction  of  the  wife,  and  except  as  to 
communications  made  to  each  other  during  the  marriage. 

The  testimony  of  the  plaintiff  related  to  her  conduct  as 
the  wife  of  the  defendant,  and  to  his  habits  of  intoxication 
and  his  abusive  treatment  of  her.  There  was  no  error  in 
admitting  this  testimony.  Brown  v.  Norton^  67  Ind.  424 ; 
Hutchaaon  v.  The  State^  67  Ind.  449. 

The  remaining  causes  were,  that  the  verdict  was  not  sus- 
tained by,  and  was  contrary  to,  the  evidence. 

There  was  suffcient  evidence  of  cruel  treatment  to  sustain 
the  verdict. 

The  appellant  complains,  in  his  brief,  that  the  alimony 
awarded  by  the  verdict  was  more  than  was  warranted  by 
the  facts  proved  and  the  financial  ability  of  the  defendant. 
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But  this  was  not  embraced  in  the  causes  for  a  new  trial,  nor 
was  any  motion  made  below  to  reduce  the  amount ;  conse- 
<}uently  the  question  is  not  before  us.  Mout  v.  Menifee ^  59 
Ind.  525  ;  Bradley  v.  Bradley ,  45  Ind.  67  ;  Bamesw.  Roomer  ^ 
59  Ind.  589 ;  Rosenbaum  v.  McThomas^  34  Ind.  331. 

The  judgment  below  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in 
aU  things  affirmed,  at  the  costs  of  the  appellant. 


»•» 
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Shaffer  v.  Matthews,  Adm'b.  {IS  ms 

HuSBAMD  AND  WiFB.— -AntenttpitoZ  Contract, — Widow^a  Interest  in  Pet' 
8(mal  Estate.— Where  an  antenuptial  contract  had  been  executed,  the 
proyisions  of  which  show  that  the  husband  intended  to  and  did  limit 
and  define  the  interest  which  the  wife  should  take  in  his  property,  should 
she  Bunrive  him.  and  she  accepted  the  provision  therein  made  for  her, 
each  agreement  bars  the  right  of  such  widow  to  the  sum  allowed  by 
statute  to  a  surviving  wife. 

From  the  St.  Joseph  Circuit  Court. 

L,  Hubbard y  W.  G.  George  and  G.  PflegeTy  for  appellant. 
-4.  Anderson  and  J.  Brownfieldy  for  appellee. 

Elliott,  J. — ^This  record  presents  a  single  question.  That 
question  is  as  to  the  effect  of  an  antenuptial  contract  en- 
tered into  between  the  appellant  and  the  appellee's  intestate. 
That  agreement,  omitting  signatures  and  formal  parts,  is  as 
follows :  '* Articles  of  agreement  entered  into  by  and  between 
David  Shaffer,  of  the  first  part,  and  Elizabeth  Cobb,  of  the 
second  part :  Whereas  a  marriage  is  intended  to  be  had  and 
solemnized  between  the  said  David  Shaffer  and  Elizabeth 
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Cobb,  the  party  of  the  first  part,  for  himself,  his  heirs,  ex- 
ecutors and  administrators,  doth  covenant  and  agree  to  and 
with  the  said  Elizabeth  Cobb,  his  intended  wife,  in  case  the 
said  intended  marriage  shall  be  had  and  solemnized  between 
the  parties,  that,  at  his  decease,  should  she  outlive  him,  the 
party  of  the  second  part  shall  be  entitled  to  the  one-half  of 
the  personal  property  by  them  possessed  after  the  debts, 
should  there  be  any,  are  paid,  and  also  the  one-third  of  th& 
'  rents  and  profits  of  the  farm  on  which  I  live,  to  her  own 
proper  use  during  her  natural  life, — at  her  decease  to  go  to- 
my  heirs.  And  whereas  the  party  of  the  first  part  is  in- 
debted to  the  party  of  the  second  part  in  the  sum  of  four 
hundred  dollars,  it  is  agreed  by  the  party  of  the  second  part, 
that  the  said  four  hundred  dollars  is  to  remain  in  the  hands 
of  the  said  party  of  the  first  part  until  his  decease,  then  is 
to  be  paid  out  of  the  real  estate  of  the  party  of  the  first 
part  to  the  party  of  the  second  part,  or  her  heirs.  It  i^ 
agreed  between  the  parties,  that  the  property  of  the  party 
of  the  second  part  shall  remain  her  own  to  do  as  she  thinks- 
fit  with." 

It  is  contended  by  appellant's  counsel,  that  this  agree- 
ment does  not  bar  her  right,  as  the  widow  of  appellee's  in- 
testate, to  the  five  hundred  dollars  allowed  by  statute.  We 
think  otherwise.  The  instrument  Js  awkwardly  drawn  and 
incorrectly  worded,  but  there  is  enough  in  it  to  clearly  show 
that  the  purpose  of  the  parties,  in  executing  it.  was  to  make 
full  provision  for  appellant  in  the  event  of  her  becoming  the 
widow  of  the  man  whom  she  expected  to  marry.  There  can 
be  no  doubt  that  the  man  intended  to  limit  and  define  the 
interest  which  the  woman,  whom  he  expected  to  make  hi& 
wife,  should  take  in  his  property,  should  she  survive  him ; 
nor  can  there  be  any  doubt  that  the  woman  accepted  the 
provision  so  made  for  her.  The  right  of  the  woman  to  retain 
absolute  ownership  and  control  of  her  separate  property,, 
the  provision  that  she  should  take  one-half  of  all  her  hus- 
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l)aDd'8  personal  property,  at  his  death,  and  enjoy  daring 
life  the  farm  of  the  husband^  are  plainly  stated,  and  so 
stated  as  to  distinctly  show  an  intention  to  make  provision 
for  the  woman,  in  case  she  became  a  widow,  different  en- 
tirely from,  and  in  lieu  of,  that  made  by  statute.  It  is  very 
evident,  from  the  whole  tenor  of  the  contract,  that  it  was 
not  intended  that  the  woman  should  take  both  under  the 
contract  and  under  the  law.  There  is,  of  course,  no  question 
of  election,  for  the  antenuptial  contract  settled  and  adjusted 
the  rights  and  interests  of  the  parties,  leaving  nothing  open 
to  choice,  upon  the  death  of  either. 

The  court  below  gave  the  proper  construction  to  the  con- 
tract, and  as  this  was,  and  is,  the  only  question  in  the  case, 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Opinion  filed  at  May  term,  1S81. 

Petition  for  a  rehearing  ovemiled  at  November  term,  1881. 


»•» 
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Thomas  v.  Eiblinoeb  et  ux. 

Mechanic's  Lien. — Notice. — One  who  builds  an  entire  building  may 
aequire  a  lien  thereon  by  filing  his  notice  within  sixty  days  after  the 
completion  of  the  buUding;  but,  for  worlc  or  materials  for  a  part  only 
of  a  building,  the  notice  must  be  filed  within  sixty  days  after  the  work 
is  done  or  the  materials  furnished.    Woods,  J.,  dissents. 

From  the  Marshall  Circuit  Court. 
W.  B.  HesSy  for  appellant. 

BiCKNELL,  C.  C. — ^This  was  a  suit  to  enforce  a  mechanic's 
lien,  brought  by  the  appellant,  who  had  furnished  materials 
for  part  of  a  building,  against  the  defendants  as  the  owners 
of  the  building.    The  court  made  a  special  finding  of  the 
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facts,  and  stated  the  conclusions  of  law  separately ;  the 
appellant  excepted  to  the  conclusions  of  law.  Judgment 
was  rendered  upon  the  finding,  against  the  defendant  John 
W.  Kiblinger,  for  the  amount  due,  without  enforcement  of 
the  lien.     The  plaintiff  appealed. 

The  only  error  assigned  is,  that  the  court  erred  in  its  con- 
clusions of  law.     The  conclusions  of  law  were : 

1st.  That  the  plaintiff  is  entitled  to  recover  from  the  de- 
fendant John  W.  Kiblinger  the  sum  of  $22.50,  the  amount 
shown  to  be  due  on  said  lumber  account. 

2d.  That  the  plaintiff  is  not  entitled  to  enforce  his  lien 
for  the  price  of  the  said  lumber,  against  the  building,  he 
not  having  filed  his  notice  of  intention  to  hold  such  lien^ 
within  sixty  days  after  the  last  item  of  his  account  had  ma- 
tured. The  appellant  insists,  that  it  was  sufficient  to  file 
his  notice  of  lien  within  sixty  days  after  the  completion  of 
the  building,  and  that  the  court  erred  in  holding  that  the 
notice  ought  to  be  filed  within  sixty  days  after  the  furnish- 
ing of  the  materials. 

But  the  court  was  right.  It  appeared  upon  the  complaint 
that  the  notice  was  filed  more  than  sixty  days  after  the  ma- 
terials were  furnished,  and  the  cause  was  tried  by  the  court, 
upon  a  default,  in  the  absence  of  the  defendants.  He  who 
builds  a  complete  or  entire  building  may  acquire  a  lien 
by  filing  his  iiotice  within  sixty  days  after  the  completion  of 
the  building ;  but  if  a  man's  work,  or  materials,  go  for  a 
part  only  of  the  building,  his  notice  must  be  filed  within 
sixty  days  after  the  work  is  done,  or  materials  furnished. 
Hamilton  v.  Nayhr^  72  Ind.  171 ;  Lawton  v.  Caaen  73  Ind. 
60.  There  was  no  error  in  the  conclusions  of  law.  The 
judgment  of  the  court  below  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing" 
opinion,  that  the  judgment  of  the  court  below  be,  and  it  ia 
hereby,  in  all  things  affirmed,  at  the  costs  of  the  appellant*. 

Woods,  J.,  dissents. 
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No.  8310. 

Downey  et  al.  v.  The  StateV  ex  rel.  Downey  et  al. 

Pbactice. — special  Finding.— Conclusion  of  Law. — Bequest, — Signature 
of  Judge.— The  record  mast  show  that  a  special  finding^  and  conclusion 
of  law  thereon  were  made  at  the  request  of  one  or  both  of  the  parties, 
and  Signed  by  the  judge,  else  the  finding  will  be  treated  as  a  general 
one,  and  the  exception  to  the  conclusion  will  not  be  available. 

From  the  Marshall  Circuit  Court. 
A.  C.  Capron,  for  appellants. 

Woods,  J. — The  only  specification  of  error  which  is  brought 
to  our  attention,  in  the  brief  of  the  appellants,  is  pi:edicated 
on  an  exception  to  the  court's  conclusions  of  law  from  facts 
specially  found.  The  record  contains  an  elaborate  finding 
of  facts  and  a  statement  of  legal  conclusions,  to  which,  ac- 
cording to  the  recital,  the  appellants  excepted.  It  does  not 
appear,  however,  that  the  special  finding  was  made  at  the 
request  of  the  parties,  or  of  either  of  them,  and  neither  the 
finding  nor  the  statement  of  legal  conclusions  is  signed  by 
the  judge.  In  this  condition  of  the  record,  it  is  well  settled 
that  an  exception  to  a  legal  conclusion  so  stated  presents  no 
question.  The  finding,  however  special  in  form,  can  be  re- 
garded only  as  a  general  finding,  unless  made  at  the  request 
of  one  or  both  of  the  parties.  Martin  v.  Martin^  74  Ind. 
207;  Smith  v.  Tatman,  71  Ind.  171 ;  Haynie  v.  Johnsony 
71  Ind.  394. 

The  judgment  is  affirmed,  with  costs. 
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I  77      ^ 

^^  ^  Dawson,  Adm'x,  v.  Sparks  et  al. 

Wrongful  Conversion  op  Personal  Frofebty. —ExeciOion. — Levy.- 
The  levy  of  an  execution  on  personal  property,  without  an  actual  seiz- 
ure of  the  property  by  the  officer,  is  an  Invalid  levy ;  but,  if  the  officer 
afterward  takes  possession  of  the  property,  thereafter  the  levy  will  be 
legal  and  valid. 

Replevin.— JSyec^  of  Judgment  in.— Where  personal  property  levied  on 
is  replevied  from  the  execution  ci'editor  and  officer  by  a  third  person, 
and  in  such  replevin  suit  final  judgment  is  rendered  in  favor  of  such 
creditor  and  officer  for  the  return  of  the  property  levied  on,  and  re- 
mains in  force,  and  thereupon  the  officer  seizes  and  sells  the  property 
to  satisfy  the  creditor's  judgment,  such  third  person  can  not  afterwards 
maintain  an  action  against  the  creditor  and  officer  for  the  wrongful 
taking  and  conversion  of  such  property. 

From  the  Huntington  Circuit  Court. 

£.  F.  Ibach  and Markelly  for  appellant. 

J.  G.  Branyan  and  C.  W.  Watkins^  for  appellees. 

HowK,  J. — In  her  complaint  in  this  action,  the  appellant, 
the  plaintiff  below,  alleged  in  substance,  that,  on  or  about 
the  7th  day  of  December,  1877,  the  appellees,  without  leave 
and  wrongfully,  took,  of  and  from  the  appellant,  and  had 
not  returned,  the  following  property,  to  wit,  one  two-horse 
wagon,  of  the  value  of  eighty  dollars,  by  reason  of  which, 
the  appellant  said,  she  was  damaged  in  the  sum  of  one  hun- 
dred dollars,  for  which  and  for  other  proper  relief  she  de- 
manded judgment. 

The  cause  was  put  at  issue  and  tried  by  the  court,  and  a 
finding  was  made  for  the  appellees,  the  defendants  below, 
and  over  the  appellant's  motion  for  a  new  trial,  and  her  ex- 
ception saved,  judgment  was  rendered  against  her  for  the 
appellees'  costs. 

The  only  error  assigned  by  the  appellant  is  the  decision 
of  the  circuit  court  in  overruling  her  motion  for  a  new  trial. 

As  necessary  to  a  proper  understanding  of  the  questions 
presented  for  the  decision  of  this  court,  we  will  first  give  a 
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summary  of  the  facts  of  this  case,  as  we  gather  the  same 
from  the  Fecord.  On  the  18th  day  of  December,  1876,  the 
appellee  Sparks,  by  the  consideration  of  a  justice  of  the 
peace  of  Huntington  county,  recovered  a  judgment  against 
one  William  D.  Dawson  for  the  sum  of  $108  and  costs,  on 
which  judgment  an  execution  was  issued  by  the  justice,  on 
December  22d,  1876,  to  one  Jacob  J.  Smith,  a  constable  of 
said  county.  By  virtue  of  t&is  execution  the  constable  levied 
on  the  wagon  described  in  the  complaint,  as  the  property  of 
said  William  D.  Dawson ;  but,  before  the  constable  made 
sale  of  the. wagon,  it  was  replevied  out  of  his  possession  by 
the  appellant's  intestate,  John  Dawson,  then  in  full  life, 
who  claimed  to  be  the  owner,  and  entitled  to  the  possession 
of  the  property.  Before  the  final  trial  of  this  action  of  re- 
plevin, the  plaintiff  therein,  John  Dawson,  died  and  the  ap- 
pellant, Mahala  Dawson,  as  the  administratrix  of  his  estate, 
was  substituted  as  plaintiff  in  his  stead.  The  trial  of  that 
case  at  the  October  term,  1877,  of  the  court  below,  resulted 
in  a  verdict  for  the  defendants  therein,  and  thereon  a  judg- 
ment was  rendered  in  their  favor  against  the  plaintiff,  the 
appellant  in  this  action,  for  their  costs,  *<and  that  said  plain- 
tiff return  the  property  described  in  the  complaint,  to  wit, 
one  two-horse  wagon,  to  the  defendants."  On  June  21st, 
1877,  the  constable  returned  said  execution,  with  his  levy 
on  said  wagon  endorsed  thereon.  No  execution  was  issued 
on  the  judgment  in  the  replevin  suit,  but  the  appellant  paid 
the  costs  therein.  On  June  21st,  1877,  the  justice  issued  an 
alias  execution  on  the  aforesaid  judgment  against  the  said 
William  D.  Dawson,  to  the  said  Jacob  J.  Smith,  constable, 
and  placed  the  same  in  his  hands  on  the  same  day.  In  their 
verdict  in  the  replevin  case,  the  jury  found  that  the  said 
wagon  was  of  the  value  of  seventy  dollars. 

After  the  judgment  in  the  replevin  suit,  in  October,  1877, 
the  said  William  D.  Dawson  agreed  with  his  mother,  the 
appellant,  that  she  might  have  the  said  wagon  if  she  would 
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pay  the  said  sum  of  seventy  dollars,  at  which  it  had  been 
valued,  on  the  said  judgment  against  him,  in  favor  of  the 
appellee  Sparks.  In  accordance  with  this  agreement,  the 
appellant  paid  seventy  dollars  on  said  judgment,  on  and  be- 
fore November  19th,  1877.  On  December  15th,  1877,  the 
constable  sold  the  said  wagon,  under  said  execution,  to  the 
appellee  Sparks,  for  the  sum  of  thirty  dollars. 

With  this  general  statement  of  the  facts  of  this  case,  as 
shown  by  the  record,  we  proceed  now  to  the  consideration 
of  the  points  made  in  argument  by  the  appellant's  counsel. 
Counsel  say :  *'First,  we  insist  that  the  second  assumed 
levy,  made  by  constable  Smith,  on  the  execution  issued 
June  21st,  1877,  was  no  levy."  On  June  23d,  1877,  the 
constable  endorsed  on  the  execution  that  he  had  levied  on 
the  wagon,  but  he  did  not  take  it  into  his  possession.  It 
may  be  conceded  that  this  was  an  invalid  levy.  It  appeared, 
however,  that  afterwards,  and  before  the  sale  of  the  wagon, 
the  constable  perfected  his  levy  by  an  actual  seizure  of  the 
property,  as  he  had  the  right  to  do.  By  such  seizure  of  the 
wagon,  the  constable's  imperfect  levy  thereon  was  rendei'ed 
legal  and  valid,  and  the  first  objection  of  appellant's  counsel 
thereto  was  obviated. 

But  counsel  further  say :  "  We  insist  that  the  constable. 
Smith,  could  not,  as  he  did  in  this  case,  return  the  execu- 
tion issued  December  22d,  1876,  after  he  had  been  sued  in 
replevin,  and  return  that  fact  and  take  out  another  execu- 
tion before  that  suit  was  determined."  Upon  this  point, 
the  appellant's  counsel  have  cited  the  case  of  Stewart  v. 
NunemakeVf  2  Ind.  47,  and  it  must  be  conceded  that  it 
would  fully  sustain  their  position,  if  it  were  applicable  to  the 
case  now  before  us.  As  between  the  execution  defendant 
and  the  plaintiff  therein,  or  the  constable,  it  may  be  true 
perhaps,  that  the  action  of  the  constable  in  returning  the 
first  execution  after  the  property  levied  on  had  been  replev- 
ied, and  in  taking  out  another  execution  before  the  replevin 
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salt  was  determined,  was  irregular  and  open  to  objection  ; 
and  it  may  be  that,  upon  the  application  of  the  execution 
defendant,  this  second  execution  might  have  been  set  aside. 
But  the  appellant  in  this  case  was  a  stranger  to  the  execu- 
tions issued,  and  we  fail  to  see  that  she  was  injuriously  af- 
fected in  any  manner  by  the  action  of  the  constable,  either 
in  returning  the  first  or  in  taking  out  the  second  execution. 
Certainly,  her  title  to  the  property  levied  on,  if  she  had 
any,  was  not  prejudiced  by  the  acts  of  the  constable,  of 
which  she  complains. 

But,  in  the  replevin  suit  for  the  same  property,  betweea 
the  same  parties,  the  court  below  adjudged,  as  we  have  seen,, 
that  the  appellant  was  not  the  owner,  nor  entitled  to  the 
possession,  of  the  property,  and  that  she  must  return  the 
same  to  the  appellees ;  and  this  judgment  remained  in  full 
force,  and  had  not  been  appealed  from,  annulled  or  set  aside. 
It  is  clear,  therefore,  that  the  appellees  were  entitled  to  the 
possession  of  the  property  in  controversy,  as  against  the  ap- 
pellant. It  is  claimed ,  however,  by  the  appellant's  counsel,  as 
we  understand  their  argument,  that  the  appellees'  only  rem- 
edy was  to  sue  out  an  execution  on  the  judgment,  in  the  re- 
plevin suit,  for  the  return  of  the  property,  and  that,  if  they 
could  not  thus  obtain  the  possession  of  the  property,  they 
must  then  resort  to  a  suit  on  the  replevin  bond.  Doubtless,, 
these  statutory  remedies  were  open  to  the  appellees,  if  they 
had  seen  fit,  or  had  been  compelled,  to  resort  to  them.  But 
after  the  judgment,  in  the  replevin  suit,  had  been  decided 
in  their  favor,  the  appellees  found  and  took  possession  of 
the  property,  which,  under  said  judgment,  they  were  clearly 
entitled  to,  and  the  appellant  was  ordered  to  return  to  them  ; 
and  they  then  proceeded  to,  and  did,  sell  said  property  un- 
der said  second  execution,  to  the  appellee  Sparks. 

After  such  sale,  the  appellant  commenced  this  suit  against 
the  appellees  to  recover  damages  for  the  alleged  wrongful 
taking  and  conversion  of  the  property  in  controversy.     Up- 
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oa  the  case  made  by  the  evidence  in  the  record,  we  are  of 
the  opinion  that  the  appellant  has  failed  to  show  that  she 
was  the  owner  of  such  property,  or  entitled  to  its  posses- 
sion, at  the  time  this  suit  was  commenced.  We  do  not 
think  that  the  irregularities  complained  of,  conceding  them 
to  be  such,  in  the  return  of  the  first  and  issue  of  the  second 
execution,  and  in  taking  possession  of  and  selling  the  prop- 
erty in  controversy,  after  the  rendition  of  the  judgment, 
in  the  replevin  suit,  awarding  the  return  thereof,  without  a 
writ  for  such  return,  would  vitiate  or  avoid  the  title  of  the 
appellee  Sparks  to  such  property,  or  his  right  to  its  pos- 
session. Nor  do  we  think,  that  these  irregularities,  if  such 
they  were,  gave  the  appellant,  as  against  the  appellees,  any 
cause  of  action  for  the  recovery  of  damages,  for  their  al- 
leged wrongful  taking  and  conversion  of  the  property.  Our 
conclusion  is,  that  the  court  did  not  err  in  overruling  the  ap- 
pellant's motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


No.  8052. 
Smith  v.  Duncan. 

CJiTT. — Order  for  Street  Improvement.— Advisory  Committee.—A88es9mefUs,— 
The  order  of  a  city  council  for  a  street  Improyement  must  specify  the 
nature  and  plan  of  the  work  in  such  manner  as  to  afford  a  basis  for 
letting  the  contract. 

43AME. — Precept, — ABsessment, — ^An  order  which  does  not  specify  of  what 
wood  the  blocks  shaU  be  made,  how  they  shall  be  laid,  and  to  what 
grade,  but  leaves  these  and  like  particulars  to  the  city  engineer,  is 
insufficient,  and  wiU  not  warrant  a  precept  for  the  enforcement  of  an 
assessment. 

Samk.— Delegation  of  Power,— Such  delegation  of  the  powers  and  duties 
of  the  council  to  the  engineer  is  not  permissible. 
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Prom  the  Marioa  Circuit  Court. 

J.  T.  Dye  and  A.  G.  Harris^  for  appellant. 

.  J.  jR.  Wilson^  C.  W.  Smith  and  J.  8.  Duncan^  for  ap- 
pellee. 

Woods,  J. — ^The  appellant  obtained  a  precept  for  the  col- 
lection  of  a  sum  claimed  to  be  due  from  the  appellee  for  & 
proportionate  share  of  the  expense  or  price  of  the  improve- 
ment of  Meridian  street  in  Indianapolis.  Duncan  appealed 
from  the  precept  to  the  circuit  court,  which  sustained  his 
demurrer  to  the  transcript  of  the  proceedings,  and  gave 
judgment  for  the  appellee.  The  appellant  saved  an  excep- 
tion and  has  assigned  the  ruling  as  an  error. 

The  appellee  makes  two  principal  objections  to  the  pro- 
ceedings : 

First.  That  the  ordinance  under  which  the  work  was  done 
is  void ; 

Second.  That  the  assessment  against  the  appellee  is  erro- 
neous and  excessive. 

It  is  claimed  that  the  ordinance  is  void,  because  it  dele- 
gated to  the  city  engineer  the  power  to  fix  or  establish  the 
grade  of  the  improved  street,  and  also  created  a  committee 
or  agency,  composed  of  private  citizens,  upon  which  duties 
were  devolved  which,  under  the  law,  belonged  to  the  council 
and  could  not  be  delegated. 

Besides  its  title,  the  ordinance  consists  of  three  sections, 
of  which  the  material  parts  are  as  follows : 

"Sec.  1.  Be  it  ordained  ♦  •  ♦  that  North  Meridian 
street  •  ♦  *  be  properly  graded  according  to  stakes  to  be 
set  by  the  city  civil  engineer,  and  that  the  same  be  paved 
with  wooden  block  pavement  to  the  width  of  fifty  feet  from 
the  south  side  of  New  York  street  to  St.  Clair  street,  and  to 
the  full  width  of  said  street  between  the  curbing  from  St. 
Clair  street  to  Tinker,  or  Seventh  street,  the  sidewalks  on 
either  side  of  said  street,  between  New  York  and  St.  Clair 
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streets,  to  be  widened  and  properly  graded  to  the  width  of 
twenty  feet,  the  sidewalks  or  outer  edge  of  the  pavement 
of  said  street,  between  New  York  and  Seventh  streets,  to  be 
properly  curbed  with  Flatrock  stone,  four  inches  in  thick- 
ness, eighteen  inches  in  width,  and  not  less  than  four  feet 
in  length.  To  be  made  and  constructed  according  to  the 
specifications  to  be  furnished  by  the  civil  engineer,  and 
under  his  supervision.  Provided,  that  the  following  prop- 
erty holders  on  the  line  of  said  work"  [here  named]  **are 
hereby  appointed  an  advisory  committee,  to  act  in  conjunc- 
tion with  the  committee  on  contracts,  in  awarding  the  con- 
tract for  said  work,  and  shall  also  advise  with  the  civil 
engineer  in  drawing  the  specifications,  and  assist  in  superin- 
tending said  work  ;  but  the  whole  to  be  done  under  the  di- 
rection and  control  of  said  engineer  and  said  council ;  and 
that  the  expense   *    •   be  assessed,"  etc. 

*«Sec.  2.  The  civil  engineer  is  hereby  directed  to  set  the 
proper  grade-stakes,  and  the  city  clerk  is  hereby  directed 
to  advertise,  by  publication,  *  *  that  sealed  proposals  will 
be  received  by  the  common  council,  at  its  meeting  to  be 
held  on  the  14th  day  of  April,  1873,  for  the  execution  of 
said  work." 

By  the  third  section,  the  ordinance  was  declared  to  be  in 
force  from  and  after  its  passage. 

We  are  not  prepared  to  say  that  there  was  any  such  dele- 
gation of  powers  to  the  committee  of  property  holders  as 
could  affect  the  validity  of  the  ordinance.  Their  functions 
were  advisory  merely,  all  powers  and  control  being  reserved 
to  the  engineer  and  common  council.  We  decide  nothing  on 
this  point,  however.  The  following  authorities,  cited  by 
counsel,  may  be  noted  :  City  of  St.  Louis  v.  Clemens^  43 
Mo.  395 ;  Zottman  v.  The  City  of  San  Frandsco^  20  Cal. 
96  ;  The  Bank  of  Augusta  v.  Earle,  13  Pet.  519,  584  ;  Ex 
parte  Winsor^  3  Story,  411 ;  Angell  &  Ames  Corporations,  10 
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ed.,  sec.  Ill ;  Farmers^  Loan^  etc.,  Co.  v.  CarroU,  5  Barb. 
613;  Brady  v.  The  Maycyr,  etc,  2  Bosw.  173. 

In  the  case  of  Merrill  v.  Abbott\  62  Ind.  549,  **after  a 
careful  review  of  the  authorities,"  it  was  said  :  '*We  feel 
justified  in  saying  that  an  order  for  a  street  improvement 
must,  in  appropriate  terms,  either  ordain,  resolve,  or  de- 
clare that  the  street  to  which  it  refers  shall  be  improved, 
specifying  the  nature,  character,  or  plan  of  the  proposed  im- 
provement in  such  a  way  as  to  give  at  least  a  general  direc- 
tion to  the  letting  of  the  work  and  the  execution  of  the  con- 
tract contemplated  by  such  order.  Such  an  order  is,  in 
some  respects,  analogous  to  a  judicial  act,  and  ought  clearly 
and  explicitly  to  prescribe  what  it  authorizes  to  be  done  as 
regards  the  contemplated  improvement  to  which  it  is  in- 
tended to  apply." 

The  ordinance  in  question  does  not  conform  to  this  rule. 

It  is  definite  in  but  a  few  particulars,  as  that  the  pavement 

shall  be  of  wooden  blocks,  shall  be  fifty  feet  wide  in  a  part 

of  the  street,  and  from  curb  to  curb  in  another  part,  and  the 

curbing  stones   shall  not  be  less  than  certain  dimensions 

named  ;  but  of  what  wood  the  blocks  shall  be,  how  they  shall 

be  laid,  to  what  grade,  and  every  minutia  of  the  work,  is 

left  to  be  determined  by  the  engineer.     The  law  does  not 

contemplate  the  delegation  of  such  powers  to  that  officer. 

Act  of  March  14th,  1867,  sees.  27,  61,  68-71,  1  R.  S.  1876, 

p.  267.     Besides  the  citations  found  in  Merrill  v.  Abbott, 

^pra,  see  Dillon  Mun.  Corp.  (2d  ed.)  sees.  60, 618  ;  Birdsall 

V.  Clark,  29  Am.  R.  105;  S.  C,  73  N.  Y.  73;   Thompson 

y.  Schermerhorn,    6  N.    Y.   92;  Whyte  v.  Mayor,  etc,  2 

Swan,  364 ;  Hydes  v.  Joyes,  4  Bush,  464 ;  Foss  v.   The 

City  of  Chicago,  56  111.   354;  Lake  Shore,  etc,  R.  JR. 

Co.  V.  The  City  of  Chicago,  56  HI.  454 ;  Thomson  v.  The 

City  of  Boonville,  61   Mo.  282 ;    City  of  St.  Louis  v. 

Ckmens,  43  Mo.  395 ;  City  of  Oakland  v.  CarperUier^ 
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13  Cal.  540 ;  State  v.  Fiske,  9  R.  I.  94 ;  State  v.  City  of 
Paterson,  34  N.  J.  L.  163. 

It  is  unnecessary  to  consider  the  other  points  discussed  by 
counsel. 

The  judgment  is  affirmed,  with  costs. 
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No.  8043. 

Judy  et  al.  v.  Gilbert. 

Will. — Intention, — Parol  Evidence, — ^The  intention  of  a  testator  mast  be 
gathered  from  the  will  itself,  and  its  legal  meaning  and  effect  can  not 
be  varied  by  parol  evidence. 

Same.— Jft9toA:e8.— Mistakes  in  a  will  can  not  be  corrected  by  courts,  ex- 
cept in  cases  where  the  mistake  is  apparent  on  the  face  of  the  will.  It 
can  not  be  done  by  extrinsic  evidence. 

Same. — Description  of  Real  Estate. — ^A.,  desiring  to  buy  the  "northeast 
quarter  of  the  southeast  quarter^'  of  a  certain  section  of  land,  borrowed 
from  his  wife  money  to  pay  therefor,  agreeing  that,  if  she  would  loan  it  to 
him,  he  would  devise  the  land  to  her  for  life,  with  remainder  to  her 
children,  and  in  pursuance  thereof  made  his  will,  intending  to  devise 
such  land  to  her,  but,  by  mistake,  the  land  was  described  in  the  will  as 
the  "northeast  quarter  of  the  southwest  quarter"  of  the  same  section^ 
which  tract  the  testator  never  owned. 

Held^  that  there  was  no  mistake  apparent  on  the  face  of  the  will,  and  that 
parol  evidence  is  inadmissible  to  show  that  the  testator  intended  to  de- 
scribe a  different  tract  from  that  named  in  the  will. 

Contract.— /8i>cc</lc  Performance.— -Statute  of  Frauds,— Pleading.— Pos- 
session.— ^Where  the  possession  of  land  Is  relied  upon  to  take  a  contract 
for  the  conveyance  thereof  out  of  the  statute  of  frauds,  as  a  part  per- 
formance, possession  must  be  taken  under  such  contract  and  in  pursu- 
ance of  its  provisions,  and  a  complaint  for  specific  performance  of  such 
contract  must  so  aver. 

PfULCTicis..— Pleading.— Complaint.— A  plaintiff  can  not  base  his  com- 
plaint upon  one  definite  theory,  and  then  claim  a  right  to  relief  upon 
another. 

From  the  Lagrange  Circuit  Court. 
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0.  M.  McDonaJdf  G.  A.  Cutting  and BcUhUf  for 

appellants. 
J.  D.  Ferrall^  for  appellee. 

Elliott,  C.  J. — A  single  error  is  alleged,  and  that  is  as- 
signed upon  the  ruling  sustaining  appellee's  demurrer  to  the 
complaint  of  the  appellants.  The  material  facts  stated  as 
the  cause  of  action  may  be  thus  summarized  :  John  Hall 
desired  to  buy  a  certain  tract  of  land  described  as  **The 
northeast  quarter  of  the  southeast  quarter  of  section  29, 
township  37  north,  of  rans:e  11  east,  situate  in  Lagrange 
county,  Indiana.''  He  borrowed  money  from  his  wife  to  buy 
the  land,  and  promised  her  that  if  she  would  lend  him  the 
money  he  would  devise  the  land  to  her  for  life  and  remain- 
der in  fee  to  her  children  ;  that  in  September,  1843,  the  tes- 
tator was  the  owner  of  the  land  above  described  and  of  no 
other ;  that,  pursuant  to  his  agreement  with  his  wife,  he  made 
his  will,  intending  to  devise  to  her  the  said  land  ;  that,  by 
mistake  of  the  draftsman  employed  to  prepare  the  will,  the 
land  was  wrongly  described  as  *'the  northeast  quarter  of  the 
southwest  quarter  of  section  29,  in  township  37  ;"  that  the 
testator  did  not  then  own,  nor  did  he  at  any  time  own,  the 
land  described  in  the  will ;  that  the  widow  of  the  testator 
took  possession  of  the  said  northeast  quarter  of  the  south- 
east quarter  of  section  29,  township  37,  range  11  east,  un- 
der the  will ;  that  she  remained  in  possession  until  her  death. 

The  appellants  insist  that  the  will  conferred  title  upon  the 
widow  during  life  and  remainder  in  fee  to  her  children. 
This  general  position  is  based  upon  these  propositions : 

First.  That  a  will  must  be  construed  so  as  to  carry  into 
effect  the  intention  of  the  testatoi ,  and  that  it  is  clear  that 
the  testator  intended  to  devise  the  land  of  which  the  widow 
took  possession  to  her. 

Second.  That  as  the  testator  owned  but  one  tract  of  land^ 
and  as  the  only  eiTor  in  the  description  consisted  in  writ- 
Vol.  77.-7 
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ing  the  word  **west"  after  the  word  *'south,"  instead  of-the 
word  **east,'*  the  misdescription  should  be  corrected. 

Of  these  in  their  order : 

First,  It  is  undoubtedly  true  that  the  intention  of  the 
testator  must  govern,  but  this  intention  must  be  gathered 
from  the  will  itself.  Parol  evidence  can  not  be  used  to  add 
to,  or  take  from,  the  will.  The  instrument  may  be  read  by 
the  light  of  surrounding  circumstances,  but  its  legal  mean- 
ing and  effect  can  not  be  varied  by  parol  evidence.  This  is 
a  cardinal  principle,  and  is,  in  truth,  a  rule  without  an  ex- 
ception. To  permit  evidence  of  the  character  insisted  upon 
by  appellants  to  control  the  plain  and  unambiguous  words 
of  the  will,  would  be  a  direct  violation  of  this  elementary  rule. 

Second.  Mistakes  not  apparent  on  the  face  of  the  will 
can  not  be  connected  by  the  court.  Courts  must  construe 
and  enforce  wills  as  they  are  written.  To  undertake  to  cor- 
rect mistakes  upon  extrinsic  evidence  would  be  to  supply 
the  place  of  written  instruments  with  verbal  statements,  and 
would  often  result  in  the  court's  making  the  will  instead  of 
the  testator.  The  position  of  appellant's  counsel  is,  that 
the  will  should  be  treated,  not  as  devising  the  land  actually 
described  therein,  but  as  devising  land  of  which  the  testator 
died  the  owner.  In  support  of  this  position,  counsel  cite  the 
case  of  Cleveland  v.  Spilman^  25  Ind.  95.  In  that  case,  the 
language  of  the  testator  was,  "my  land,  being  the  south  half 
of  the  northeast  quarter  of  section  36,  township  3  south,  of 
range  12  east,  I  do  *  bequeath  to  my  wife,  Eliza."  The  court, 
in  its  opinion  in  that  case,  placed  great  stress  upon  the  clause, 
**my  land,"  and  very  properly,  for  these  words  were  of 
themselves  sufficient  to  carry  the  land  then  owned  by  the 
testator.  The  attempt  to  specifically  describe  the  land  did 
not  make  nugatory  the  general  description.  There  was,  in 
the  case  cited,  no  need  of  looking  beyond  the  will,  for  the 
language  used  by  the  testator  furnished  all  the  needed  in- 
formation of  the   testator's   intention.      In   McAlister  v. 
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ButterHeldy  31  Ind.  25,  the  coui*t  held  that  mistakes  in  a 
will  can  not  be  corrected  by  the  courts,  except  in  cases  where 
the  mistake  is  apparent  upon  the  face  of  the  will  itself.  The 
earlier  case  of  Judy  v.  Williams^  2  Ind.  449,  declares  and 
enforces  the  same  principle,  and  in  the  case  of  Grimes'  Ex'rs 
Y.Ha)*mon,  35  Ind.  198,  the  court  approved  the  doctrine  of 
the  earlier  cases .  In  the  case  last  cited ,  the  court  quoted ,  with 
approval,  from  the  opinion  in  Jackson  v.  Payne's  Ex'rs^  2 
Met.  (Ky.)  567,  the  following :  «*The  doctrine  in  regard  to 
mistakes  in  wills  is,  that  courts  of  equity  have  jurisdiction  to 
correct  them  when  they  are  apparent  upon  the  face  of  the  will, 
and  must  be  such  as  may  be  made  out  by  a  proper  construc- 
tion of  its  terms,  otherwise  there  can  be  no  relief."  In  the 
case  of  Bunnell  v.  Bunnell^  73  Ind.  163,  the  doctrine  of  the 
cases  cited  was  again  approved. 

The  rule  recognized  by  our  cases  is  an  old  one,  and  is  well 
supported  by  both  the  ancient  and  modem  authorities.  Lord 
Coke,  in  Cheyney's  Ca^e,  5Rep.  68,  said  :  "In  a  devise  of  land 
by  writing,  an  averment  out  of  the  will  should  not  be  received. 
For  a  will  concerning  land  ought  to  be  in  writing,  and  not  by 
any  averment  of  the  same,  otherwise  it  were  a  great  inconveni- 
ence that  not  any  may  know  by  the  written  words  of  the 
will  what  construction  to  make,  if  it  might  be  controlled  by 
collateral  averment  out  of  the  will."  The  cases  cited  by 
appellant,  holding  a  different  doctrine  from  that  approved 
by  us,  we  think  wrong  in  principle,  and  in  conflict  with  au- 
thority. Among  the  later  cases  holding  the  same  doctrine 
as  that  of  this  court  may  be  cited  Bishop  v.  Morgan^  82 
111.  351 ;  Kurtz  V.  Hibner,  55  III.  514  ;  Fitzpatrick  v.  Fitz- 
patricky  36  Iowa,  674  ;  Reynolds  v.  Robinson^  82  N.  Y.  103  ; 
Griscom  V.  Evens,  1  Am.  Probate  Cases,  130. 

There  is  no  mistake  upon  the  face  of  the  will  which  is 
here  the  subject  of  investigation.  There  is  no  latent  ambi- 
guity. The  property  devised  is  accurately  described.  The 
claim  is  not  that  there  is  an  inaccurate  description  apparent 
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upon  the  face  of  the  will,  but  that  the  testator  ought  to  have 
described  some  other  property.  The  court  is  asked  to  admit 
parol  evidence  to  show,  that,  although  the  testator  described 
with  perfect  accuracy  one  parcel  of  land,  he  meant  another. 
The  bare  statement  of  appellant's  position  exposes  its  hostil- 
ity to  fundamental  and  salutary  principles  of  jurisprudence. 

It  is  argued  that  the  parol  contract  set  forth  in  the  com- 
plaint should  be  specifically  enforced  and  a  conveyance  of 
the  land  ordered  to  be  made  to  appellant.  Waiving  all  other 
objections  to  this  argument,  we  state  two  which  are  fatal  to 
its  validity.  The  complaint  is  not  so  framed  as  to  present 
a  right  to  have  specific  performance  of  a  contract.  It  pre- 
sents only  the  question  as  to  complainant's  rights  under  the 
will  of  John  Hall.  A  complainant  can  not  base  his  com- 
plaint upon  one  definite  theory,  and  then  claim  a  right  to 
relief  upon  another.  Lockwood  v.  Quackenbushy  83  N.  Y. 
607.  If,  however,  the  complaint  were  so  framed  as  to  make 
a  case  for  specific  performance,  it  is  fatally  defective.  It 
shows  a  verbal  contract  for  the  conveyance  of  land,  and  one 
fully  within  the  statute  of  frauds,  but  fails  to  show  any  part 
performance  taking  the  case  out  of  the  statute.  In  order 
to  take  such  a  case  out  of  the  statute,  possession  must  be 
taken  under  the  contract.  It  is  not  enough  that  possession 
is  taken ;  it  must  be  taken  under  the  verbal  contract  and 
pursuant  to  its  provisions.  Mucker  v.  Steelman,  73  Ind. 
396 ;  Neal  v.  Nealy  69  Ind.  419.  The  complaint  does  not 
allege  that  possession  was  taken  under  the  verbal  agreement, 
but,  on  the  contrary,  shows  possession  under  another  and 
distinct  claim. 

Judgment  affirmed,  at  costs  of  appellant. 

Woods,  J.,  absent. 
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No.  9493. 

The  State  v.  Bichards. 

OsooNAi.  Law.  —  Prcu^Uee,  —  Appeal  from  Justice. — Becognizance, — 
8taMe$  Construed, -^  Defects  Cured.— A  recognizance,  given  for  the 
poipoee  of  effecting  an  appeal  from  the  judgment  of  a  justice  of  the 
peace  in  a  criminal  case,  is  an  appeal  bond  within  the  meaning  of  the 
act  of  Febniary  25th,  1875,  R.  S.  1881,  sec.  1283,  and,  if  defective,  a 
new  bond  may  be»  filed  in  lieu  of  it.  If  this  were  not  so,  its  defects 
would  be  deemed  cured  by  force  of  sec.  790  of  the  code  of  1852.  R.  S. 
1881,  sec.  1221. 

From  the  Washington  Circuit  Court. 

D.  P.  Baldwin^  Attorney  General,  F.  L.  Prow^  Prose- 
cuting Attorney,  and  8.  B.  VoyleSy  for  the  State. 
H.  Heffren  and  J.  A.  Zaring^  for  appellee. 

Woods,  J. — ^The  appellee  appealed  to  the  circuit  court 
from  the  judgment  of  a  justice  of  the  peace,  assessing 
against  him  a  fine  for  obstructing  a  highway.  The  recog- 
nizance given  by  the  appellee  for  his  appearance  in  the  cir- 
cuit court  was  drawn  in  the  ordinary  form  of  an  appeal  bond 
in  civil  cases,  and  was  left  blank  as  to  the  amount  of  the 
penalty,  and  on  this  account  the  prosecutor  moved  to  dis- 
miss the  appeal.  The  appellee  interposed  a  motion  for  leave 
to  file  another  bond,  which  leave  the  court  granted,  and,  the 
new  bond  having  been  filed,  the  court  overruled  the  motion 
to  dismiss.  There  was  no  error  in  this  ruling.  The  act  of 
February  25th,  1875,  2  R.  S.  1876,  p.  623  (Revision  of  1881, 
p.  246,  sec.  1283),  entitled  **An  act  concerning  the  prac- 
tice in  cases  appealed  to  the  circuit  court,"  provides :  ''That 
in  all  cases  where  an  appeal  shall  be  taken  from  a  jus- 
tice of  the  peace"  (or  other  couils  named)  "to  the  cir- 
cuit court,  and  the  appeal  bond,  filed  in  such  case,  shall  be 
defective  in  substance  or  form,  or  for  want  of  proper  ap- 
proval, such  case  shall  not  be  dismissed  on  account  of  such 
defect  or  informality,  if  the  appellant  will,  when  required 
by  the  court  to  which  such  appeal  is  taken,  file  in  such  court 
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a  sufficient  bond,  with  surety,  to  the  acceptance  of  such 
court  in  such  sum  as  such  court  shall  require." 

A  recognizance,  given  for  the  purpose  of  effecting  an 
appeal  from  a  judgment  of  a  justice  of  the  peace  in  a  crimi- 
nal case,  is  an  appeal  bond  within  the  meaning  of  this  act. 
But,  if  this  were  not  so,  the  ruling  of  the  court  was  right  for 
another  reason.  The  defect  in  the  original  bond  was  cui-ed 
by  force  of  tlie  790th  section  of  the  code.  2  R.S.  1876,  p.  311. 

The  evidence  is  not  in  the  record,  and  no  statement  is 
made  in  the  bill  of  exceptions  as  to  the  character  and  scope 
of  the  proof.  It  is,  therefore,  impossible  to  decide  whether 
the  court  committed  error,  either  in  giving  or  refusing  in- 
structions. 

The  judgment  of  the  circuit  couit  is  affirmed. 


♦•'»■ 
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135  ms!  Tate  v.  Fletcher  et  al. 


135    686, 
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1 149   ivz\         Review  OP  Judgment. — Pleading, — Cross  Complaint, — Promissory  Note, 

— Material  Alteration, — Mortgage. — Attorneys^ Fees, — Across  complaint 
filed  by  the  holder  of  a  junior  mortgage,  in  an  action  by  the  mortgagee 
to  review  a  judgment  of  foreclosure  taken  against  him  by  the  holder  of 
the  prior  note  and  mortgage,  alleging  that  the  note  secured  by  such 
mortgage  had,  after  its  execution  and  without  the  consent  of  the 
makers,  been  altered  by  its  holder  by  striking  out  the  words  "if  suit  be 
Instituted,"  whereby  a  conditional  promise  to  pay  attorneys'  fees  was 
changed  to  an  absolute  promise,  that  the  cross  complainant  had  no 
knowledge  of  such  alteration  until  after  the  judgment  of  foreclosure, 
and  could  not  have  discovered  it  by  reasonable  diligence,  duly  verified 
and  alleging  that  it  was  filed  without  delay  after  the  discovery,  and 
praying  a  review  of  the  judgment,  and  that  it  be  set  aside,  and  such 
defence  allowed,  is  sufficient  on  demurrer. 
Same. — Note  Payable  to  Order  in  a  Bank. — Alteration, — Discharge  of  Mort- 
gage,— Payment, — ^A  note  payable  to  order  at  a  bank  in  this  State  is 
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prima  fade  a  payment  of  the  debt  for  which  it  is  given,  and  a  mortgage 
given  to  secure  such  a  note,  which  is  the  only  debt  described  therein, 
and  they  being  together  but  one  transaction,  is  rendered  void  by  a  ma- 
terial alteration  of  the  note ;  whatever  discharges  the  note  also  dis- 
charges the  mortgage. 

From  the  Marion  Superior  Court. 

J.  Hanna,  F.  Knefler^  J.  S.  BerryhiUy  C.  F.  Rooker 
and  P.  Norton^  for  appellant. 
N.  B.  Taylor y  F.  Rand  and  E.  Taylor y  for  appellees. 

BiCKNELL,  C.  C. — ^Warren  Tate  obtained  a  judgment  of 
foreclosure  in  a  suit  against  Wright  &  Hamlin  and  others. 
In  that  suit  Fletcher  &  Churchman  were  co-defendants,  as 
the  holders  of  a  junior  mortgage,  the  lien  of  which  was  next 
to  the  lien  of  Tate's  mortgage.  Wright  &  Hamlin  filed  a  com- 
plaint for  a  review  of  Tate's  judgment,  and  made  Fletcher 
&  Churchman  and  others  defendants.  In  this  suit  for  re- 
view, Fletcher  &  Churchman  filed  a  cross  complaint  duly 
verified,  averring  that  the  note  secured  by  Tate's  mortgage, 
after  its  execution,  and  without  the  knowledge  or  consent 
of  its  makers,  had  been  altered  by  its  holder  by  striking  out 
the  words  **if  suit  be  instituted,"  whereby  a  conditional 
promise  to  pay  attorneys'  fees  was  changed  to  an  absolute 
promise,  and  that  the  cross  complainants  had  no  knowledge 
of  such  alteration  until  after  the  judgment  of  foreclosure, 
and  could  not  have  discovered  it  before  the  judgment  by 
any  reasonable  diligence,  and  that  the  cross  complaint  was 
fled  without  delay  and  at  the  first  opportunity  ;  the  prayer 
is,  that  the  judgment  of  foreclosure  be  reviewed  and  set 
aside,  and  that  the  cross  complainants  be  permitted  to  an- 
swer setting  up  said  new  matter  of  defence,  and  for  all 
proper  relief. 

To  this  cross  complaint  Warren  Tate  demurred,  the  de- 
murrer was  overruled  ;  he  then  answered  by  a  general  denial, 
and  by  a  special  defence,  which  was  struck  out  and  upon 
which  no  question  arises.     The  issue  was  tried  by  the  court 


104  SUPREME  COURT  OF  INDIANA, 

Tate  V.  Fletcher  et  ol.  ' 

in  special  term,  who  found  for  the  cross  complainants,  and 
rendered  judgment  pursuant  to  the  prayer  of  the  cross  com- 
plaint. Tate  moved  for  a  new  trial  for  the  following  reasons : 

1st.  The  court  erred  in  overruling  the  demurrer  to  the 
cross  complaint. 

2d.  The  cpurt  erred  in  striking  out  the  second  defence  of 
said  Warren  Tate. 

3d.   The  finding  and  judgment  are  contrary  to  law. 

4th.  The  finding  and  judgment  are  not  sustained  by  suf- 
ficient evidence. 

This  motion  was  overruled.  Tate  excepted  and  appealed 
from  the  judgment  to  the  superior  court  in  general  term. 
There  he  assigned  errors  as  follows : 

1st.  Error  in  overruling  the  demurrer  to  the  cros^  com- 
plaint. 

2d.  That  the  finding  and  judgment  are  contrary  to  law. 

3d.  That  the  findins^  and  judgment  are  not  sustained  by 
sufficient  evidence.      ^         '     ^ 

4th.   Error  in  overruling  the  motion  for  a  new  trial. 

The  court  in  general  term  aflSrmed  the  judgment  of  the 
court  in  special  term,  and  Tate  appealed  to  this  court.  The 
errors  assigned  here  are : 

1st.   In  overruling  the  demurrer  to  the  cross  complaint. 

2d.   In  overruling  the  motion  for  a  new  trial. 

8d.  In  afiirming  the  judgment  of  the  court  in  special  term. 

A  complaint  for  review  may  be  filed  *for  material  new 
matter  discovered,  since  the  rendition  of  the  judgment. 
Practice  Act,  sec.  587.  When  filed  for  new  matter,  it  shall 
be  verified  by  the  complainant,  and  shall  show  that  the  new 
matter  could  not  have  been  discovered  before  judgment  by 
any  reasonable  diligence,  and  that  the  complaint  was  filed 
without  delay  after  the  discovery.  •  Practice  Act,  sec.  588. 

The  cross  complaint  in  this  case  was  duly  verified  ;  it  avers 
that  the  new  matter  was  discovered  shortly  after  the  judg- 
ment ;  that  it  could  not  have  been  discovered  before  judg- 
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meht  bj  reasonable  diligence,  and  that  the  cross  complaint 
was  filed  without  delay,  and  at  the  first  opportunity.  It 
appears  on  the  face  of  the  cross  complaint  that  the  new  mat- 
ter was  material,  to  wit,  an  alteration  by  the  holder  of  the 
note,  after  its  execution,  without  the  knowledge  or  consent 
of  the  makers,  which  changed  the  value  of  the  note  in  this, 
to  wit,  the  note,  as  made,  provided  for  attorneys'  fees  in 
case  of  suit  being  brought ;  the  note,  after  the  alteration, 
provided  for  attorneys'  fees  absolutely,  whether  suit  were 
brought  or  not.  The  note  was  dated  August  5th,  1871,  it 
was  due  February  1st,  1874.  The  act  of  March  10th,  1875, 
Acts  1875,  Reg.  Sess.,  p.  4,  declaring  that  all  conditional 
agreements  in  a  note  to  pay  attorneys'  fees  are  illegal  and 
void,  contains  a  proviso  that  it  shall  not  apply  to  contracts 
previously  made.  There  was  no  error  in  overruling  the 
demurrer  to  the  cross  complaint. 

As  to  the  motion  for  a  new  trial,  the  second  reason  al- 
leged therefor  is  not  referred  to  by  the  appellant  in  his  brief, 
and  is  therefore  regarded  as  waived. 

The  third  and  fourth  reasons  for  a  new  trial  are,  that  the 
finding  and  judgment  were  not  sustained  by  sufiicient  evi- 
dence and  are  contrary  to  law. 

The  appellant  claims  that,  notwithstanding  a  material  alter- 
ation of  the  note,  the  debt  secured  by  the  mortgage  remains, 
and  the  mortgage  may  be  foreclosed  therefor ;  but  the  note 
in  this  case  was  payable  to  order  at  a  bank  in  this  State ;  such 
a  note  is  prima  facie  a  payment  of  the  debt,  and  the  note 
being  the  only  debt  described  in  the  mortgage,  and  the  mort- 
gage being  given  to  secure  the  note,  and  they  being  together 
bat  one  transaction,  whatever  discharges  the  note  discharges 
also  the  moitgage.  Sherman  v.  Sherman^  3  Ind.  337; 
Woodward  v.  Mathews^  15  Ind.  339 ;  Jones  Mortgages, 
sec.  71.  The  verdict  was  not  contrary  to  law ;  it  was  sus- 
tained by  sufficient  evidence,  and  the  superior  court  in  gen- 
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eral  term  committed  no  error  in  affirming  the  judgment  of 
the  court  in  special  term. 

Per  Curiam. — It  is  therefore  ordered  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  it  is 
hereby,  in  all  things  affirmed,  at  the  costs  of  the  appellant. 


No.  8007. 

Evans  et  al.  v.  Thornburg. 

Promissory  ^crrE.— Fraudulent  Conveyance.— Until  a  right  of  action  on 
a  promissory  note  accrues  to  the  holder  thereof,  he  can  not  maintain  a 
suit  to  subject  to  its  payment  land  of  the  maker  alleged  to  have  been 
fraudulently  conveyed. 

From  the  Jay  Circuit  Court. 

D,  Studabakei'  and  J.  P.  Quinny  for  appellants. 
Z>.  D.  Heller^  for  appellee. 

NiBLACK,  J. — ^This  action  was  commenced  by  Amos  S. 
Evans,  John  F.  Evans,  Ronald  McDonald  and  Marion  A. 
Webb,  composing  the  firm  of  A.  S.  Evans  &  Co.,  against 
Jesse  Hartzog,  Benjamin  Hartzog,  William  C.  Passwater 
and  Jane  Thornburg,  in  the  Adams  Circuit  Court,  on  the 
4th  dav  of  March,  1876. 

The  complaint  charged  that,  on  the  23d  day  of  November, 
1875,  the  defendants,  the  Hartzogs  and  Passwater,  executed 
their  promissory  note  to  the  plaintiffs  for  the  sum  of  $500, 
with  ten  per  cent,  interest  and  five  per  cent,  attorneys' fees, 
payable  nine  months  after  date  ;  that  soon  after  the  execu- 
tion of  the  note  the  Hartzoo:s  became  insolvent  and  whoUv 
unable  to  pay  the  same  ;  that,  at  the  time  the  note  was  exe- 
cuted, Passwater  was  the  owner  of  a  forty-acre  tract  of  land 
in  Adams  county;  that  on  the  21st  day  of  January,  1876, 
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Passwater  conveyed  this  tract  of  land  to  the  defendant  Mrs. 

Jaae  Thornburg,  who  was  his  daughter ;  that  the  conveyance 

Was  without  any  consideration  whatever,  and  was  made  by 

"asswater  and  received  bv  Mrs.  Thornburff  to  defraud,  de- 

^nd  hinder  the  plaintiffs  in  the  collection  of  said  note ; 

*t  Passwater  was  a  resident  householder  of  said  county  of 

/^  *^to8,  and  had  not,  besides  said  land,  property  exceeding 

^lue  the  sum  of  $300  ;  that  the  conveyance  was  not  made 

^^uV  after  Passwater  had  learned  that  the  Hartzogs  had  be- 

cocae  insolvent;  that  the  said  Passwater   and  Thomburg^ 

would,  if  not  restrained  and  enjoined,  transfer  the  land  into 

the  hands  of  other  parties  so  that  it  could  not  be  subjected 

to  the  payment  of  the  note. 

Wherefore  the  plaintiffs  demanded  judgment  against  the 
Hartzogs  and  Passwater  for  the  amount  of  the  note ;  that 
the  convevance  of  Passwater  to  Mrs.  Thornburo^  be  set  aside 
and  declared  null  and  void  as  against  the  plaintiffs,  and  that 
the  said  Passwater  and  Thornburg  be  restrained  and  enjoined 
from  selling,  conveying  or  encumbering  the  land  in  contro- 
versy during  the  pendency  of  this  action. 

There  was  no  service  of  summons  upon,  or  appearance  by,, 
the  Hartzogs. 

After  some  preliminary  proceedings  and  issue  joined,  the 
Adams  Circuit  Court  made  an  order  restraining  and  enjoin- 
ing the  defendants  Passwater  and  Thornburg  from  conveying 
or  encumbering  the  land  during  the  pendency  of  the  cause* 
A  change  of  venue  was  then  taken  to  the  Jay  Circuit 
Court,  where,  at  the  first  trial  of  the  cause,  the  jury  dis- 
agreed and  were  discharged.  Upon  a  second  trial  there  was- 
a  verdict  against  Passwater  for  the  amount  of  the  note  and 
in  favor  of  Mrs.  Thornbure,  after  which  a  new  trial  was 
granted.  A  third  trial  resulted  in  a  verdict  substantially  the 
same  as  the  second,  the  only  difference  being  as  to  the 
amount  found  due  upon  the  note. 
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A  new  trial  being  first  denied,  judgment  was  then  ren- 
dered against  Pass  water  for  the  amount  found  due  upon  the 
note,  and  in  favor  of  Mrs.  Thornburg. 

It  is  insisted  that  the  verdict  as  to  Mrs.  Thornburg  was 
not  only  not  sustained  by  sufficient  evidence,  but  was  against 
the  evidence,  and  that  the  court  below  erred  in  giving  cer- 
tain instructions  to  the  jury. 

The  note  introduced  in  evidence  by  the  plaintiffs  corre- 
sponded as  to  its  date  and  general  tenor  with  that  described 
in  the  complaint,  thus  showing  that  it  did  not  fall  due  until 
the  23d  day  of  August,  1876,  more  than  five  months  after 
this  action  was  commenced. 

Until  the  note  became  due  no  risrht  of  action  accrued  to 
the  plaintiffs  upon  it,  and,  until  a  right  of  action  accrued  to 
them  upon  the  note,  they  were  not  authorized  to  demand 
that  the  land  conveyed  to  Mrs.  Thornburg  should  be  made 
subject  to  its  payment,  conceding  the  conveyance  to  her  to 
have  been  fraudulent  as  against  them.  More  briefly  stated, 
the  plaintiffs  had  no  right  to  demand  payment  of  the  note, 
either  by  suit  or  otherwise,  until  it  became  due.  The  evi- 
dence therefore  showed  affirmatively  that  this  action  had 
been  prematurely  instituted,  and  that  hence  Mrs.  Thornburg 
was  entitled  to  a  verdict  in  her  favor,  without  reference  to 
whether  certain  errors  may  not  have  incidentally  intervened 
at  the  trial.  Under  such  circumstances  we  need  not  inquire 
whether  or  not,  abstractly  considered,  the  cause  was  in  all 
respects  well  tried  by  the  court  below. 

No  question  is  before  us  as  to  the  judgment  against  Passwa- 
ter,  and  hence  we  make  no  order  concerning  that  judgment. 

The  judgment  in  favor  of  Mrs.  Thornburg  is  affiirmed, 
with  costs. 
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Louthain  etal.  e.  Hay. 
No.  7757. 

Louthain  et  al.  v.  Mat. 

BsFXKYiN.— j?«i(ienee  of  Detention.— In  an  action  of  replevin,  it  is  not 
necessary  that  the  place  where  the  property  is  detained  be  proved  by 
direct  e^dence,  but  it  may  be  inferred  from  circumstances. 

Practice. — Instruction. — ^An  instruction  given  by  the  court  of  its  own 
motion  must  be  signed  by  the  judge,  or  made  a  part  of  the  record  by 
a  bill  of  exceptions,  to  be  available  on  appeal. 

From  the  Cass  Superior  Court. 

J.  C.  McGregor  and  B.  Magee^  for  appellants. 

H.  C  Thornton  and  W.  W.  Thornton^  for  appellee. 

Elliott,  C.  J. — ^This  action  was  instituted  by  the  appellee 
against  the  appellants  for  the  recovery  of  personal  property. 
Verdict  and  judgment  for  the  appellee,  from  which  appel* 
lants  appeal. 

The  only  assignment  of  error  argued  is  that  based  upon 
the  ruling  denying  a  new  trial. 

It  is  contended  with  much  earnestness,  that  the  appellee 
failed  to  make  out  his  case,  for  the  reason  that  the  evidence 
did  not  show  that  the  property  in  controversy  was  detained 
in  the  county  of  Cass.  We  need  not  examine  or  decide 
whether  it  was  essential  that  the  property  should  have  been 
shown  to  have  been  detained  in  Cass  county,  for  the  evidence 
fairly  shows  that  it  was  detained  in  the  city  of  Logansport, 
and  that  city  the  court  judicially  knows  is  the  county  seat 
of  that  county.  If  this  were  not  so,  there  are  other  facts 
and  circumstances  from  which  it  might  have  been  inferred 
that  the  property  was  detained  in  Cass  county.  It  is  not 
necessary  that  the  place  where  the  property  is  detained 
should  be  proved  by  direct  evidence ;  it  may,  like  any  other 
fact,  be  inferred  from  circumstances. 

It  is  argued  that  the  appellants  were  entitled  to  a  new  trial 
because  some  wheat,  included  in  the  controversy,  was  shown 
not  to  belong  to  the  appellee.     The  argument  is  a  very  re- 
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markable  one,  when  it  is  noted,  as  it  must  be,  that  the  ver- 
dict as  to  the  wheat  was  in  appellants'  favor.  If  the  appel- 
lants were  aggrieved,  it  could  only  have  been  by  the  omission 
or  refusal  of  the  court  to  make  the  proper  order  for  the  re- 
turn of  the  wheat ;  but  no  complaint  is  made  of  any  such 
omission,  and  hence  we  must  treat  the  judgment  of  the 
iiouit  as  having  been  in  all  things  correct. 

Complaint  is  made  of  an  instruction,  which,  it  is  said,  was 
given  to  the  jury.  The  instruction  is  not  signed  by  the 
judge,  nor  is  it  incorporated  in  the  bill  of  exceptions.  It  is 
well  settled  that  an  instruction  given  by  the  court  upon  its 
•own  motion  must  be  signed  by  the  judge,  or  made  part  of 
the  record  by  a  bill  of  exceptions.  As  the  instruction  in 
this  case  is  not  signed  by  the  judge,  nor  embraced  in  a  bill 
of  exceptions,  it  can  not  be  considered  as  forming  any  part 
of  the  record. 

Judgment  affirmed,  at  the  costs  of  appellants. 


0        » 
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yy  iiQ  Pittsburgh,  Cincinnati  and  St.  Louis  Railboad  Com- 

'^^^  PANY  V.  Noel. 

"Neglioence. — Pleading, — Complaint  Cured  by  Verdict, — Bailroad  Com- 
pany,—-In  an  action  against  a  railroad  company  for  damages  sustained 
by  the  burning  of  a  rick  of  wood  piled  along  Its  ti'ack,  alleged  to  have 
been  set  on  Are  by  the  locomotive  of  a  passing  train,  the  complaint  not 
having  been  demurred  to,  the  following  charge  of  negligence  is  suf- 
ficient after  verdict:  ''The  defendant's  locomotive  emitted  sparks 
which  communicated  with  said  wood  and  destroyed  it,  ♦  *  through 
the  carelessness  of  the  defendant  and  her  agents  and  employes,  without 
the  fault  of  the  plaintiff." 

:Same. — Contract  of  Sale, — When  Title  Passes, — ^The  title  to  wood  deliv- 
ered on  the  line  of  a  railroad,  in  pursuance  of  a  contract  which  required 
a  measui-ement  before  acceptance,  did  not  pass  before  the  measurement 
was  made,  though  unreasonably  delayed. 
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^IHif^^^^ContribtUory  Negligence, — In  such  case,  the  piling  of  the  wood  by 
«^,  \^\ainti£f,  with  the  consent  of  the  defendant,  along  the  line  of  the 
*^^^ad  where  It  was  more  liable  to  and  did  take  Are,  did  not  consti- 
\tt\Jb  contributory  negligence  on  the  part  of  the  plaintiff. 
^kXE^.^Instructions. — Negligence, — Evidence, — Practice.^ln  such  action,  it 
is  not  error  to  instruct  that  negligence  is  a  question  of  fact  to  be  deter- 
mined by  the  jury  according  to  the  circumstances  of  the  case.    Nor 
that,  in  that  connection,  the  jury  might  consider  whether  the  defend- 
ant's employes  were  negligent  in  reporting  the  imperfect  condition  of 
screens  on  the  smoke-stacks  of  the  locomotives.    Nor  that,  if  the  season 
when  the  fire  occurred  was  unusually  dry,  the  defendant  was  bound  to 
take  extra  precautions  against  Are.  Worden  and  IIowk,  JJ.,  dissent. 
Same.— 2>e/«cte  Cured, — ^An  obscure  and  loosely-worded  instruction  may 
be  cured  by  a  clear  and  distinct  one,  and  by  an  answer  to  an  in- 
terrogatory. 
Same.— IVaca'cc.— If  instructions  on  particular  or  additional  points  are 

desired,  they  must  be  requested. 
Bjjo,— Presumption, — Unless  the  contrary  is  shown,  it  will  be  presumed 
that  such  other  instractions,  beside  those  in  the  record,  as  were  neces- 
saiy  to  enable  the  jury  to  understand  the  case,  were  givenl 
SAME.^Burden  of  Proof, — Contributory  Fault.— The  plaintiff  must  allege 
and  prove  a  case  without  fault  on  his  part;  but,  as  the  averment  is 
negative  and  there  is  no  presumption  of  such  fault,  in  the  absence  of  any- 
tiiing  to  show  or  suggest  it.  he  may  recover  on  proof  of  the  defendant's 
negligence,  without  affirmative  proof  of  his  own  freedom  from  fault. 
Same. — Tnterrogatoriea  Refused, — It  was  not  error  to  refuse  to  submit  to 
the  jury  interrogatories  which,  answered  either  way,  could  not  by 
^enaselves  nor  with  others,  have  affected  the  result. 
Same. — Mvidence,— Practice, — It  was  not  necessary  that  the  proof  should 
fioo^v   from  which  engine  the  Are  escaped. 

w  f ^^  ^*®  competent  in  the  case  to  show  the  manner  in  which  the 

^  ^Ki^^Qtig  engines  emitted  lire  shortly  after  the  time  of  the  fire  in 
(^W.^%t\on. 

^lA"^* — ^'^'^**' — ^There  was  no  error  in  excluding  answers  to  questions 
to  ^  witness  when  it  was  not  stated  what  it  was  expected  to  elicit. 
^,^.— BooA;  Entries, — Entries  in  defendant's  books,  though  made  at  the 
tiine  of  the  transaction,  are  not  admissible  in  evidence  for  it. 
Q^hXS.,— Admissions. — Discretion, — It  is  largely  in  the  discretion  of  the 
court  whether  evidence  shall  be  admlttea  out  of  the  strict  order  of 
pracdce. 

From  the  Cass  Circuit  Couit. 

N,  0.  Ross,  for  appellant. 

D,  P,  Baldwin,  M.  Winfield  and  D.  Turpie^  for  appellee. 
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Woods,  J. — ^It  is  claimed  that  the  circuit  court  erred,  (1) 
in  refusing  to  arrest  the  judgment ;  (  2)  in  refusing  to  render 
judgment  for  the  defendant  for  the  costs,  on  the  special  find- 
ings of  the  jury ;  (3)  in  refusing  the  appellant  a  new  trial. 

First,  then,  as  to  the  motion  in  arrest  of  judgment.  The 
second  paragraph  of  the  complaint,  which  alone  remains  in 
the  record,  is  substantially  as  follows :  That  on  or  about 
the  1st  day  of  February,  1871,  the  plaintiff  hauled  to  the 
track  of  the  defendant  three  hundred  cords  of  wood,  which 
the  defendant  had  agreed  with  plaintiff,  if  plaintiff  would 
so  deliver  the  same,  to  measure  without  unreasonable  delay, 
and,  when  measured,  to  pay  him  therefor  two  dollars^  and 
twenty-five  cents  per  cord ;  that,  in  compliance  with  the 
agreement,  the  plaintiff  delivered  the  wood  on  the  track  of 
the  defendant,  at  the  place  indicated  and  shown  him  by  the 
defendant,  and  notified  the  defendant  of  such  delivery ;  that 
the  defendant,  after  being  so  notified,  refused  and  neglected 
to  measure  it,  and  while  it  was  there  the  defendant's  loco- 
motive emitted  sparks  which  communicated  with  said  wood 
and  destroyed  it;  that  the  wood  was  destroyed' by  and 
through  the  carelessness  of  the  defendant  and  her  agents  and 
employes,  and  without  the  fault  of  the  plaintiff ;  that  the 
wood  so  destroyed  was  worth  five  hundred  dollars,  and  the 
plaintiff  damaged  in  that  sum,  for  which  judgment  is  de- 
manded, with  other  proper  relief. 

Question  is  made  whether  this  is  a  complaint  in  tort  or  in 
contract,  the  appellant  insisting  that  it  is  good  in  neither 
view ;  while  the  appellee  argues  that  it  may  be  good  in  either 
or  both  aspects,  but  claims  it  to  be  in  fact  a  complaint  sound- 
ing in  tort.  Clearly  it  can  not  be  good  in  both  respects ;  for  if 
good  as  for  a  breach  of  contract,  it  must  be  upon  the  theory 
that  the  title  of  the  wood  had  passed  to  the  defendant.  That 
being  so,  the  averments,  to  the  effect  that  the  wood  was 
burned  and  destroyed  by  reason  of  the  defendant's  negli- 
gence, show  no  tort  or  wrong  toward  the  plaintiff.    But,  un- 
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der  the  facts  averred,  we  do  not  think  the  wood  had  passed 
into  the  ownership  of  the  defendant.  There  was  still  a 
measurement  to  be  made  according  to  the  agreement,  and 
until  that  or  some  other  act  of  acceptance  had  occuiTed  the 
title  remained  in  the  plaintiff.  It  remains,  therefore,  to  be 
considered,  whether,  as  against  a  motion  in  arrest  of  judg- 
ment, the  complaint  shows  a  good  cause  of  action  for  the 
wrongful  and  negligent  burning  of  the  wood  by  the  defend- 
ant.  It  is  objected  to  the  pleading  that  it  does  not  show 
aoy  act  of  negligence,  nor  that  any  specified  thing  was  neg- 
ligently done,  nor  that  anything  was  negligently  omitted  to 
be  done. 

As  a  complaint  for  a  tort,  the  pleading  is  not  helped  out 
by  the  allegation  that  the  defendant  failed  and  neglected  to 
measure  the  wood.%  The  contract,  as  set  out,  was  not  bind- 
ing on  the  defendant  because  for  the  sale  of  property  for  a 
price  greater  than  fifty  dollars,  and  consequently  the  neglect 
or  refusal  to  measure  was  no  breach  of  obligation  or  duty, 
and  certainly  could  not  be  deemed  negligence  which  caused 
or  contributed  to  the  injury.  The  only  bearing  of  the  aver- 
ments concerning  the  contract  would  seem  to  be  to  show  a 
license  from  the  defendant  to  the  plaintiff  to  place  the  wood 
upon  or  along  the  defendant's  right  of  way,  and  to  rebut  any 
presumption  of  contributory  negligence  on  the  part  of  the 
plaintiff  for  having  put  the  wood  in  an  exposed  position. 

Whether  the  complaint  contains  a  good  statement  of  a 
cause  of  action,  as  we  view  it,  must  depend  upon  the  force 
and  import  of  the  following  averments,  namely :  "That  the 
defendant's  locomotive  emitted  sparks  which  communicated 
with  said  wood  and  destroyed  the  same ;  that  said  wood  was 
destroyed  by  and  through  the  carelessness  of  the  def  endant^ 
her  agents  and  employes." 

Without  doing  violence  to  the  language,  these  sentences 

may  be  combined  in  one,  so  as  to  express  more  clearly  and  less 

equivocally  the  probably  intended  meaning  of  the  pleader  ; 
Vol.  77,. 


114  SUPREME  COURT  OF  INDIANA, 


Pittsburgh,  Cincinnati  and  St.  Lojiis  Railroad  Company  o.NoeL 


that  is  to  say:  ** That, through  the  carelessness  of  the  de- 
fendant and  her  employes,  sparks  were  emitted  from  the 
defendant's  locomotive,  and  communicated  with  and  con- 
sumed the  wood." 

The  averments  of  the  pleading  in  this  respect  are  by  no 
means  faultless  or  clear,  but  the  defendant  having  gone  to 
trial  thereon  without  objection,  the  verdict  may  be  deemed 
to  help  out  the  pleading  as  against  the  motion  in  arrest. 
Donellan  v.  Hardy ^  57  Ind.  393 ;  The  Jeffersonville^  etc.^ 
JR.  R.  Co.  V.  Lyouy  55  Ind.  477  ;  Alford  v.  Baker ^  53  Ind. 
279;  The  Pittsburgh,  etc.,  R.  R.  Co.  v.  Nelson,  51  Ind. 
150  ;  The  Indianapolis,  etc.,  R.  R.  Co.  v.  Keeky^s  AdmW,  23 
Ind.  133 ;  Beard  v.  First  Presbyterian  Church  of  Peru,  10 
Ind.  568  ;  Tlie  Indianapolis,  etc.,  R.  R.  Co.  v.  McCaffery, 
72  Ind.  294.  There  was  evidence  tending  to  show  the  emis- 
sion of  sparks  which  caught  in  other  wood,  not  owned  by  the 
plaintiff,  from  which  it  was  communicated  to  and  consumed 
the  plaintiff's  wood. 

The  next  question  in  order  is,  whether  the  court  erred  in 
refusing  to  render  judgment  for  costs  in  favor  of  the  appel- 
lant, on  the  special  finding.  Under  this  assignment  the  prop- 
osition which  the  counsel  for  appellant  argues  is,  that,  on  the 
facts  found,  the  plaintiff  was  not  entitled  to  recover  at  all, 
and  that  judgment  should  have  been  given  for  the  defendant 
on  the  whole  case,  including  costs.  It  would,  perhaps,  not 
be  unfair  to  hold  that  the  assignment  is  too  narrow  to  em- 
brace the  proposition  ;  but,  as  counsel  for  appellee  make  no 
objection  on  this  ground,  we  pass  to  a  consideration  of  the 
question. 

In  answer  to  the  5th,  6th  and  7th  interrogatories,  the  jury 
found  that  the  appellee  piled  his  wood  upon  the  right  of  way 
of  the  defendant  about  six  feet  from  the  track,  and  that  the 
wood  so  piled  was  more  likely  or  liable  to  take  fire  and  bum 
from  sparks  or  coals  emitted  from  the  locomotives  of  the 
defendant,  than  if  it  had  been  left  where  it  was  cut  or  upon 
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the  land  of  the  plaintiff.  It  is  insisted  that  these  facts  show 
clearly  that  the  plaintiff  was  guilty  of  negligence  which  con- 
tributed to  his  loss,  and  for  that  reason  is  not  entitled  to 
recover.  We  do  not  think  it  a  necessary  or  even  proper  in- 
ference, from  these  facts  alone,  that  there  was  contributory 
negligence  on  the  part  of  the  plaintiff.  The  Indianapolis, 
etc.,  R.  a.  Co.  V.  Paramore,  31  Ind.  143,  and  The  Pitta" 
burgh,  etc.^  R.  R.  Co.  v.  NeUon,  sujtra. 

It  remains  to  be  considered  -whether  a  new  trial  should 
have  been  sranted.  We  can  not  set  aside  the  verdict  on  ac- 
count  of  the  amount  of  damages  awarded,  nor  because  not 
sustained  by  sufficient  evidence.  There  was  evidence  which 
tended  to  support  the  right  of  action,  and  from  which  the 
jury  might  have  found  the  amount  of  damages  which  was 
assessed,  and,  this  being  so,  the  rule  which  forbids  our  inter- 
ference is  too  familiar  to  need  re-statement  or  a  citation 
of  cases. 

It  is  claimed,  however,  that  the  court  erred  in  giving  and 
in  refusing  instructions.  Of  these  in  the  order  in  which  they 
are  presented  in  the  brief  of  counsel  for  the  appellant.  It  is 
insisted  that  the  second  instruction,  given  at  the  request  of 
the  plaintiff,  was  wrong,  because  it  was  therein  charged  that 
negligence  was  a  question  of  fact  which  the  jury  were  to  de- 
termine from  all  the  circumstances  surrounding  the  case, 
while  counsel  submits  that  it  was  a  mixed  question  of  law 
and  fact.  The  court  was  right  in  submitting  it  to  the  jury 
as  a  question  of  fact,  and  the  counsel  is  right  in  claiming 
that  it  is  a  mixed  question  ;  but,  if  counsel  deemed  it  im- 
.portant  that  the  rule  or  doctrine  should  be  given  to  the  jury 
with  technical  fulness  of  statement,  he  should  have  proposed 
such  an  instruction.  However,  the  instruction  in  question, 
beginning  with  the  statement  complained  of,  proceeded  to 
state  to  the  jury  a  series  of  facts  and  circumstances,  on 
which,  if  proven,  the  plaintiff  would  be  entitled  to  recover ; 
and,  taken  as  a  whole,  it  is  not  apparent  to  us  that  it  was 
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wrong  or  calculated  to  mislead  the  jury,  to  the  injury  of  the 
appellant.  A  similar  instruction  was  upheld  in  the  case  of 
The  Louisville,  etc.,  22.  W.  Co.  v.  Richardson,  66  Ind.  43. 
This  instruction  was  not  erroneous  because  it  authorized 
the  jury  to  consider,  in  reference  to  the  charge  of  negligence, 
whether  the  defendant's  employes  were  careless  in  reporting 
to  the  defendant  the  imperfect  condition  of  the  screens  cov- 
ering the  smoke-stacks. 

The  fifth  instruction  so  given  was  this:  *'If  the  season 
at  which  the  fire  occurred  was  unusually  dry,  the  railroad 
company,  defendant,  was  bound  by  law  to  take  extra  pre- 
cautions against  fire ;  and,  if  she  dfd  not  do  so,  this  fact  may 
be  considered  in  determining  the  question  of  negligence." 
There  was  no  error  in  giving  this  instruction,  a  more  specific 
one  not  having  been  asked.  If  a  locomotive  were  running 
under  a  fall  of  drenching  rain,  it  would  hardly  be  deemed 
negligent  if  trackmen  were  not  employed  to  extinguish 
emitted  sparks  or  coals,  however  large  and  numerous ;  but 
if,  on  the  contrary,  everything  was  dry,  and  combustible 
material  was  accumulated  upon  or  along  the  track,  extra 
precautions  would  be  required,  which  it  would  be  negligence 
to  omit;  and  the  fact  that  the  company  used  *' machinery 
properly  constructed  and  kept  in  repair  with  a  view  to  pre- 
vent the  spread  of  fire,  and  the  engines  were  operated  with 
care  and  skill  to  the  same  end,"  would  not,  in  the  case  sup- 
posed in  the  instruction,  necessarily  constitute  the  proper 
precaution  and  care,  unless,  indeed,,  as  demonstrated  by  ex- 
perience, the  machinery  was  so  far  perfect  as  that  further  safe- 
guards or  watchfulness  were  unnecessary ;  and  of  this  there 
can  hardly  be  a  reasonable  pretence,  whether  we  Mpeak  gen- 
erally or  with  reference  to  the  case  presented  on  the  evi- 
dence in  this  record.  Due  care  is  a  relative  term,  to  be 
measured  according  to  the  circumstances  of  each  case,  and 
extra  dangers  call  for  extra  precautions.  The  origin  of  the 
jSre  was  not  distinctly  shown,  but  there  was  evidence  that» 
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besides  the  wood  of  the  plaintiff,  others,  with  the  consent 
of  the  appellant,  had  piled  wood  near  by,  and  between  that 
of  the  plaintiff  and  the  railroad,  and  that  fire  emitted  from 
a  passing  locomotive  caught  in  this  wood  and  thereby  was 
communicated  to  the  plaintiff's  wood  and  consumed  it.  The 
instruction  was  therefore  relevant. 

It  is  claimed  that  a  part  of  the  sixth  instruction,  given  at 
the  request  of  the  plaintiff,  was  erroneous ;  but,  by  refer- 
ence to  the  record,  we  find  that  the  part  of  the  instruction 
complained  of  was  not  given.  It  is  so  stated  on  the  margin 
of  the  instruction,  over  the  signature  of  the  judge  who  tried 
the  cause. 

By  the  seventh  instruction  so  given,  the  jury  was  told 
that,  "If  Brown  was  to  share  in  the  proceeds  of  this  wood, 
or  if  he  had  settled  with  the  plaintiff  for  his  interest  therein, 
and  so  has  nothing  to  do  with  this  litigation,  the.  plaintiff  is 
the  real  party  in  interest,  and  such  relation  of  Brown  to  the 
plaintiff  is  no  bar  to  this  suit."  There  was  evidence  that 
Brown  cut  the  wood  on  the  shares,  and  was  to  have  the  half 
of  it  when  hauled  out ;  and  there  was  also  evidence  that  he 
was  to  have  an  interest,  not  in  the  wood,  but  in  the  proceeds 
^hen  sold,  and  that  the  plaintiff  had  settled  with  him  for 
his  interest,  whatever  it  was.  The  instruction  is  obscurely 
and  loosely  drawn,  but  contains  no  error  for  which  the  judg- 
ment should  be  reversed.  By  the  first  instruction,  given  at 
the  request  of  the  defendant,  and  also  by  one  given  of  the 
court's  own  motion,  the  jury  was  distinctly  informed  that, 
in  order  to  recover,  the  plaintiff  must  have  shown  that  the 
wood  belonged  to  the  plaintiff  when  burned ;  and  this  left 
no  room  for  a  misconstruction  of  the  charge  now  under  con- 
sideration. Besides,  the  jury  found,  in  answer  to  an  inter- 
rogatory, that  the  wood  was  the  property  of  the  plaintiff. 

The  court  committed  no  error. in  refusing  the  seventh  in- 
struction asked  by  the  defendant,  because  it  contains  the 
proposition,  that,  by  placing  his  wood  near  the  track  of  ap- 
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pellant's  road,  the  plaintiff  was  guilty  of  negligence  con- 
tributing to  the  loss,  and  this,  without  any  reference  to 
whether  or  not  the  plaintiff  so  placed  his  wood  with  the  con- 
sent of  the  defendant.  There  was  evidence  tending  to  show 
that  it  was  placed  there  with  the  defendant's  consent. 

Objection  is  also  made  to  the  first  instruction  given  by  the 
court  of  its  own  motion,  because  it  does  not  state  the  degree 
of  negligence,  to  wit,  gross,  necessary  to  make  the  defend- 
ant liable.  The  liability  of  the  defendant  did  not  depend 
on  the  degree  of  negligence  ;  at  least,  it  was  not  limited  to 
gross  negligence.  On  the  subject  of  degrees  in  negligence 
see  The  Michigan^  etc.y  JR.  JR,  Co.  v.  Heaton^  37  Ind.  448. 

A  further  ground  of  objection  made  is,  that,  in  stating  on 
what  facts  proven  the  plaintiff  might  recover,  there  was  no 
qualification  that  the  injury  must  have  occurred  without  the 
fault  of  the  plaintiff.  The  record  does  not  profess  to  con- 
tain all  the  instructions  given.  The  court  was  not  required 
to  instruct  in  writing.  It  appears  that  the  court  of  its  own 
motion  gave  two  instructions,  by  no  means  covering  all 
phases  of  the  case,  and,  at  the  request  of  one  or  the  other 
party,  gave  a  number  of  special  instructions.  In  the  absence 
of  an  affirmative  showing,  we  may  presume  that  the  court 
gave  any  other  instructions  necessary  to  enable  the  jury  to 
understand  the  law  of  the  case.  Besides,  the  appellant  had 
an  opportunity  to  move  the  court  to  supply  the  omission  at 
the  time,  if  it  was  deemed  material ;  and,  such  motion  nat 
having  been  made,  it  should  be  deemed  too  late  to  raise  the 
question  here. 

The  averment,  that  the  injury  occurred  without  the  fault 
of  the  injured  party,  must  be  made  and  proved  by  the  party 
making  it,  but  at  the  same  time  it  is  a  negative  averment, 
and  if  the  plaintiff  was  able  to  show  the  I03S  charged  in  his 
complaint,  and  that  it  was  caused  by  the  negligence  of  the 
defendant  as  charged,  without  showing  any  contributory 
negligence  or  ground  for  inferring  or  reasonably  suspecting 
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such  negligence,  he  would  be  entitled  to  recover  without 
making  direct  and  affirmative  proof  on  that  subject.  In  the 
absence  of  circumstances  to  show  or  suggest  it,  there  is  no 
presumption  of  contributory  negligence.  The  Indianapolis^ 
etc.,  B.H.  Co.  V.  Paramore,  supra. 

The  court  refused  to  require  the  jury  to  answer  the  fol- 
lowing questions  of  fact  submitted  by  the  defendant : 

"3d.  If  you  answer  number  twoi(2)  in  the  affirmative, 
then  was  it  a  locomotive  attached  to  a  passenger  train  or  a 
freight  train  from  which  the  fire  escaped,  and  what  direction 
was  it  going?" 

"6th.  If  you  answer  interrogatory  number  five  (5)  in  the 
affirmative,  then  in  what  way  was  said  locomotive  out  of 
repairs  V ' 

"7th.  If  you  find  that  the  fire  that  burned  the  wood  es- 
caped from  the  locomotive  of  the  defendant,  through  the 
carelessness  or  negligence  of  any  of  its  agents  or  employes, 
then  you  will  find  what  one  or  more  of  them  was  so  careless 
or  negligent." 

In  answer  to  eight  interrogatories  which  were  submitted, 
the  jury  found  the  following  facts :  ( 1 )  That  the  wood  in 
controversy  was  burned  by  fire,  (2)  which  escaped  from  a 
locomotive  of  the  defendant,  (3)  which  locomotive  was  pro- 
vided with  the  best  known  method  to  prevent  the  escape  of 
fire  therefrom,  (4)  but  was  out  of  repair  at  the  time  the  fire 
escaped.  (5)  The  plaintiff  cut,  hauled  and  piled  the  wood 
in  question  upon  the  right  of  way  of  the  defendant  and  near 
its  track,  (6)  about  six  feet  therefrom,  (7)  and  as  a  conse- 
quence the  wood  was  more  likely  or  liable  to  burn  from 
sparks  or  coals  emitted  from  the  locomotives  of  defendant, 
than  if  it  had  been  left  where  it  was  cut,  or  upon  the  land  of 
the  plaintiff,  (8)  whose  property  it  was  when  burned. 

In  connection  with  these,  the  only  facts  which  were  spe- 
cially found,  was  it  material  that  answers  should  be  had  to 
the  interroscatories  which  the   court  refused  to   submit? 
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Whether  they  were  answered  one  way  or  another,  was  im- 
material, because  no  pertinent  answers  which  could  have  been 
returned  by  the  jury  could  alone,  or  in  connection  with  the 
facts  which  were  found,  have  required  a  conclusion  incon- 
sistent with  the  general  verdict.  Campbell  v.  Frankem^  65 
Ind.  591. 

We  would  not  be  justified  in  so  extending  this  discussion 
as  to  give  a  summary  of  the  evidence,  but  we  may  say  that 
it  was  possible  for  the  jury  to  find  from  the  proofs  made 
that  the  wood  was  consumed  by  fire  emitted  from  some  loco- 
motive of  defendant  which  was  out  of  proper  repair,  on  ac- 
count of  somebody's  negligence,  and  yet  not  be  able  to  state 
what  particular  engine,  nor  just  how  it  was  out  of  repair, 
uor  for  whose  fault,  nor  whether  it  was  attached  to  a  train 
going  on0  way  or  the  other,  nor  whether  a  freight  or  pas- 
senger train.  It  is  not  necessary,  as  counsel  contends,  that 
the  jury  **must  have  been  satisfied  from  the  evidence  that 
fire  did  escape  from  some  particular  engine,"  any  more  than 
in  a  case  of  arson  it  would  be  necessary  to  show  the  particu- 
lar hand,  right  or  left,  by  which  the  accused  plied  the  torch. 
By  sections  336  and  337  of  the  code,  it  is  provided  that  the 
court  *'in  all  cases,  when  requested  by  either  party,  shall 
instruct"  the  jury,  "if  they  render  a  general  verdict,  to  find 
specially  upon  particular  questions  of  fact  to  be  stated  in 
writing,"  and  **When  the  special  finding  of  the  facts  is  in- 
consistent with  the  general  verdict,  the  former  shall  con- 
trol the  latter,  and  the  court  shall  give  judgment  accord- 
ingly." The  plain  purpose  of  these  provisions  is  to  enable 
parties  to  protect  themselves  against  a  misapplication  by  the 
jury  of  the  law  given  them  by  the  court  to  the  facts  proved 
in  the  case.  For  reasons  well  understood,  such  misapplica- 
tions of  law  to  facts  frequently  occur,  but  injurious  conse- 
quences may  well  be  guarded  against  by  requiring  the  jury 
to  answer  as  to  questions  of  fact,  unmixed  with  law,  and,  if 
the  facts  so  found  are  inconsistent  with  the  s^eneral  verdict, 
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the  court  can  correct  the  jury's  mistake,  and  render  the 
proper  judgment.  It  necessarily  follows  that,  though  the 
court  may  have  refused  to  submit  questions  which  the  party 
had  a  right  to  ask,  the  error  is  harmless  if  the  answers  to 
the  questions  could  not  have  been  such  as  to  control  the  gen- 
eral verdict.     Campbell  v.  Frankem^  supra. 

The  following  evidence  of  James  Simpson  the  court  re- 
fused to  strike  out,  on  defendant's  motion,  viz:  "On  the 
next  Sunday  after  the  plaintiffs  wood  was  burned,  there 
was  a  freight  train  passed  about  noon ;  it  was  throwing 
sparks  at  the  time  they  were  going  up ;  can't  say  how 
large.  We  went  out  to  the  road  ;  the  grass  caught  fire ;  it 
was  very  high  and  dry ;  I  can  not  come  any  ways  near  the 
size  of  the  sparks." 

Several  objections  are  made  to  this  testimonv,  but  we 
think  it  was  warranted  by  the  scope  which  was  ^ven  to  the 
evidence  introduced  on  behalf  of  the  defendant,  much  of 
v^hich  was  given  to  show  the  manner  of  the  construction  of 
the  locomotives,  how  carefully  they  were  kept  in  repair  and 
operated ;  and' this  evidence  was  fairly  calculated  to  show, 
either  in  the  first  instance  or  in  rebuttal,  that  the  engines  of 
the  defendant,  as  made,  repaired  and  operated,  at  and  near 
the  time  and  place  of  the  accident,  did  emit  sparks  such  as 
kindled  into  fires.  Under  the  issues,  this  was  a  pertinent 
inquiry. 

Complaint  is  also  made  of  the  courtis  overruling  certain 
questions  propounded  to  its  witnesses  by  defendant ;  but,  as 
it  was  not  stated  to  the  court  below  what  facts  were  ex- 
pected to  be  elicited,  there  is  no  error  in  this  respect. 
Neither  was  it  error  to  refuse  to  allow  the  defendant  to  put 
in  evidence  the  entries  in  books  which  wefe  offered.  They 
were  not  res  gestae  nor  public  records.  They  were  private 
entries  in  the  private  books  of  the  company  made  by  its 
agents  in  the  course  of  their  business,  but  not  on  that  account 
admissible  as  evidence,  however  useful  they  may  or  might 
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have  been  as  memoranda,  to  be  used  in  refreshing  the  mem- 
ory of  the  witness  who  made  them. 

It  is  also  insisted  that  the  court  erred  in  allowing  the 
plaintiff  to  give  in  rebuttal  evidence  which  should  have  been 
introduced  in  the  first  instance.  It  is  largely  in  the  discre- 
tion of  the  court,  whether  evidence  shall  be  so  admitted. 
It  is  not  clear  that  the  testimony  complained  of  was  not 
strictly  rebutting ;  but,  as  the  defendant  was  not  refused  an 
opportunity  to  oppose  thereto  other  evidence,  no  wrong  was 
done.  We  find  no  error  in  the  record  for  which  the  judg- 
ment of  the  circuit  court  should  be  reversed. 

The  judgment  is  affirmed,  with  costs. 
Opinion  filed  at  November  term,  ISSO. 
Petition  overruled  at  November  term,  1S81. 

On  Petition  for  a  Rehearing. — Dissenting  Opinion. 

WoRDBN,  J. — ^As  I  can  not  concur  in  the  views  of  a  ma- 
jority of  the  court  in  overruling  the  petition  for  a  rehearing 
in  this  cause,  I  proceed  to  state  briefly  the  principal  ground 
of  my  dissent. 

As  some  of  the  objections  urged  to  the  second  charge 
given  by  the  court  are  made,  for  the  first  time,  in  the  brief 
of  counsel  filed  on  the  petition  for  a  rehearing,  I  pass  that 
charge. 

The  fifth  charge  given,  though  contained  in  the  original 
opinion,  may,  as  it  js  short,  be  repeated  here.  It  was  as 
follows :  "If  the  season  at  which  the  fire  occurred  was  un- 
usually dry,  the  railroad  company,  defendant,  was  bound  by 
law  to  take  extra  precautions  against  fire ;  and,  if  she  did  not 
do  so,  this  fact  may  be  considered  in  determining  the  ques- 
tion of  negligence."  This  instruction,  as  applied  to  the 
case  made  by  the  complaint  and  the  evidence,  .was,  in  my 
opinion,  wrong  and  well  calculated  to  mislead  the  jury. 

The  complaint  alleged  that  '*the  defendant's  locomotive 
emitted  sparks  which  communicated  with  said  wood  and  de- 
stroyed it."  The  proof  tends  to  support  this  allegation ;  that 
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is,  that  the  sparks  from  the  engine  commanicated  directly 
with  the  wood.  There  was  no  evidence  whatever  that  the 
sparks  ignited  any  combustible  matter  left  by  the  defendant 
on  the  line  of  its  road,  and  spread  thence  to  the  wood  in 
question. 

It  may  be  true,  that,  in  an  unusually  dry  season,  a  railroad 
company  would  be  bound  to  exercise  more  care  in  keeping- 
its  track  or  line  of  road  free  from  combustible  matter,  than 
in  a  different  season.  Diligence  in  this  respect  ought,  it 
would  seem,  to  be  proportionate  to  the  danger.  But  no  one 
can  complain  of  such  matter  being  left  upon  the  line  of  a 
railroad  who  has  not  been  injured  by  it. 

The  charge  might,  perhaps,  have  been  unobjectionable,  as 
applicable  to  the  duty  of  the  defendant  to  exercise  more  care 
in  a  dry  season  than  a  wet  one,  in  keeping  its  track  free  from 
combustible  materials,  if  the  evidence  had  shown  that  the 
injury  arose  from  such  materials  being  on  the  track.  But 
such  was  not  the  evidence.  Moreover,  the  locomotive  emit- 
ting the  sparks  w^s  passing,  it  would  seem,  in  the  ordinary 
course  of  business,  and  not  standing  on  the  track  in  close 
proximity  to  the  plaintiff's  wood.  Herein  the  case  differs 
from  that  of  Fero  v.  The  Buffalo,  etc.,  R.  R.  Co.,  22  N» 
Y.  209.  In  that  case  the  court  said  :  ''The  nearness  of  the 
plaintiff's  property  to  the  engine,  the  constant  emission  of 
combustible  matter,  and  the  direction  and  force  of  the  wind^ 
were  all  circumstances  calculated  to  admonish  those  having 
charge  of  the  locomotive,  of  the  imminent  danger  of  remain- 
ing in  that  position  without  exercising  a  prudent  circum- 
spection of  the  surroundings." 

The  case  is  one  in  which  a  passing  locomotive  emitted 
sparks,  which  set  fire  to  the  plaintiff's  wood  and  destroyed 
it;  and,  in  reference  to  the  case,  the  court  said  to  the  jury 
that,  if  the  season  was  unusually  dry,  the  defendant  was 
bound  to  take  extra  precautions  against  fire.  The  charge 
was  misleading.  It  was  not  equivalent,  in  my  opinion^ 
to  a  statement  that  the  greater  the  danger  the  more  care 
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should  be  taken  to  avoid  it.  It  may  well  have  been  un- 
derstood by  the  jury  to  mean,  that,  although  the  defendant 
may  have  employed  the  best  and  most  approved  machin- 
ery practicable,  with  a  view  to  prevent  the  spread  of  fire, 
and  may  have  used  the  same  in  running  upon  the  road,  with 
a  degree  of  care  and  skill  commensurate  with  the  danger, 
yet,  if  the  season  was  a  dry  one,  the  defendant  was  bound 
to  take  some  ^< extra"  or  further  precautions  against  fire. 

I  do  not  controvert  the  general  legal  proposition,  that  the 
greater  degree  of  danger  the  greater  degree  of  care  is  re- 
quired, by  reasonable  prudence,  to  avoid  it.  But  when  care 
has  been  taken  commensurate  with  the  danger,  no  extra 
precautions  can  be  required. 

If  the  defendant  was  pot  in  default,  either  in  the  charac- 
ter of  its  machinery,  or  in  the  manner  of  using  it,  I  can  not 
-conceive  of  any  further  precautions  it  would  have  been  re- 
quired to  take,  unless  it  be  to  have  employed  watchmen 
along  the  line  of  the  road  to  prevent  or  discover  and  extin- 
guish fires.  But  this  the  defendant  was  not  bound  to  do. 
The  Indianapolis^  etc.y  JR.  M.  Co.  v.  Paramore^  31  Ind.  143. 
The  following  extract  from  the  opinion  in  that  case  is  ap- 
propriate and  in  point  here :.  **It  was  the  duty  of  the  com- 
pany," said  Elliott,  C.  J.,  speaking  for  the  court,  *'to  use 
reasonable  precaution  by  providing  properly-constructed  ma- 
chinery, and  the  duty  of  its  servants  to  use  reasonable  care 
and  diligence  in  its  use,  to  avoid  the  ^communication  of  fire 
to  the  shed  and  wood  ;  but  no  reason  is  perceived  why  the 
•company  was  under  any  more  obligation  than  the  plaintiff 
to  be  at  the  expense  of  keeping  a  watchman  stationed  there, 
to  protect  the  shed  and  wood  and  extinguish  any  fire  that 
might  be  kindled  by  unavoidable  accident.  Every  proprie- 
tor adjoining  a  railroad  may  lawfully  deposit  his  property  or 
goods,  or  erect  valuable  buildings  on  his  own  premises,  in  close 
proximity  to  such  road  ;  but,  in  doing  so,  he  takes  upon 
himself  the  risk  of  danger  of  fire  being  communicated  thereto 
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without  the  fault  of  the  railroad  company  or  its  servants* 
And  the  existence  of  such  danger  does  not  impose  on  the 
company  any  obligation  to  incur  the  expense  of  a  ^ard» 
The  establishment  of  such  a  principle  would  require  railroad 
companies  to  station  guards  along  the  whole  line  of  their 
roads." 

If,  under  the  circumstances  of  the  case,  there  was  any  ex- 
tra precaution  which  the  defendant  was  bound  to  take  in 
consequence  of  the  aridity  of  the  season,  no  indication  of  its 
character  is  found  in  the  charge.  On  the  contrary,  the  jury 
were  left  wholly  at  sea  without  compass,  polar  star  or  land* 
mark.  They  may  well  have  thought,  under  the  charge,  that,, 
though  the  defendant  may  have  been  without  fault  in  respect 
to  its  machinery  or  its  management  of  it,  something  more, 
something  extra  was  required  ;  and  finding  that  no  such  ex- 
tra precautions  were  taken,  they  would  of  course  find  for 
the  plaintiff.  It  was  left  wholly  to  the  conjecture  of  the 
jury  to  determine  what  the  necessary  extra  precautions  were ; 
and  it  seems  to  me  that  they  would  be  quite  as  likely  to  con- 
jecture that  it  was  necessary  to  station  men  along  the  line  of 
the  road  to  guard  against  fire,  as  any  thing  else. 

For  these  reasons,  somewhat  hurriedly  stated,  I  am  of 
opinion  that  the  charge  was  wrong,  and  should  not  have 
been  given,  and  consequently  that  the  petition  for  a  rehear- 
ing should  be  granted. 

HowK,  J.,,  fully  concurs  in  the  foregoing  opinion,  and, 
for  the  reasons  there  given,  is  also  of  the  opinion  that  a  re- 
hearing ought  to  be  granted. 
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No.  7595. 

The  Towjj^  or  Auburn  v.  Eldridge  et  al. 

Town.  —  Sideioalk, — Pleading.  —  Complaint. — In  an  action  by  a  town 
against  a  property  owner,  to  recover  for  constructing  a  sidewalk  along 
his  lot,  under  the  provisions  of  the  act  of  1859, 1  R.  S.  1876,  p.  895,  a 
complaint  showing  a  general  and  substantial  compliance  with  the  pro- 
visions of  said  act  is  sufficient  on  demurrer,  and  the  allegation  that  the 
work  was  **duly  completed"  is  a  sufficient  averment  that  the  walk  was 
completed  in  accordance  with  the  specifications  of  the  ordinance. 

Same. — Ordinance. — ExMbit, — In  such  action,  the  ordinance  to  compel 
owners  of  lots  to  construct  sidewalks  is  not  sucht  an  instrument  as  be- 
comes a  part  of  the  complaint  by  filing  a  copy  therewith. 

From  the  DeKalb  Circuit  Court. 

W.  L.  Penfield  and  C.  E.  Umanuel^  for  appellant. 
H.  C.  Peterson  and  W.  H.  JDills,  for  appellees. 

NiBLACK,  J. — Action  by  the  town  of  Auburn  against  Sa- 
linda  Eldridge  and  Edward  Eldridge,  her  husband,  to  en- 
force a  lien  upon  certain  lots  in  that  town  for  street  improve- 
ments. The  complaint  was  iti  two  paragraphs.  The  first 
paragraph  averred  that,  on  and  prior  to  the  3d  day  of  April, 
1876,  Salinda  Eldridge  was,  and  still  is,  the  owner  in  fee  of 
lot  No.  10  on  the  original  plat  of  said  town  of  Auburn ;  that 
on  that  day  the  board  of  trustees  of  said  town  enacted  an 
ordinance  requiring  the  construction  of  a  sidewalk  along  the 
south  end  of  said  lot,  to  be  made  not  less  than  six  feet  wide, 
on  a  grade  with  the  street  crossings  between  which  it  should 
be  constructed,  to  be  composed  of  sound  oak  or  pine  lum- 
ber ;  if  made  of  oak  lumber,  the  plank  to  bfe  not  less  than 
one  and  one-fourth  inches  thick,  nor  more  than  eight  inches 
wide,  placed  upon  three  sleepers  running  lengthwise  of  the 
walk,  of  not  less  than  three  by  five  inches  in  dimensions ; 
if  laid  of  pine  lumber,  to  consist  of  sound  lumber  not  less 
than  one  and  one-half  inches  thick,  nor  more  than  twelve 
inches  wide,  placed  upon  sleepers  running  crosswise  of  said 
sidewalk  at  intervals  of  not  more  than  four  feet,  said  sleep- 
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ers  to  be  not  less  than  three  by  five  inches  in  dimensions, 
and  of  either  oak  or  pine  lumber ;  that  said  ordinance  was 
to  take  effect  in  ten  days  after  its  publication  ;  that  it  was 
•  published  in  the  DeKalb  County  Republican,  a  newspaper 
published  in  said  town,  on  the  6th  day  of  April,  1876  ;  that 
by  said  ordinance  said  walk  was  required  to  be  completed 
within  thirty  days  after  the  taking  effect  of  such  ordinance  ; 
that  the  defendants  failed  and  refused  to  comply  with  said 
ordinance,  and  to  construct  said  sidewalk ;  that  thereupon, 
on  the  16th  day  of  September,  1876,  the  marshal  of  said 
town  let  out  the  planking  and  furnishing  of  said  walk  to 
Russell  Bumpus  and  Jacob  Hollinger,  the  lowest  and  best 
bidders  therefor,  said  marshal  having  first  given  due  notice 
of  the  letting  out  of  such  work;  that  said  planking  was  duly 
completed  by  said  Bumpus  and  Hollinger,  such  completion 
being  reported  by  said  marshal  to  the  board  of  trustees  of 
said  town,  and  the  cost  of  said  work,  amounting  to  forty-one 
dollars,  being  audited  and  paid  out  of  the  treasury  of  said 
town ;  that  said  sum,  with  interest  and  certain  costs,  is  a 
lien  upon  said  lot  and  due  from  the  defendants,  never  hav- 
ing been  paid  by  them.  Wherefore  the  plaintiff  demanded 
judgment  and  the  enforcement  of  a  lien  against  the  lot  de- 
scribed as  above. 

The  second  paragraph  was  substantially  the  same  as  the 
first,  except  that  its  object  was  to  enforce  a  lien  against  lot 
No.  31  on  the  original  plat  of  said  town,  for  the  sum  of 
136.54,  with  interest  and  certain  costs  thereon.  A  copy  of 
the  ordinance  was  filed  with  the  complaint. 

A  demurrer  for  want  of  sufiicient  facts  was  sustained  to 
both  paragraphs  of  the  complaint,  and,  the  plaintiff  failing 
to  plead  further,  final  judgment  upon  the  demurrer  was 
rendered  in  favor  of  the  defendants. 

The  proceedings  of  the  trustees  of  the  town  of  Auburn, 
upon  which  this  action  is  based,  were  taken  under  **An  act 
to  compel  owners  of  town  lots  to  grade,  and  pave  or  plank 
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sidewalks,  and  fixing  the  penalty  thereto,"  approved  Feb- 
ruary 14th,  1859,  1  R.  S.  1876,  p.  895 ;  and,  so  far  as  we 
have  been  able  to  observe,  the  averments  in  both  paragraphs 
of  the  complaint  show  a  general  and  substantial  compliaDce 
with  the  provisions  of  that  act.  Burr  v.  The  Town  cf 
New  Castle^  49  Ind.  322.  Both  paragraphs  might,  per- 
haps, have  been  required  to  be  made  more  certain  as  to  the 
nature  of  the  contract  let  to,  and  as  to  the  work  done  by,. 
Bumpus  and  Hollinger,  but  that  is  a  question  whj9]y^as  not 
raised  by  the  demurrer  to  the  complaint.  The  only  specific 
objection  urged  to  the  complaint  is,  that  it  did  not  aver  that 
the  sidewalks  were  completed  in  accordance  with  the  speci- 
fications of  the  ordinance.  In  that  respect,  however,  we 
think  the  allegation  that  the  work  was  •^duly  completed" 
by  the  contractors,  was  sufficient  under  the  act  of  February 
14th,  1859,  supra.  All  the  other  objections  urged  to  the 
complaint  are  addressed  to  the  ordinance,  upon  the  theory 
that  it  became  a  part  of  the  complaint  by  the  filing  of  a 
copy  of  it  with  the  complaint.  But  the  ordinance  was  not 
such  a  document  as  became  a  part  of  the  complaint  by  the 
filing  of  a  copy  with  that  pleading.  Matheney  v.  Earlj  75 
Ind.  531. 

The  questions  attempted  to  be  made  upon  the  sufficiency 
of  the  ordinance,  at  the  present  hearing,  might  properly 
have  been  brought  to  the  attention  of  the  court  by  objec- 
tions to  its  admissibility  in  evidence,  in  the  event  that  a  trial 
had  been  reached,  but  they  are  not  now  before  us  in  such  a 
way  as  to  either  authorize  or  require  any  decision  upon  them. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 
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No.  6285. 

Murphy  et  al.  v.  Hill. 

Execution.— icvy  by  Direction  of  Defendant.—Yniere  an  execution  de- 
fendant directs  that  the  execution  be  levied  upon  certain  property 
designated  by  him,  he  can  not  complain  that  the  officer  made  the  levy 
thereon. 

Samz.— Sheriff's  Sale.^Property  Must  be  in  View.^The  failure  of  a  sheriff 
to  sell  personal  proi)erty  at  the  place  designated  in  the  notice  of  sale  is 
such  an  irregularity  as  will  enable  the  execution  defendant  to  have  the 
sale  annulled ;  the  fact  that  the  property  was  not  present  at  the  place  of 
sale  is,  of  itself,  sufficient  to  invalidate  the  sale. 

Sake,— Consent  to  Levy  and  Sale. — If  an  execution  debtor  directs  a  sheriff 
to  levy  upon  and  sell  certain  property,  it  can  not  be  inferred  that  he 
consented  to  a  sale  in  violation  of  law. 

Pleading. — Conclusion, — ^A  mere  conclusion  can  not  control  the  effect 
of  tlie  facts  pleaded. 

From  the  Blackford  Circuit  Court. 

A.  Steele^  R.  T,  St.  John  and  O.  W.  Harvey j  for  ap- 
pellants. 
/.  L.  Custer^  for  appellee. 

Elliott,  C.  J. — Appellee  instituted  this  action  to  set 
aside  a  sale  of  personal  property  made  by  the  sheriff  of 
Grant  county.  The  complaint  contains  two  paragraphs. 
The  first  paragraph  alleges  that  an  execution  was  issued 
upon  a  judgment  obtained  against  appellee  by  Johnson,  one 
of  the  appellants  ;  that  it  was  levied  by  Baldwin,  the  sheriff, 
another  of  the  appellants,  upon  eighty  thousand  bricks  be- 
longing to  the  appellee ;  that  no  sale  was  made  upon  this 
execution ;  that,  to  quote  the  language  of  the  complaint,  <<a 
second  execution  was  issued  in  lieu  of  the  execution  expired, 
and  that  said  second  execution  was  at  no  time  served  on  the 
plaintiff;"  that  sale  was  made  on  the  second  execution,  and 
the  property  purchased  by  the  appellant  Murphy.  It  is 
charged  that  there  was  no  levy  of  the  second  execution  ;  that 
the  levy  of  the  first  was  released  in  consideration  of  appel- 
lee's agreement  to  sell  the  bricks  and  apply  the  avails  of  the 
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sale  to  the  payment  of  the  judgment ;  that  the  sale  was  Dot 
made  at  the  place  iian^ed  in  the  notices  posted,  by  the  sher- 
iff ;  that  the  property  was  sold  at  a  price  much  less  than  its 
true  and  reasonable  value  ;  that  the  appellee  desired  to  bid, 
but  the  sheriff  refused  to  receive  any  bid  from  him,  unless 
he  would  produce  the  money ;  that  no  memorandum  of  the 
sale  was  made,  and  that  nothing  was  paid  by  the  purchaser. 

The  second  paragraph  is  very  similar  to. the  first.  It, 
however,  alleges  that  the  judgment  was  against  appellee  and 
one  Haisley  jointly ;  that  Haisley  resided  in  the  county  in 
which  the  execution  issued ;  that  no  demand  for  property 
was  ever  made  upon  him ;  that  the  sale  was  made  at  10 
o'clock  on  the  day  named  in  the  notices ;  that  the  notices 
posted  by  the  sheriff  stated  that  the  sale  would  be  made  at 
the  residence  of  one  Eli  Haisley ;  that  it  was  not  made  at 
that  place,  but  at  a  place  one-eighth  of  a  mile  distant  there- 
from, and  that  the  bricks  were  not  at  the  place  where  the 
sale  was  made. 

To  this  complaint  the  appellants  made  answer,  substan- 
tially, as  follows :  That  Haisley  was  the  surety,  and  appel- 
lee the  principal  in  said  judgment ;  that  appellee  informed 
the  sheriff,  prior  to  the  levy  of  the  execution,  that  the  agree- 
ment between  him  and  the  said  Haisley  was  that  he,  the  ap- 
pellee, should  pay  said  judgment ;  that  Haisley  so  informed 
the  sheriff ;  that,  before  the  execution  was  levied,  the  judg- 
ment plaintiff  directed  the  levy  to  be  made  on  the  property 
in  controversy ;  that  appellee  was  then  a  resident  of  the 
county  of  Wabash,  and  thence  continued  to  be  a  resident  of 
said  county ;  that  Hill  was  not  at  any  time  within  the  limits 
of  the  county  of  Grant ;  that,  ten  days  before  the  levy  upon 
the  bricks,  the  sheriff,  to  quote  from  the  answer,  ** informed 
Hill  that  an  execution  (of  which  the  last  execution  was  an 
:alias  execution  had  been  levied)  would  expire  in  a  very  short 
time,  and  that  said  Hill  then  requested  of  him,  the  said 
sheriff,  that  he  would  levy  on  said  brick  the  new  execution, 
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and  that  he  desired  the  lien  of  the  execution  then  in  force 
continued,  and  that  it  was  at  the  special  instance  and  request 
of  the  said  Hill  that  the  brick  were  so  levied  upon  and  sold." 

The  answer  professes  to  state  a  defence  to  tfie  entire  com- 
plaint. This  profession  must  be  made  good  or  the  answer, 
falls.  This  is  the  effect  of  the  familiar  rule,  that  an  answer 
professing  to  answer  an  entire  complaint,  and  answering 
only  a  part,  is  bad  on  demurrer.  We  think  the  answer  fully 
responds  to  so  much  of  the  complaint  as  undertakes  to  charge 
that  there  was  an  irregularity  in  the  issuing  and  levy  of  the 
second  execution.  This  is  so  because  it  distinctly  averred 
that  the  second  execution  was  levied  at  the  request  of  the 
appellee.  One  who  directs  that  an  execution  shall  be  levied 
apon  property  designated  by  him,  can  not  complain  of  the 
officer  who  obeys  his  directions.  The  case  is  fully  within  the 
doctrine  expressed  in  the  old  maxim,  volenti  nonfit  injuria. 

The  only  question  of  difficulty  is,  does  the  answer  meet 
the  allegations  of  the  pomplaint  charging  the  in-egularities 
in  conducting  the  sale.  There  are  at  least  two  material  irreg- 
ularities charged,  and  those  are,  that  the  sale  was  not  made  at 
the  place  named  in  the  notices  posted  by  the  sheriff  and  not 
at  the  place  where  the  personal  property  was  situated.  We 
need  not  stop  to  consider  whether  any  of  the  other  acts 
which  the  complaint  charges  as  irregularities  are,  or  are  not, 
of  such  materiality  as  will  avoid  the  sale.  The  failure  of 
the  sheriff  to  sell  at  the  place  designated  in  the  notice  was 
«uch  an  irregularity  as  would  enable  the  appellee  to  have  the 
sale  annulled.  The  fact  that  the  property  was  not  present 
at  the  place  of  sale  was  of  itself  sufficient  to  invalidate  the 
«ale.  The  statute  expressly  requires  that  personal  property 
«hall  not  be  sold  unless  it  is  present  and  subject  to  the  view 
of  those  who  attend  the  sale.  2  R.  S.  1876,  p.  218,  sec.  469  ; 
Gaskill  V.  Aldrich^  41  Ind.  338.  This  was  the  rule  at  coni- 
mon  law.     Freeman  Executions,  sec.  290. 

Does  the  answer  avoid  this  allegation  of  the  complaint? 
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It  is  confessed,  not  denied.  The  conclusion  of  the  answer 
is,  *^and  that  it  was  at  the  special  instance  and  request  of 
said  Hill  that  said  brick  were  levied  upon  and  sold;"  but 
this  conclusion  is  not  warranted  by  the  facts  stated.  It  is  a 
conclusion  without  a. premise.  The  answer  avers  that  the 
appellee  informed  the  sheriff  that  he  desired  the  lien  con- 
tinued, and  that  he  directed  the  levy  to  be  made.  It  does^ 
not  aver  that  the  appellee  desired  or  directed  a  sale.  The 
facts  stated  as  the  foundation  of  the  conclusion  do  not  sup* 
port  it.  The  strongest  conclusion  that  can  be  reasonably 
drawn  from  the  facts  stated  is,  that  the  appellee  directed 
the  levy  to  be  made.  A  mere  conclusion  can  not  control 
the  effect  of  the  facts  pleaded.  Neidefer  v.  Chaslain^  71 
Ind.  363  ;  Woollen  v.  WhitacrCy  73  Ind.  198.  But  if  it  were 
granted  that  the  answer  does  su£Sciently  allege  that  the  ap- 
pellee directed  a  sale  to  be  made,  it  can  not  be  inferred  that 
he  directed  the  sheriff  to  make  it  in  violation  of  law.  Upon 
the  supposition  that  a  sale  was  directed,  the  reasonable  in- 
ference would  be  that  the  sale  should  be  conducted  in  con- 
formity to  the  established  rules  of  law. 

The  demurrer  to  the  second  paragraph  of  appellants'  an- 
swer was  correctly  sustained. 

Judgment  affirmed. 


»•» 
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154  J^  Malicious  Trespass.— iSi#ciem;y  of  Affidavit.— Property  in  Dogs.—  Value 
of  Damage  Done.  —The  owner  of  a  dog  has  such  a  property  therein  as 
that,  where  one  unlawfully  and  maliciously  injures  or  kills  such  dog« 
he  may  be  prosecuted  therefor  under  the  criminal  law,  in  relation  to 
malicious  injuries.  In  such  case,  it  is  immaterial  whether  the  injury 
complained  of  is  charged  to  be  to  the  damage  of  tlie  property  or  to 
the  damage  of  the  owner  of  the  property. 
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Same. — Prejudices  of  Witness,— Prosecuting  Witness  Quasi  Party  to  Pros- 
ecutian. —  Evidence.  —  In  such  a  prosecution,  the  owner  of  the  prop- 
erty, who  may  be  the  instigator  of  the  prosecution,  is  a  quasi  party  there- 
to; and,  where  a  witness  has  testified  in  the  cause,  it  is  competent  for 
tlie  State,  on  cross-examination,  to  ask  such  witness  any  questions, 
where  the  answers  thereto  might  tend  to  show  his  bias  or  prejudice 
either  for  or  against  the  owner  of  the  property  and  prosecuting  witness. 

Same. — Offence  Charged. — Instructions, — Where  the  affidavit  charged  that 
the  defendant  maliciously,  etc.,  injured  the  dog,  by  then  and  there,  etc., 
shooting  and  killing  said  dog.  the  substance  of  the  charge  is  the  killing ^ 
and  must  be  proved  beyond  a  reasonable  doubt.  In  such  case,  an  in- 
struction is  erroneous  which  impliedly  tells  the  jury  that  they  may  find 
the  defendant  guilty,  if  the  evidence  shows,  beyond  a  reasonable  doubt, 
that  he  maliciously  or  mischievously  either  killed  or  injured  the  dog. 

From  the  Lagrange  Circuit  Court. 

W.  C.  Glasgow  and McCloskey^  for  appellant. 

D.  P.  Baldwin f  Attorney  General,  and  J.  S.  Drake, 
Prosecuting  Attorney,  for  the  State. 

HowK,  J. — In  this  case,  the  appellant  was  prosecuted 
upon  affidavit,  before  a  justice  of  the  peace  of  Lagrange 
<^unty.     The  affidavit  was  in  substance  as  follows : 

"George  W.  Coplin,  being  first  duly  sworn,  upon  his  oath 
says,  that  Henry  Kinsman,  on  the  12th  day  of  April,  1881, 
at  the  county  of  Lagrange  and  State  of  Indiana,  did  then 
And  there  unlawfully  and  mischievously  injure  a  certain  dog, 
the  property  of  said  George  W.  Coplin,  by  then  and  there 
unlawfully,  maliciously  and  mischievously  shooting  and  kill- 
ing said  dog,  with  deadly  and  dangerous  material  shot  out 
of  and  discharged  at  and  against  said  dog,  from  a  gun  which 
the  said  Henry  Kinsman  then  and  there  had,  held  and  dis- 
charged at  and  against  said  dog,  to  the  damage  of  said  prop- 
erty in  the  sum  of  twelve  dollars." 

The  second  trial  of  the  cause  by  a  jury,  before  a  justice, 
resulted  in  a  verdict  finding  the  appellant  guilty  as  charged, 
and  assessing  his  punishment  at  a  fine  of  one  dollar ;  and 
the  justice  rendered  judgment  against  the  appellant  for  the 
amount  of  said  fine  and  costs  taxed  in  the  sum  of  $182.58. 
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On  an  appeal  to  the  circuit  court,  the  cause  was  there 
tried  by  a  jury,  and  a  verdict  was  returned  finding  the  ap- 
pellant guilty  as  charged,  and  assessing  his  punishment  at 
a  fine  in  the  sum  of  fifteen  dollars ;  and  his  motions  for  a 
new  trial  and  in  arrest  of  judgment  having  each  been  over- 
ruled, and  his  exceptions  saved  to  each  of  these  rulings, 
judgment  was  rendered  on  the  verdict. 

The  following  decisions  of  the  circuit  court  have  been  as- 
signed, as  errors,  by  the  appellant,  in  this  court : 

1.  In  overruling  his  motion  to  quash  the  affidavit ; 

2.  In  overruling  his  motion  for  a  new  trial ;  and, 

3.  In  overruling  his  motion  in  arrest  of  judgment. 

The  first  and  third  of  these  alleged  errors  may  properly 
be  considered  together,  as  they  each  present,  in  this  case, 
the  single  question  as  to  whether  or  not  the  facts  stated  in 
the  affidavit  of  the  prosecuting  witness  constituted  a  public 
offence. 

The  affidavit  in  the  case  at  bar  charged  the  appellant  with 
the  commission  of  the  offence,  commonly  called  a  ^^mali- 
cious trespass."  This  offence  is  defined  and  its  punishment 
prescribed  in  section  13  of  ^^An  act  defining  misdemeanors 
and  prescribing  punishment  therefor,"  approved  June  14th,. 
1852.     This  section  reads  as  follows : 

^'Sec.  13.  Every  person  who  shall  maliciously,  or  mis- 
chievously injure,  or  cause  to  be  injured,  any  property  of 
another,  or  any  public  property,  shall  be  deemed  guilty  of  a 
malicious  trespass,  and  be  fined  not  exceeding  two-fold  the 
value  of  the  damage  done,  to  which  may  be  added  impris- 
onment not  exceeding  twelve  months."    2  R.  S.  1876,  p.  462. 

This  section  is  substantially  re-enacted  in  section  54,  of 
**An  act  concerning  public  offences  and  their  punishment," 
approved  April  14th,  1881,  which  became  a  law  on  the  19th 
day  of  September,  1881.     Acts  1881,  p.  186. 

The  only  objection  urged  by  the  appellant's  counsel,  in 
argument,  to  the  sufficiency  of  the  affidavit  in  the  case  now 
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before  us,  is,  that  it  does  not  properly  charge  **the  value  of 
the  damage  done,"  in  the  commission  of  the  alleged  tres- 
pass. In  the  affidavit  it  was  charged  that  the  appellant's 
act,  in  shooting  and  killing  the  dog  mentioned  therein,  was 
"to  the  damage  of  said  property  in  the  sum  of  twelve  dol- 
lars." It  is  claimed  by  the  appellant's  counsel,  as  we  un- 
derstand them,  that  a  dog  is  not  necessarily  an  animal  of 
value,  and  that,  for  this  reason,  the  affidavit  in  this  case  was 
bad,  in  this,  that  it  did  not  charge  the  dog  killed  to  be  of 
some  value  to  the  prosecuting  witness,  as  the  owner  thereof  * 
It  seems  to  us,  however,  that  this  position  can  not  well  be 
maintained,  under  the  legislation  of  this  State  on  the  subject 
of  dogs.  As  long  ago  as  the  taking  effect  of /*an  act  to  li- 
cense dogs,"  etc.,  approved  March  11th,  1861,  and  ever 
since,  the  laws  of  this  State  have  recognized  a  property  in 
dogs,  and  have  required  that  the  owner  or  owners  thereof 
should  contribute  certain  specified  sums  to  the  revenues  of 
the  township  in  which  he  or  they  resided,  on  account  of  his 
or  their  ownership  of  such  property.  Under  the  act  of 
March  11th,  1861,  Acts  1861,  Reg.  Sess.,  p.  110,  this 
contribution  to  the  township  revenues  was  denominated  a 
license  fee ;  but  under  the  act  of  March  8th,  1865,  which  be- 
came a  law  from  and  after  its  passage,  such  contribution 
assumed  the  fortio  and  name  of  a  township  tax,  to  be  levied, 
assessed  and  collected,  as  other  taxes,  from  the  owner  or 
owners  of  such  dogs.  1  R.  S.  1876,  p.  69.  It  may  well  be 
said,  we  think,  that  any  article  of  property  which  the  law 
subjects  to  taxation  is  prima  facie  an  article  of  value. 

The  question  jiow  under  consideration  was  before  this 
court  in  the  case  of  Tlie  State  v.  Sparks^  60  Ind.  298. 
After  citing  section  13  of  the  misdemeanor  act  of  June  14th, 
1852,  the  court  there  said :  "Under  this  section,  it  is  proper 
and  necessary,  that  'the  value  of  the  damage  done'  should 
be  charged  in  the  indictment,  because  the  fine  to  be  assessed^ 
on  conviction,  is  limited  by  the  statute  to  a  sum  'not  ex- 
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ceeding  two-fold  the  value  of  the  damage  done.'  But  it 
seems  to  us  to  be  perfectly  immaterial  whether  it  is  charged 
that  the  injury  complained  of  was  to  the  damage  of  the 
house  or  to  the  damage  of  the  owner  of  the  property.  *  * 
♦  *  *  If  either  mode  of  expression  is  adopted,  the  indicts 
ment  would  show,  with  sufficient  clearness  and  certainty,  the 
^value  of  the  damage  done  ;*  and  that  is  all  that  the  indictment 
is  required  to  show,  under  the  statute."  To  the  same  effect 
is  the  case  of  The  State  v.  Pitzer,  62  Ind.  362.  We  can  see 
no  good  reason  for  adopting  a  different  construction  of  the 
statute  in  the  case  at  bar ;  and  therefore  our  conclusion  is, 
that  the  affidavit  was  sufficient,  and  the  court  did  not  err  i^ 
overruling  either  the  motion  to  quash  it  or  the  motion  in  ar- 
rest of  judgment. 

In  his  motion  for  a  new  trial,  the  appellant  assigned  eleven 
causes  therefor,  but  of  these  we  will  consider  and  pass  upon 
such  only  as  his  counsel  have  presented  and  discussed  in  their 
well  considered  brief  of  this  cause.  The  first  point  made 
by  the  appellant's  counsel  in  argument  arises  under  the  fifth 
cause  assigned  for  a  new  trial,  namely,  that  the  court,  over 
appellant's  objection,  permitted  the  State  to  show  by  the 
witness  Charles  Kinsman  the  state  of  feeling  existing  be- 
tween him,  the  witness,  and  the  prosecuting  witness,  George 
W.  Coplin,  the  owner  of  the  dog,  and  permitted  the  State's 
attorney  to  ask,  and  required  the  witness  Kinsman  to  an- 
swer, this  question,  to  wit :  *'l8  it  not  a  fact  that  you  and 
Coplin  are  on  bad  terms,  that  you  do  not  speak  to  him?" 
It  appears  from  the  bill  of  exceptions  that  the  question 
quoted,  and  other  questions  of  like  character,  were  objected 
to  by  the  appellant  *'on  the  ground  that  each  of  said  ques- 
tions was  immaterial,  irrelevant  and  incompetent."  In  this 
court  the  State's  attorneys  insist  that  the  ground  of  objec- 
tion stated  on  the  trial  was  not  sufficient.  *'It  does  not  state 
in  what  its  immateriality,  or  its  irrelevancy,  or  its  incompe- 
tency consists ;  this  should  have  been  done."     It  seems  to 
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US,  however,  that  the  point  thus  made  by  the  State's  attor- 
neys is  not  well  taken.  For,  if  the  evidence  sought  to  be 
elicited  by  the  question  objected  to,  and  by  the  answer 
thereto,  was  immaterial,  irrelevant  or  incompetent,  the 
grounds  thereof  and  the  reasons  therefor  were  so  plain  and 
manifest  that  it  would  have  been  difficult  for  the  appellant 
to  state  more  clearly  than  he  did  his  objections  to  the  offered 
evidence.  It  may  be  conceded  that  the  words  ''immaterial, 
irrelevant  and  incompetent"  indicate  no  ground  or  reason 
why  the  offered  evidence  was  immaterial,  irrelevant  and  in- 
competent. But  it  was  long  since  decided  by  this  court, 
that  the  rule  of  practice  which  required  that  objections  to 
evidence  must  have  been  specified  when  the  evidence  was 
offered,  would  not  be  applicable  in  a  case  where  the  evi- 
dence itself  plainly  showed  the  ground  of  objection.  Mc- 
Vey  V.  Blair ^  7  Ind.  590.  To  the  same  effect,  on  the  point 
under  consideration,  are  the  following  cases :  Olenn  v.  Clore^ 
42  Ind.  60 ;  Underwood  y.  Linton,  44  Ind.  72 ;  and  Under- 
TJDOod  V.  Linton,  54  Ind.  468. 

The  question  remains,  therefore,  and,  we  think,  is  fairly 
saved  and  presented,  Did  the  court  err  in  permitting  the 
State's  attorney  to  ask  the  witness  Charles  Kinsman,  and  in 
requiring  him  to  answer,  as  to  whether  or  not  he  and  the  pros- 
ecuting witness,  Coplin,  the  owner  of  thadog,  were  on  bad 
terms?  This  question  is  by  no  means  free  from  difficulty, 
but  we  are  of  the  opinion  that  the  evidence  sought  to  be 
elicited  by  the  question  and  its  answer  was  not  incompetent. 
It  is  true  that  the  prosecuting  witness  was  not,  strictly  speak- 
ing, a  party  to  the  suit,  but  he  was  the  owner  of  the  dog, 
and  the  instigator  of  the  prosecution  for  his  untimely  tak- 
ing off,  and  it  seems  to  us  that  it  was  competent  for  the 
State,  with  the  view  of  showing  the  possible  bias  or  preju- 
dice of  the  defendant's  witness  against  the  prosecution,  to 
ask  him  whether  or  not  he  and  Coplin,  the  prosecuting  wit- 
ness, were  on  bad  terms.    In  Wharton's  Criminal  Evidence, 
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8th  ed.,  sec.  477,  it  is  said :  *^A  witness  may  also  be  com- 
pelled to  answer  questions  concerning  his  relationship  to  the 
prosecution  or  the  defence,  his  interest  in  the  suit,  his  capac- 
( ity  of  discernment  and  expression,  his  motives,  and  his  pre- 
judices. He  may  be  thus  required  to  explain  whatever  would 
show  bias  on  his  part  or  incapacity  to  testify  accurately." 
See,  also,  on  this  subject,  1  Greenleaf  Evidence,  sees.  450 
and  455,  and  Scott  v.  The  State,  64  Ind.  400.  The  weight 
to  be  given  such  evidence  is  a  question  for  the  triers  of  the 
facts,  in  each  particular  case,  but  it  can  not  be  excluded,  in 
our  opinion,  on  the  grounds  of  its  immateriality,  irrelevancy 
or  incompetency. 

The  eighth  cause  assigned  for  a  new  trial  was,  that  the 
court  erred  in  giving  the  jury,  of  its  own  motion,  certain  in- 
structions lettered  from  A  to  K,  inclusive.  Of  these  the  ap- 
pellant's counsel  first  complain  in  argument  of  the  instrac- 
iion  lettered  D,  which  reads  as  follows :  <^It  is  not  sufficient 
for  the  State  to  prove  th^t  the  defendant  killed  or  injured 
the  dog  merely ;  but  the  evidence  must  show,  beyond  a  rea- 
sonable doubt,  that  the  defendant  maliciously  or  mischiev- 
ouelly  killed  or  injured  it.'* 

This  instruction  told  the  jury,  in  effect,  that  it  was  suffi- 
cient for  the  State  to  prove,  beyond  a  reasonable  doubt,  that 
the  defendant  maliciously  or  mischievously  injured  the  dog. 
This,  we  think,  was  erroneous.  The  charge  against  the  ap- 
pellant was  that  he  injured  the  dog,  by  then  and  there,  etc.^ 
shooting  and  killing  said  dog.  The  injury  charged  was  the 
killing  of  the  dog,  and  unless  the  evidence  showed,  beyond  a 
reasonable  doubt,  that  the  appellant  killed  the  dog,  the 
charge  was  not  sustained,  and  he  was  entitled  to  a  verdict 
of  acquittal.  The  evidence  showed  that  the  appellant  shot 
and  wounded  the  dog,  in  the  night  time  of  one  day,  and  that 
on  the  morning  of  the  next  day  the  dog  was  found  dead,  a 
short  distance  from  the  place  where  he  had  been  shot.  The 
instruction  complained  of  authonzed  the  jury  to  find  the  ap- 
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pellant  guilty  without  regard  to  the  question  as  to  whether 
or  not  he  killed  the  dog,  and  in  this,  it  seems  to  us,  the  in* 
dtruction  was  erroneous. 

As  our  conclusion  in  regard  to  the  instruction  quoted  will 
require  the  reversal  of  the  judgment  below,  we  deem  it  un- 
necessary, and  perhaps  unprofitable,  for  us  to  extend  this, 
opinion  in  the  examination  and  decision  of  the  numerous 
other  questions  presented  and  argued  by  the  appellant's* 
counsel.  These  questions  may  not  arise,  at  least  in  their 
present  form,  on  another  trial  of  the  cause,  and  therefore 
we  pass  them  now  without  decision. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  court 
erred  in  overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings. 


»•» 
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pant  et  al.  v.  moss  et  al. 

NonCE.— TTaJver.— When  a  party  appears  to.  a  motion,  without  objec- 
tion, he  thereby  waives  notice  of  the  motion. 

RscErvEB.— Ejectment.— Pending  an  action  of  ejectment,  the  court  haa 
no  authority  summarily  to  eject  the  defendant  by  ordering  the  sheriff, 
as  such,  without  giving  the  oath  or  bond  required  of  a  receiver,  to  take 
possession  of  the  premises. 

Injunction. — Pleading, — Practice, — ^It  is  error  to  grant  a  temporary  in- 
junction without  a  complaint  or  affidavit  stating  facts  authorizing  such 
relief,  or  without  a  prayer  therefor  in  the  complaint. 

From  the  Union  Circuit  Court. 

T.  W.  BenneU,  L.  H.  Stanford,  T.  J.  Truster  and  W^ 
M.  Casterliney  for  appellants. 
T.  D.  Evans,  for  appellees. 
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Nbwcomb,  C. — ^The  appellees  sued  the  gravel  road  com- 
pany, appellant,  to  recover  certain  real  estate.  The  com- 
plaint is  in  the  usual  form,  and  doe^*  not  contain  a  prayer 
for  an  injunction  or  restraining  order,  nor  for  the  appoint- 
ment of  a  receiver,  nor  does  it  state  any  facts  on  which  a 
prayer  for  either  of  those  remedies  could  be  granted. 

After  the  defendant  had  answered  to  the  merits,  setting 
up  a  right  of  possession  in  itself,  the  following  order  was 
made  by  the  court:  «*Come  now  the  parties  by  their  attor- 
neys, and  it  appearing  to  the  court  that  the  plaintiffs  herein, 
at  a  former  day  of  this  court,  had  filed  their  written  motion, 
which  is  sworn  to,  asking  the  court  for  an  interlocutory  order 
in  this  behalf,  and  the  plaintiffs  also  filed  bond  to  indemnify 
the  defendants  for  any  wrongful  action  herein ;  and  the 
court,  after  due  consideration  of  said  motion,  is  pleased 
to  decree,  and  does  decree  and  enter,  the  following  order 
therein,  viz. :  That  the  Sheriff  of  Union  county  do  proceed 
forthwith,  upon  a  certified  copy  of  this  order,  to  take  pos- 
session of  the  premises  mentioned  in  plaintiffs'  complaint, 
to  wit,  one-fourth  of  an  acre  of  land  situated  in  the  north- 
west corner  of  section  twenty-five,  in  township  twelve,  range 
one  west,  in  Union  county,  Indiana,  and  hold  possession 
thereof  until  the  further  order  of  this  court.  And  it  is 
further  ordered  that  the  said  defendants  and  their  ser- 
vants, agents  and  employes,  are  now  hereby,  and  until  the 
final  hearing  of  this  cause,  restrained  and  prohibited  from 
any  further  use  of  said  premises  for  any  purpose  whatever ; 
and  that  a  certified  copy  of  this  decree  be  furnished  to  the 
sheriff,  and  that  the  same  be  by  said  sheriff  served  by  read- 
ing to  the  president  of  said  company,  and  to  John  Fox,  the 
person  in  possession  of  said  premises,  and  that  said  service 
will  be  all  the  notice  necessary  in  this  case." 

The  defendant  excepted  to  the  action  of  the  court,  and 
immediately  prayed  an  appeal,  and  filed  an  appeal  bond  with 


NOVEMBER  TERM,  1881.  141 

The  College  Comer  and  Richmond  Gravel  Road  Co.  et  aL  v.  Moss  et  al, 

surety  approved  by  the  court.     John  Fox  afterwards  joined 
in  the  appeal  and  gave  proper  notice. 

The  record  does  not  contain  the  written  motion  and  affi- 
davit on  which  the  foregoing  order  was  based,  and,  in  an- 
swer  to  a  certiorari  from  this  court,  the  clerk  certifies  that 
the  same  are  not  on  file  in  his  office,  and  that'  there  is  no 
record  in  said  office  that  they  were  ever  filed  therein.  It  is 
objected  to  this  order  that  it  was  entered  without  any  notice  to 
the  defendant  that  such  an  order  would  be  applied  for.  Thi» 
objection  is  untenable.  The  record  shows  that  the  defend- 
ant was  present,  and  fails  to  show  that  he  then  made  any 
objection  on  the  ground  of  a  want  of  notice,  and  it  does  not 
affirmatively  appear  that  notice  was  not  given.  In  such  case, 
notice  will  be  presumed.  Vance  v.  Workman^  8  Blackf . 
306.  Appearance  without  objection  waives  notice.  Hardy 
V.  Donellanj  33  Ind.  501. 

It  is  further  objected  that  there  was  nothing  in  the  com- 
plaint justifying  the  granting  of  such  order,  and  that  the 
court  had  no  authority  to  thus  summarily  eject  the  defend- 
ant and  place  the  premises  in  controversy  in  possession  of 
the  sheriff.  The  court  had  power,  in  a  proper  case,  to  ap- 
point a  receiver  to  take  charge  of  the  property  during  the 
pendency  of  the  action,  and  perhaps  the  sheriff  might  prop- 
erly have  been  appointed  such  receiver ;  but  that  does  not 
seem  to  have  been  the  scope  or  purpose  of  the  order.  It 
was  in  his  official  capacity  as  sheriff  that  he  was  directed  to 
oust  the  defendant  and  take  to  himself  the  possession  of  the 
premises.  He  was  not  required  to  take  the  oath  and  file 
the  bond  exacted  of  receivers,  nor  does  the  record  show  the 
performance  of  either  of  those  prerequisites. 

We  think  the  summary  order  of  ejectment  was  unauthor- 
ized by  law. 

The  other  branch  of  the  order  is  a  temporary  injunction, 
prohibiting  the  defendant  from  using  the  premises  for  any 
purpose,  until  the  final  hearing  of  the  cause.   The  bond  filed 
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by  the  plaintiffs  is  denominated  a  *'bond  for  injunction,"  and 
is  conditioned  *'for  the  payment  of  all  damages  and  costs 
which  may  accrue  and  be  adjudged  against  the  plaintiffs  by 
reason  of  this  restraining  order."  The  term  ''restraining: 
order"  used  in  the  bond  is  a  misnomer.  Such  an  order  is 
limited  in  its  operation,  and  extends  only  to  such  reasonable 
time  as  may  be  necessary  to  notify  the  opposite  party  of  an 
application  for  an  injunction.     Buskirk's  Practice,  40. 

As  the  motion  and  affidavit  on  which  the  order  in  question 
was  granted  are  not  in  the  record,  we  must  presume  in  favor 
of  the  action  of  the  court,  if  upon  any  supposable  state  of 
facts  alleged  in  the  missing  papers  it  was  authorized  to  make 
^uch  order ;  but  we  are  not  aware  of  any  statute  or  rule  of 
practice  that  authorizes  an  injunction  when  there  is  no  prayer 
therefor  in  the  complaint,  nor  any  statement  of  facts  enti- 
tling the  plaintiff  to  injunctive  relief. 

It  is  error  to  grant  a  temporary  injunction  when  there  is 
no  prayer  therefor  in  the  complaint.  Southern  Plank  Road 
Co.  V.  Hixony  6  Ind.  165  ;  Lefforge  v.  West.  2  Ind.  514. 

The  statute  makes  no  provision  for  a  temporary  injunc- 
tion when  no  cause  therefor  is  shown  in  the  complaint,  ex- 
•cept  where  the  defendant  threatens  to  or  is  about  to  remove 
or  dispose  of  his  property.  In  such  case,  it  seems  that  where 
the  facts  are  presented  by  affidavit,  after  the  action  has  been 
commenced,  an  injunction  may  be  issued  to  prevent  the 
threatened  injury.     2  K.  S.  1876,  p.  93. 

Generally,  if  the  cause  for  an  injunction  arises  after  ac- 
tion brought,  it  should  be  set  forth  in  an  amended  or  sup- 
plemental complaint. 

The  court  erred  in  granting  the  order  in  question,  and  its 
miction  in  that  particular  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  order  of  the  court  below  directing  the 
sheriff  of  Union  county,  to  take  possession  of  the  real  estate 
named  in  the  plaintiffs'  complaint,  and  restraining  and  pro- 
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hibiting  the  defendant  below  from  any  further  use  of  said 
premises  until  the  final  hearing  of  said  cause,  be  and  it  is 
hereby  reversed,  at  the  costs  of  the  appellees  ;  and  that  this 
cause  be  remanded  to  the  Union  Circuit  Court  for  further 
proceedings  in  accordance  with  said  opinion. 


♦•♦ 
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JuDOMENT. — Inferior  Court,—  Collateral  Attack. — The  judgment  of  an  in- 
ferior court  can  not  be  questioned  collaterally,  or  the  proceedings  en- 
joined, on  account  of  errors  or  irregularities  which  do  not  affect  the 
jurisdiction. 

Same. — Presumption. — Where  the  court  has  jurisdiction  to  proceed,  and 
does  proceed,  the  same  presumptions  prevail  in  favor  of  its  action  and 
of  the  verity  of  its  record  as  if  its  powers  were  general. 

iNJimCTiON. — Public  Ditch. — Notice. —  Viewers. — Statute  Construed. — It  is 
not  cause  for  enjoining  the  letting  of  the  work  pf  cutting  a  ditch,  under 
the  act  of  March  9th,  1875,  that  the  name  of  the  plaintiff,  as  owner  of 
land  to  be  affected,  was  not  in  the  published  notices  of  the  filing  of  the 
petition  for  the  ditch,  or  that  the  viewers  did  not  report  the  cost  of 
cutting  the  same. 

^AXR.—Land'Oumers.— Notice.— Collateral  Attack.— The  statutory  require- 
ment, that  the  notice  contain  the  names  of  land-owners,  is  not  abso- 
lutely mandatory,  and  the  averment  that  the  viewers  did  not  report  the 
cost  does  not  necessarily  mean  that  the  record  does  not  show  such  re- 
port, but  only  that  the  report  was  defective  or  forged,  or  like  matters 
which  can  not  be  inquired  into  collaterally. 

Pleading. — Evidence. — Identity  of  Names  and  Persons. — ^Neither  in  plead- 
ing nor  in  evidence  is  identity  of  names  conclusive  of  identity  of  persons. 

Saxk.— Averment.— It  is  not  enough  to  aver  in  the  present  tense  when 
the  past  is  meant. 

From  the  Tipton  Circuit  Court. 

J.  O^Brien  and  M.  Ganngus^  for  appellant. 
D,  Waugh^  for  appellees. 
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Woods,  J. — ^Action  by  the  appellant  to  eujoin  the  appel- 
lees against  letting  the  work  of  cutting  a  part  of  a  ditch, 
under  the  act  approved  March  9th,  1875,  1  R.  S.  1876,  p. 
428.     Four  reasons  are  alleged  for  asking  the  injunction  : 

First.  Because  no  notice  was  given  to  the  plaintiff  by  the 
auditor  of  the  filing  and  pendency  of  the  petition  for  a  ditch^ 
and  of  the  assessments  of  benefits  to  lands  along  the  route 
of  the  ditch,  in  any  manner  whatever,  as  contemplated  by 
law ;  that  in  any  notices  published  the  name  of  this  plaintiff 
was  wholly  omitted. 

Second.  Because  the  affidavits  of  the  viewers  to  their  re- 
ports were  made  before  a  notary  public  who  is  one  of  the 
attorneys  of  the  petitioners,  and  was  not  authorized  to  ad- 
minister oaths  and  certify  affidavits  about  a  matter  in  which 
he  was  an  attorney  for  the  party  in  interest. 

Third.  Because  the  viewers  did  not  report  the  cost  of 
cutting  the  ditch  per  cubic  yard  or  lineal  rod  or  foot  of 
earth  required  to  be  excavated  to  complete  the  construction 
of  the  ditch. 

Fourth.  Because  the  ditch  runs  through  two  civil  town- 
ships of  Tipton  county,  viz.,  Liberty  and  Prairie,  and  the 
auditor  did  not  cause  notices  to  be  posted  in  but  one  town- 
ship, and  proof  thereof  to  be  made  of  the  filing  and  pen- 
dency of  the  petition,  and  of  the  reports  of  the  viewers,  etc. 

This  action  constitutes  a  collateral  attack  upon  the  record 
and  judgment  of  the  board  of  commissioners,  in  a  proceed- 
ing over  which,  if  the  proper  steps  were  taken,  the  board 
had  jurisdiction.  It  is  now  the  well  established  doctrine  of 
this  court,  declared  in  a  long  and  increasing  line  of  cases, 
that  such  an  attack  can  not  be  maintained  on  account  of 
mere  errors  or  irregularities,  which  do  not  affect  the  juris- 
diction of  the  tribunal.  The  judgment  of  an  inferior  court, 
upon  a  matter  which  it  has  acquired  the  right  to  pass  judg- 
ment upon,  is  as  conclusive  as  the  judgment  of  a  court  of 
general  jurisdiction.      Stoddard  v.  Johnson^  lb  Ind.  20. 
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Once  it  appears  it  had  jurisdiction  to  proceed,  and  did  pro- 
ceed, the  same  presumptions  prevail  in  favor  of  the  action 
and  record  of  the  inferior  as  of  the  superior  court ;  and  the 
verity  of  its  record,  and  the  presumptions  which  support  it, 
are  alike  indisputable  in  any  collateral  way. 

In  the  light  of  these  principles,  it  is  not  clear  that  the 
complaint  makes  a  case  for  an  injunction  for  any  of  the  rea- 
sons stated. 

The  essence  of  the  first  reason  is,  not  that  the  plaintiff 
was  not  notified  in  any  way  of  the  pending  petition  and  of 
the  time  when  it  would  be  heard,  but  that  her  husband's  name, 
instead  of  her  own,  was  inserted  in  the  published  notices. 
This  is  the  inference  from  the  entire  complaint,  and  such 
was  the  proof  at  the  trial.  The  requirement  of  the  statute 
is,  that  the  ^^notice  shall  contain  a  pertinent  description  of 
the  terminus  of  such  proposed  work,  its  direction  and  course 
from  its  source  to  its  outlet,  and  the  names  of  the  owners  of 
the  lands  that  will  be  affected  thereby."  This  requirement 
is  in  terms  unqualified.  It  must  be  the  names  of  the  owners, 
whether  they  are  known  or  not,  and  whether  the  ownership 
appears  by  the  record,  by  unrecorded  deed,  by  devise,  de- 
scent, or  by  limitation  or  estoppel.  A  literal  and  mandatory 
construction  of  the  statute  would  make  all  procedure  under 
it  difficult,  if  not  impracticable ;  and  to  give  such  construc- 
tion, and  at  the  same  time  to  hold  the  proceedings  invalid 
and  assailable  collaterally  on  account  of  a  misstatement  of  the 
ownership  of  a  piece  of  affected  land,  would  make  the  law 
an  instrument  of  injustice  in  the  hands  of  the  cunning  and 
unscrupulous,  whereby,  escaping  their  own  just  proportion 
of  the  burden,  they  could  procure  the  improvement  of  their 
property  at  the  expense  of  others. 

The  statute  concerning  the  la3dng  out  of  highways  requires 

that  the  names  of  the  owners,  occupants  or  agents  of  lands 

through  which  a  proposed  highway  may  pass,  be  set  forth  in 

the  petition  therefor,  and  that  notice  thereof  be  given ;  but  it 
Vol.  77.— 10 
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has  been  held  that  an  order  for  the  establishment  of  a  high- 
way is  not  void  or  subject  to  collateral  attack  because,  in  the 
petition  and  notice,  the  christian  names  in  full  were  not  given, 
but  only  the  initial  letters  of  the  names,  of  some  of  the  land- 
owners, and  others  were  described  as  "Waldron  heirs,"  and 
yet  others  as  **Bryant  heirs."  Miller  v.  Porter^  71  Ind. 
521 ;  Porter  v.  Stout^  73  Ind.  3.  The  principle  involved  in 
these  decisions  applies  with  equal  force  to  the  case  in  hand. 

The  second  objection  does  not  affect  the  validity  of  the 
proceedings,  and  does  not  require  us  to  decide  whether  a 
notary  public  is  competent  to  administer  an  oath  in  a  matter 
wherein  he  is  an  attorney.  Identity  of  names  is  not  conclu- 
sive proof  of  identity  of  persons ;  and  therefore,  though 
the  name  of  the  notary  who  administered  an  oath  to  the 
viewers  may  be  the  same  as  an  attorney  of  record  in  the 
procedure,  it  is  not  a  fact  apparent  in  the  record  that  the 
notary  and  the  attorney  were  one ;  and,  if  the  notary's  act 
in  such  case  were  conceded  to  be  invalid,  the  fact  that  he  was 
an  attorney  of  the  petitioners  not  being  apparent  of  record, 
the  presumption  indulged  in  favor  of  the  action  of  the  board 
is  enough  to  sustain  the  proceedings  when  assailed  collater- 
ally. '  But,  besides  this,  the  averment  is  in  the  present  tense, 
and  therefore  does  not  show,  that,  when  he  administered  the 
oath  to  the  viewers,  the  notary  was  the  attorney  of  the  pe- 
titioners. 

The  third  ground  of  objection  to  the  proceedings  is  also 
defectively  stated.  It  may  be  true,  that,  without  a  report  of 
viewers  upon  '*the  average  cash  value  of  the  construction 
per  lineal  rod,  cubic  yard  or  foot  of  earth,"  etc.,  the  board 
of  commissioners  had  no  power  to  proceed  to  make  allot- 
ments of  the  work;  and,  if  the  record  were  silent  on  the 
subject,  or  showed  affirmatively  the  want  of  such  estimate, 
and  of  a  report  thereof,  the  allotment  might  be  shown  to 
be  void,  and  the  letting  of  contracts  thereunder  be  enjoined. 
But,  in  the  absence  of  a  contrary  averment,  the  presamp- 
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tion  is  in  favor  of  the  record.  The  allegation  that  no  such 
report  was  made  must  be  construed  as  meaning,  not  that 
there  was  no  record  or  finding  of  such  report,  but  that  the 
report  shown  by  the  record  was  defective  and  insufficient, 
or  was  forged  or  obnoxious  to  some  other  objection  ;  and, 
manifestly,  a  collateral  attack  can  not  be  permitted  on  such 
grounds.  The  complaint  is  insufficient  in  this  respect,  how- 
ever, for  another  reason.  It  is  averred  that  there  was  no 
report  of  the  cost  *«per  cubic  yard,  or  lineal  rod  or  foot,'* 
while  the  law  requires  an  estimate  ^^per  lineal  rod,  cubic  yard 
or  foot."     The  issue  tendered  was  therefore  immaterial. 

Whether  the  fourth  reason  is  in  itself  a  sufficient  cause  for 
an  injunction,  we  need  not  consider.  The  proof  showed 
^vithout  conflict  or  dispute,  and  in  answer  to  a  special  in- 
terrogatory the  jury  found,  that  the  required  notices  were 
posted  in  both  townships.  In  view  of  the  points  decided, 
the  other  questions  discussed  by  counsel  become  entirely 
immaterial. 

The  judgment  is  affirmed,  with  costs. 


•»• 
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Kahn  et  al.  V.  Tinder  et  al. 

Decedents'  JUsTAT^a.^Devastavit.— Pleading.— In  an  action  by  a  cred- 
itor of  an  estate  against  one  who,  it  was  alleged,  had  wron^ully  inter- 
meddled with  the  property  of  such  estate,  the  complaint  must  afflrma- 
tively  show  that  the  creditors  of  such  estate  are  entitled  to  have  the 
property  go  into  the  hands  of  an  administrator. 

ISame. — Answer, — Bight  of  Widow. — In  such  case,  an  answer,  that  the  prop- 
-erty  of  the  estate  did  not  exceed  in  value  $500,  and  was  by  the  widow 
of  the  decedent,  in  anticipation  of  an  order  setting  it  off  to  her,  trans- 
ierred  to  the  defendant  for  value,  is  sufficient.  „^ 

From  the  Hendricks  Circuit  Court. 
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C.  O.  Navey  for  appellants. 

T.  J.  Cofer  and  N.  M.  Taylor ^  for  appellees. 

Best,  C. — ^The  appellants  brought  this  suit,  averring  in 
their  complaint,  in  substance,  that  William  W.  Kendall  died 
intestate,  on  the  10th  day  of  August,  1879,  indebted  to  the 
appellants  Henry  Eahn  and  Lee  R.  Kahn,  in  the  sum  of 
$72.33,  and  to  the  appellant  Charles  Ruckersfeldt,  in  the 
sum  of  $84.08;  that  no  administration  had  been  gi*anted 
upon  said  estate,  and  since  the  death  of  said  decedent  the 
appellees  had  intermeddled  with,  and  appropriated  to  their 
own  use,  personal  property  belonging  to  the  estate,  of  the 
value  of  $500. 

The  appellees  answered  at  great  length.  The  substance 
of  the  first  paragraph  is,  that  the  appellee  Tinder  sold  the 
greater  part  of  the  property  mentioned  in  the  complaint  to- 
the  decedent  and  one  H.  B.  Kendall ;  that  they  executed  to- 
said  Tinder  a  chattel  mortgage  upon  said  property  on  the 
28th  day  of  May,  1877  ;  that  afterward  H.  B.  Kendall  sold 
his  interest  in  said  property  to  the  decedent,  and  that  the 
appellee  Tinder  transferred  said  mortgage  to  his  co-ap- 
pellee ;  that  the  decedent  left  surviving  him  his  widow,. 
Mary  E.  Kendall,  who  filed  her  petition  in  the  proper  court 
that  said  estate  was  worth  less  than  $500  ;  that  the  property 
was  appraised  at  $346.70,  and  was,  on  the  22d  day  of  Sep- 
tember, 1879,  ordered  bv  the  court  to  be  delivered  to  such 
widow  ;  that  after  the  appraisement,  but  before  the  final  or- 
der and  in  anticipation  thereof,  the  widow  delivered  to  Bous- 
man  the  property  embraced  in  the  mortgage  in  payment  of 
the  same,  and  sold  the  residue  thereof  to  him  for  $100,  and 
that  said  Tinder  did  nothing  with  said  property  except  as- 
the  agent  of  said  Bousman. 

A  demurrer  for  want  of  facts  was  overruled  to  this  par- 
agraph of  the  answer,  and  this  ruling  presents  the  only  ques- 
tion in  the  record. 
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This  ruKng  was  right.  The  facts  averred  showed  very 
•clearly  that  the  property  in  question  was  not  liable  to  be 
made  assets  for  the  payment  of  the  decedent's  debts.  It 
amounted  to  less  than  $500,  and,  by  statute,  the  widow  was 
•entitled  to  it  without  administration.  The  fact,  that  it  was 
transferred  to  and  received  by  Bousman  before  it  was  or- 
dered delivered  to  the  widow,  did  not  constitute  a  cause  of 
miction  in  favor  of  the  appellants.  They  were  not  injured 
by  such  transfer,  because  they  had  no  right  to  have  such 
property  go  into  the  hands  of  an  administrator.  The  trans- 
fer, at  most,  was  but  premature ;  yet,  if  the  widow  is  satis- 
fied with  the  disposition  made  of  the  property,  the  appellants 
-certainly  have  no  right  to  complain. 

Again,  the  answer  was  good  because  the  complaint  was 
bad.  It  did  not  affirmatively  appear  from  the  complaint 
that  the  creditors  of  the  decedent  were  entitled  to  have  the 
property  go  into  the  hands  of  an  administrator,  and  for  that 
reason  it  was  insufficient.    Ooffy.  Cooky  73  Ind.  351. 

There  was  no  error  in  the  ruling,  and  the  judgment  should 
be  affirmed. 

Peb  Cueiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed,  at 
Appellants'  costs. 


♦•» 
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Sullivan  v.  O'Connbb. 

Nkw  Tbial.— SurprUe.—Evidence.— Where  a  plaintiff  is  fairly  apprised 
of  the  character  of  a  defendant's  defence,  be  can  not  justly  urge  ttiat 
he  was  surprised  by  evidence  directly  sustaining  it. 

Same.— -JSool;  of  Accounts. — Loss  of. — Collateral  Question.— Jfew  Trial. — 
Where  evidence  is  given,  without  objection,  to  prove  the  items  of  an 
aoooont  pleaded  as  a  siet-off,  the  witness  stating  on  cross-examination 
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that  the  book  containing  the  items  had  been  lost,  evidence  of  such  loss 
is  a  collateral  matter,  at  which  the  plaintiff  can  not  be  said  to  have 
been  surprised,  and  for  which  a. new  trial  can  not  be  granted. 

SA:iAE,-'AffldavU.— Declarations,— An  affidavit  by  a  plaintiff,  in  support  of 
a  motion  for  a  new  trial  on  account  of  being  misled  by  statements 
made  to  him  by  the  defendant  before  trial,  which  gives  only  the  infer- 
ences of  the  plaintiff  from  the  declarations,  and  not  the  declarations  or 
statements  of  the  defendant,  is  insufficient  to  sustain  such  motion. 

SAME.—Newly-Discovered  Ilmdence.— Impeaching  Witness.— Practice.— Evi- 
dence impeaching  a  witness  is  not  such  newly-discovered  evidence  as^ 
will  entitle  a  party  to  a  new  trial ;  nor  will  a  new  trial  be  granted  un- 
less the  newly-discovered  evidence  is  such  as  will  probably  produce  a 
different  i*esult  upon  a  second  trial. 

Qaxb.— Admissions  After  Trial, — ^Admissions  of  a  defendant  made  after 
trial  are  not  newly-discovered  evidence  entitling  the  plaintiff  to  a  new 
trial. 

From  the  Tippecanoe  Circuit  Court. 

C.  D.  Jones  and  A.  U.  Yount^  for  appellant. 

Elliott,  C.  J. — ^Appellant  sued  appellee  for  $406,379  the 
value  of  goods  sold  and  delivered,  and  obtained  a  verdict 
and  judgment  for  $39.10,  his  claim  having  been  reduced  to 
that  sum  by  matters  of  set-off'  pleaded  in  the  answer  of  the 
appellee.  There  was  no  dispute  as  to  the  correctness  of  appel- 
lant's account ;  the  whole  controversy  was  upon  the  matters 
of  set-off. 

Appellant  insists  that  error  was  committed  in  denying  his 
motion  for  a  new  trial.  It  is  argued  at  much  length,  that 
the  verdict  is  contrary  to  the  evidence,  but  we  have  reached 
a  different  conclusion,  after  a  careful  reading  of  all  the  evi- 
dence incorporated  in  the  record. 

Another  ground  upon  which  a  new  trial  is  claimed  is,  that 
the  appellant  was  surprised  by  evidence  adduced  by  the  ap- 
pellee, showing  work  done  and  money  paid,  at  appellant's 
request,  for  a  distillery  company. 

It  may  be  that  the  evidence  did,  in  a  certain  sense,  sur- 
prise the  appellant,  but  not  in  a  legal  sense.  It  was  his  own 
fault  that  he  was  not  prepared  to  meet  the  evidence  adduced 
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against  him.  The  items  of  the  appellee's  set-off  were  given 
with  great  particularity.  The  character  of  the  work  done^ 
and  the  dates  at  which  it  was  done,  were  Very  fully  given. 
The  items  for  money  paid  at  appellant's  request  were  stated 
with  much  more  than  ordinary  f  ulhiess  ;  names  of  the  per- 
sons to  whom  paid,  and  the  dates  of  payment,  were  accu- 
rately stated.  It  was  also  averred  that,  "by  the  agreement 
of  the  parties,"  the  items  of  the  appellee's  account  were  to 
stand  as  a  set-off  against  the  account  of  appellant.  The 
answer,  with  more  than  usual  precision,  apprised  appellant 
of  appellee's  claim,  and  it  was  his  own  folly  to  rely  upon 
the  supposition  that  there  would  not  be  evidence  adduced  in 
its  support.  Where  a  plaintiff  is  fairly  apprised  of  the  char- 
acter of  a  defendant's  defence,  he  can  not  justly  urge  that 
he  was  surprised  by  evidence  directly  sustaining  it. 

It  is  also  insisted  that  the  appellant  was  surprised  at  the 
introduction  of  evidence  showing  the  wrecking  of  a  boat  and 
the  loss  of  appellee's  books.  The  manner  in  which  this 
question  came  up  is  about  this :  Appellee  offered  evidence^ 
without  objection,  proving  the  items  of  his  account,  the  ap- 
pellant on  cross-examination  asked  the  witness  where  he 
obtained  the  it«ms,  and  the  witness  then  on  the  stand  an- 
swered that  he  took  them  from  the  book  of  appellee,  where- 
upon he  was  requested  to  produce  the  book,  was  sent  from 
the  court  room  and  afterwards  returned  without  it,  stating 
that  it  had  been  lost  when  a  boat  was  wrecked.  There  had 
been  no  previous  notice  to  produce  books ;  indeed,  no  pre- 
caation  of  any  kind  had  been  taken  by  the  appellant.  It  is 
clear  that  he  was  not  in  a  situation  to  complain  of  surprise 
by  testimony  of  a  collateral  matter,  like  the  loss  of  a  book  of 
accounts.  The  effect  of  such  testimony  was  not  likely  to 
have  changed  or  influenced  the  minds  of  the  jury.  It  was 
not  material  whether  there  were  any  book  entries  at  all  or 
not,  the  material  question  was  as  to  whether  the  appellee 
did  really  pay  money  and  render  services  at  the  request  of 
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the  appellant.  The  qaestion  as  to  whether  the  book  was  or 
was  not  lost  was  a  merely  collateral  one,  and  could  not  have 
influenced  the  judgments  of  the  jurors  upon  the  principal 
question  submitted  to  them. 

Appellant  insists  that  he  was  misled  by  statements  made 
to  him  by  the  appellee  before  the  trial,  and  was,  because 
thereof,  not  prepared  to  meet  evidence  adduced  by  the  lat- 
ter. The  affidavit  does  not  state  the  declarations  of  appel- 
lee, but  merely  gives  the  appellant's  conclusion  or  inference 
from  such  declarations.  The  statements  of  the  affidavit 
upon  this  point  are  as  follows :  ^'That  affiant  was  made  to 
believe  by  defendant's  own  declarations  made  to  him  prior 
to  the  trial  of  said  cause,  that  the  work  done  was  done  for  a 
distillery  company,  of  which  plaintiff,  as  defendant  claimed, 
was  a  member."  The  affidavit  is  insufficient.  It  should 
have  stated  the  declarations  of  appellee,  and  not  the  infer- 
ences of  the  appellant.  It  would  be  a  very  unsafe  and  vicious 
practice  to  allow  a  defeated  party  in  a  hotly-contested  case 
to  place  his  own  construction  upon  language  used  by  his 
adversary,  and  we  are  unwilling  to  directly,  or  indirectly, 
sanction  such  a  practice. 

A  new  trial  was  also  asked  upon  the  ground  of  newly- 
discovered  evidence.  Affidavits  were  filed  showing  that 
no  books  were  lost  by  the  wrecking  of  the  boat  mentioned 
by  the  witnesses  of  the  appellee.  This  was  not  such  evi- 
dence as  entitled  appellant  to  a  new  trial.  It  was  merely 
evidence  upon  a  collateral  matter,  and  at  most  could  have 
been  competent,  if  competent  at  all,  only  for  the  purpose  of 
impeaching  the  witnesses  of  appellee ;  and  it  is  well  settled 
that  evidence  impeaching  a  witness  is  not  such  newly-dis- 
covered evidence  as  will  entitle  a  party  to  a  new  trial.  It  is 
a  firmly  established  rule,  that  a  new  trial  will  not  be  granted 
unless  the  newly-discovered  evidence  is  such  as  will  proba- 
bly produce  a  different  result  upon  a  second  trial.  The 
newly-discovered  evidence  of  the  appellant  upon  the  point 
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under  immediate  mention,  was  not  at  all  likely  to  have 
brought  about  any  such  result. 

Another  item  of  newly-discovered  evidence  is  an  alleged 
admission  of  the  appellee,  said  to  have  been  made  since  the 
trial.  The  court  below  might  well  have  regarded  the  state- 
ment concerning  this  admission  to  be  so  improbable  as  not  to 
have  been  at  all  likely  to  receive  credence  from  the  jury,  and, 
therefore,  not  likely  to  change  the  result  of  a  new  trial,  should 
one  be  granted.  However  this  may  be,  it  was  clearlynot 
newly-discovered  evidence  entitling  a  party  to  a  new  trial. 

Judgment  affirmed. 


»•» 
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Practick.— /Sttpreme  Court.— Assignment  of  Error.—New  Trial,— Change 
of  Venue. — '^  The  ovemilin^  of  the  motion  to  change  the  venue^'  of  a 
cause  is  not  a  good  speciflcation  of  error  in  an  assignment.  To  raise 
any  question  in  the  Supreme  Court,  the  refusal  of  the  trial  court  to  grant 
the  change  must  he  assigned  as  a  reason  for  a  new  trial,  and  overroling 
the  motion  for  a  new  trial  must  he  specifically  assigned  as  error. 

Sua.Sind€nce.— Account.— There  is  no  error  in  refusing  to  admit  in 
evidence  an  account,  the  items  of  which  are  not  stated  in  the  paragraph 
of  answer  in  support  of  which  said  account  is  offered. 

Samx.— Answer.— Evidence.— Trial.— On  trial  of  an  action,  it  is  compe- 
tent for  the  plaintiff  to  take  advantage  of  a  defective  answer  hy  ob- 
jecting to  the  evidence  offered  in  support  of  it. 

From  the  Huntington  Circuit  Court. 

B.  M.  Cobbj  for  appellant. 

J.  C.  Branyarij  C.  W.  Watkiris  and  M.  L.  Spencer , 
for  appellee. 
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Morris,  C. — The  appellee  brought  this  suit,  against  the 
appellant  and  others,  upon  two  promissory  notes,  executed 
by  the  appellant  and  J.  F.  McDiiuiel,  payable  to  the  order 
of  F.  McGill  &  Co.,  one  calling  for  $250  and  the  other  for 
$100,  both  dated  May  22d,  1876. 

It  was  averred  in  the  complaint  that  F.  McGill  &  Co.  con- 
stituted a  firm,  composed  of  the  appellant  and  H.  Frank 
McGill,  and  that  McGill  had  assigned  his  interest  in  said 
notes  to  the  appellee.  He  was  made  a  party  to  answer  as 
to  the  assignment,  and  filed  an  answer  admitting  the  facts 
stated  in  the  complaint.  The  appellant  and  McDaniel  an- 
swered jointly  in  four  paragraphs,  the  fourth  being  a  general 
denial. 

The  first  paragraph  of  their  answer  states  that  the  notes 
sued  on  were  given  to  the  plaintiff  and  McGill ;  that  Bane 
executed  them  as  principal  and  McDaniel  as  his  surety, 
which  was  known  to  the  parties  at  the  time ;  that,  on  the 
13th  day  of  May,  1875,  the  appellee  McGill,  and  L.  Davis> 
under  the  firm  name  of  Davis  &  McGill,  made  their  note  for 
$50  ;  that  Davis  had  left  the  State  of  Indiana,  and  was  then 
living  in  Kansas  and  was  insolvent ;  that  said  note  had  been 
assigned  to  the  defendants  Bane  and  McDaniel  before  they 
had  notice  of  the  assignment  of  McGill' s  interest  in  the  note 
in  suit  to  the  appellee.  It  is  averred  that  a  copy  of  the  note 
is  filed  with  the  answer,  but  the  record  contains  no  copy. 
The  name  of  the  payee  of  the  note  is  not  stated.  The  de- 
fendants offered  to  set  off  the  amount  of  the  note  against 
any  sum  found  due  the  appellee. 

The  second  paragraph  of  the  answer  admits  the  making 
of  the  notes  in  suit,  but  alleges  that  Bane  executed  them  as 
principal  and  McDaniel  as  surety.  It  then  avers  that  the 
plaintiff  and  McGill  had  become  indebted  to  the  defendants 
in  the  sum  of  $71.25,  which  indebtedness  was  evidenced  by 
a  judgment  for  costs,  in  the  Huntington  Circuit  Court, 
against  the  plaintiff,  McGill  and  one  L.  Davis,  which  claim 
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was  sold  and  transferred  by  the  proper' parties  to  the  de- 
fendants; that,  during  the  month  of  March,  Davis  con- 
tracted with  the  plaintiff  and  McGill  that  he  would  quit- 
claim his  interest  in  certain  real  estate  to  them,  and  in  con- 
sideration therefor  they  agreed  to  assume  and  pay,  among 
other  claims,  this  claim  of  defendants  ;  that  said  Davis  did,, 
on  the  6th  day  of  June,  1876,  convey  to  them  said  real  es- 
tate ;  that  the  appellee  and  said  McGill  accepted  the  con- 
veyance on  the  terms  stated ;  that  Davis  is  a  non-resident 
of  the  State,  and  has  no  property  in  the  State  subject  to  ex- 
ecution ;  that  said  contract  was  made  before  the  defendants- 
had  notice  of  the  assignment  of  the  interest  of  McGill  in 
the  notes  sued  on  to  the  plaintiff.  The  defendants  offered  to 
set  off  said  sum  against  the  claim  of  the  plaintiff. 

The  third  paragraph  admits  the  execution  of  the  uote» 
saed  on,  but  avers  that,  before  McGill  assigned  his  interest 
in  them  to  the  plaintiff,  they,  the  plaintiff  and  McGill,  be- 
came indebted  to  the  appellant  and  McDaniel,  for  costs,  ia 
the  sum  of  $17,  in  a  suit  in  which  they  joined  with  them  L. 
Davis ;  that  Bane  was  the  principal  and  McDaniel  his  surety 
CD  said  notes.  This  sum  they  offered  to  set  off  against  the 
plaintiff's  demand.  It  is  not  stated  in  this  paragraph  who 
were  the  parties  to  the  suit  in  which  said  costs  accrued,  nor 
how  they  accrued,  nor  what,  if  any,  services  the  defendants- 
rendered  in  said  suit. 

The  appellant.  Bane,  then  filed  his  affidavit  for  a  change  of 
venue,  on  the  alleged  ground  that  he  could  not  have  a  fair 
trial  for  the  reason  that  the  inhabitants  of  Huntington 
county  were  biased  and  prejudiced  against  him  and  his  de- 
fence. This  motion  was  overruled  by  the  court.  The  death 
of  McDaniel  was  suggested,  and  the  cause  proceeded  against 
BanOi  The  appellee  replied  to  the  answer  by  a  general  de- 
nial. The  cause  was  submitted  to  the  court  for  trial.  The, 
coort  found  for  the  appellee. 
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The  appellant  moved  the  court  for  a  new  trial  ou  the 
'grounds : 

Ist.   That  the  finding  was  contrary  to  law. 

2d.   That  it  was  contrary  to  the  evidence. 

3d.  Because  the  court  refused  to  allow  the  appellant  to 
read  in  evidence  papers  and  writings  offered  by  him  daring 
the  trial.  The  motion  was  overruled  and  judgment  rendered 
for  the  appellee. 

The  errors  assigned  are : 

1st.   The  overruling  of  the  motion  to  change  the  venae. 

2d.   The  overruling  of  the  motion  for  a  new  trial. 

The  refusal  of  the  court  to  grant  the  change  of  venue  is 
not  one  of  the  grounds  upon  which  a  new  trial  was  asked. 
The  refusal  of  the  court  to  change  the  venue  is  not,  there- 
fore, properly  presented  for  decision  by  this  court.  Horton 
T.  Wilson,  25  Ind.  316. 

The  appellant  offered  in  evidence  at  the  proper  time  the 
'following  account  and  the  assignment  of  the  same : 
•**Owen  Ward,    Frank    McGill   and    Lawrence   Davis,  to 

James  C.  Branyan  and  Charles  W.  Watkins,  Dr. 

**To  attorneys'  fees  in  case  of  Owen  Ward,  Frank  McGill 
tmd  Lawrence  Davis  v.  William  J.  Bane,  in  the  Huntington 
•Circuit  Court,  twenty-five  dollars. 

**Brantan  &  Watkins." 

**For  value  received  we  hereby  assign  the  above  and 
within  account  to  William  J.  Bane. 

"Brantan  &  Watkins." 

The  appellant  proved  that  the  account  was  just,  and  that 
it  had  been  duly  assigned  to  appellant,  and  then  offered  the 
«ame  in  evidence.  The  appellee  objected  and  the  court  sus- 
tained the  objection.  There  was  no  error  in  this.  No  copy 
•of  the  account,  or  statement  of  the  items  composing  it,  was 
filed  with,  or  mentioned  in,  any  paragraph  of  the  answer. 

The  appellant  also  offered  in  evidence  at  the  proper  time 
A  note  dated  May  13th,  1875,  due  at  fifteen  days,  for  fifty 
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dollars,  executed  by  L.  Davis  and  McGill  and  payable  to  the 
order  of  Mary  J.  McDaniel,  having  first  proved  that  the 
same  had  been  verbally  assigned  to  the  appellant  and 
McDaniel  by  the  payee.  The  appellee  objected  to  its  in- 
trodaction  in  evidence,  and  the  court  sustained  the  objec- 
tion. There  was  no  copy  of  the  note  filed  with  the  answer. 
It  is  stated  in  the  first  paragraph  of  the  answer  that  a  note- 
for  fifty  dollars,  made  by  Davis  and  McGill,  had  been  as- 
signed to  the  defendants  Bane  and  McDaniel,  and  that  a 
copy  of  the  note  is  filed  with  the  answer.  But  there  is  no- 
copy  in  the  record,  nor  does  the  paragraph  of  the  answer 
contain  facts  sufficient  to  constitute  a  defence  or  set-off  to 
any  part  of  the  cause  of  action.  It  was  competent  for  the 
appellee  to  take  advantage  of  the  defective  answer  by  ob- 
jecting to  the  evidence  offered  in  support  of  it. 

The  court  did  not  err  in  refusing  to  admit  the  note  in  evi- 
dence. 

The  appellant  also  offered  in  evidence  the  following  writ- 
ten statement  : 

"Owen  Ward,  Frank  McGill  and  Lawrence  Davis  v.  Wil- 
liam J.  Bane  and  John  F.  McDaniel.  October,  1878.  Hunt- 
ington Circuit  Court.  This  cause  is  dismissed,  at  plaintiffs' 
costs,  (which  costs  amount  to  the  sum  of  seventeen  dollars 
and  fifty-five  cents  ) . " 

To  the  introduction  of  this  writing  the  appellee  objected, 
and  the  court  sustained  the  objection.  There  was  no  error 
in  this.  The  instrument  offered  in  evidence  was  not  authen- 
ticated ;  who  made  it  does  not  appear.  Had  it  been  prop- 
erly authenticated,  and  otherwise  competent,  it  would  have 
been  objectionable,  for  the  reason  that  it  would  not  have 
tended  to  prove  any  part  of  the  defence. 

Another  writing,  similar  in  form  to  the  above,  was  offered 
in  evidence,  and  properly  ruled  out  by  the  court  as  incom- 
petent and  irrelevant. 

There  is  no  available  error  in  the  record. 
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Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 
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IRailroad. — AnimaU, — Fence. — If  stock  comes  upon  a  railroad  track 
where  it  is  unfenced,  and  where  it  is  the  duty  of  the  company  to  main- 
tain a  fence,  and  wanders  to  and  is  killed  at  a  place  where  it  is  not  the 
duty  to  fence,  the  company  is  liable. 

"Same. — Pleading. — Complaint. — In  a  complaint  to  recover  for  stock  killed 
by  a  locomotive  upon  a  railroad  track,  an  allegation  that  the  track 
was  not  fenced  where  the  animal  was  killed  is  not  necessary. 

Same. — Town.— Excuse  for  Not  Fencing. — A  railroad  company  is  not  ex- 
cused from  fencing  its  track  merely  because  it  is  within  the  limits  of 
a  town,  unless  it  be  a  place  where  a  fence  would  be  unreasonable  or 
improper. 
.  ^AME,.— 'Highway.— Bight  of  FTay.— rottm.—Where  a  railway,  on  an  em- 
bankment, and  a  highway  run  parallel,  with  a  creek  between,  and  a 
fence  had  been  maintained  betw^een  them,  the  railroad  company  is  not 
excused  from  rebuilding  and  maintaining  its  fence  because  it  will  oc- 
cupy a  part  of  its  right  of  way,  or  because  the  place  is  within  a  towa. 

Same. — Failure  of  Proof. — Material  Allegations. — On  trial  of  an  action 
against  a  raih*oad  company  for  killing  plaintiff's  animal,  on  its  road, 
with  its  locomotive,  a  failure  to  prove  that  the  defendant  was  operating 
the  road,  and  that  it  ran  one  of  its  locomotives  thereon  against  the  ani- 
mal and  killed  it,  as  alleged,  was  a  failure  to  prove  two  of  the  material 
allegations  of  the  complaint. 

Same. — Appearance  and  Defence. — Admission. — In  such  case,  the  defend- 
Aut's  appearance  and  defence  of  the  action  against  it  do  not  constitute 
an  admission  of  the  cause  of  action,  and  can  not  supply  a  deflclency  in 
Ihe  proof  of  material  allegations. 

From  the  Huntington  Circuit  Court. 

C,  B.  Stuart^  for  appellant. 
B.  M.  Cobb^  for  appellee. 
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BiCKNELL,  C.  C. — This  was  an  action  by  the  appellee 
:igainst  the  appellant,  commenced  before  a  justice  of  the 
peace,  and  appealed  to  the  circuit  court. 

The  complaint  was  as  follows :  '/Gabriel  Forshee  com- 
plains of  the  Wabash  Railway  Company,  and  says,  that,  on 
the  5th  day  of  July,  1877,  the  said  defendant  was  control- 
ling and  opemting  a  line  of  railway,  styled  and  known  as  the 
Wabash  Railway,  through  the  county  of  Huntington  and 
State  of  Indiana,  and  that  one  bay  mare,  the  property  of 
the  plaintiff,  of  the  value  of  $100,  without  fault  of  the 
plaintiff,  strayed  upon  the  track  of  the  said  railway,  and 
that  said  defendant,  carelessly  and  negligently,  on  the  5th 
day  of  July,  1877,  at  the  county  and  State  aforesaid,  did 
then  and  there  run  one  of  their  locomotives  against  the  said 
mare,  killing  her,  and  the  place,  where  the  grievance  com- 
plained of  was  committed  by  defendants,  was  at  a  point 
where  said  company  was  by  law  bound  to  fence  their  road, 
and  plaintiff  avers  that,  for  more  than  one  year  before  said 
animal  was  killed,  defendant  failed,  refused  and  neglected 
to  maintain  a  good  and  sufficient  fence  along  the  line  of  said 
road,  to  the  damage  of  the  plaintiff  in  the  sum  of  $100." 

A  demurrer  to  this  complaint,  for  want  of  sufficient  facts, 
etc.,  was  overruled,  and  the  defendant  answered  by  a  gen- 
eral denial.  The  issue  was  tried  by  a  jury,  who  found  for 
the  plaintiff,  $90.  The  defendant  moved  for  a  new  trial, 
alleging : 

1st.  That  the  verdict  is  not  supported  by  the  evidence ; 

2d.   That  the  verdict  is  contrary  to  the  evidence ; 

3d.   That  the  verdict  is  contrary  to  law ; 

4th.   That  the  damages  are  excessive. 

This  motion  was  overruled,  and  a  motion  in  arrest  of 
judgment  was  overruled.  There  was  a  judgment  for  the 
plaintiff  upon  the  verdict. 

The  defendant  appeals  and  assigns  errors : 

1st.    In  overruling  the  demurrer  to  the  complaint ; 
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2d.   In  overruling  the  motion  for  a  new  trial ; 

3d.   In  overruling  the  motion  in  arrest  of  judgment. 

The  appellant  claims  that  the  complaint  was  not  sufficient 
in  this,  that  it  fails  to  allege  *'that  the  railway  was  not 
fenced  where  the  animal  was  killed."  Such  an  allegation  h 
not  necessary.  *'If  stock  comes  on  to  a  road  where  it  is  the 
duty  to  fence,  and  wanders  to,  and  is  killed  at,  a  place  where 
it  is  not  the  duty  to  fence,  still  the  company  is  liable."  The 
Toledo,  etc.,  B.  W.  Co.  v.  Howell,  38  Ind.  447  ;  The  Jeffer- 
sonvilU,  etc.,  R.  R.  Co.  v.  Lyon,  72  Ind.  107.  The  com- 
plaint was  sufficient  before  a  justice  of  the  peace.  There 
was  no  error  in  overruling  the  demurrer  to  it,  nor  in  over- 
ruling the  motion  in  arrest  of  judgment.  The  Toledo,  etc.y 
R.  W.  Co.  V.  Stevens,  63  Ind.  337  ;  The  Ohio,  etc.,  R.  W. 
Co.  V.  Miller,  46  Ind.  215  ;  The  Indianapolis,  etc.,  R.  R. 
Co.  V.  Adkins,  23  Ind.  340. 

In  discussing  the  motion  for  a  new  trial,  the  appellant's 
counsel  makes  no  point  in  reference  to  excessive  damages. 
The  fourth  reason  alleged  for  a  new  trial  is  therefore  re- 
garded as  waived.  The  other  reasons  for  a  new  trial  may 
be  considered  together.  It  was  proved  that  the  place  where 
the  injury  occurred  was  within  the  limits  of  the  town  of  An- 
tioch.  The  appellant's  counsel  claims  that  there  was  no  ev- 
idence that  the  animal  was  killed  by  the  appellant,  or  was 
struck  by  any  locomotive  or  train  of  cars.  He  also  claims 
that  it  appears  in  evidence,  that,  where  the  injury  occurred, 
a  public  highway  runs  parallel  with  the  railway,  and  that 
the  track  can  not  be  fenced  there  without  depriving  the 
public  of  the  use  of  the  highway,  and  that  the  space  between 
the  highway  and  the  railway  track  is  occupied  by  Loon  creek, 
and  that,  as  the  track  is  on  an  embankment,  it  could  not 
have  been  fenced.  Upon  these  points  the  testimony  was  as 
follows : 

Gabriel  Forshee  testified:  ''I  had  a  young  mare  killed 
there,  about  thirty  rods  below  the  cattle-guard,  which  is  be- 
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low  the  town  of  Antioch ;  the  fence  was  down  where  the 
mare  lay  dead ;  there  were  three  gaps  in  the  fence  along 
there ;  the  fence  had  been  bad  for  a  year  previous.  The 
highway  runs  alongside  of  the  railroad  where  the  mare  was 
killed ;  it  happened  inside  of  the  town  of  Antioch ;  no  lots 
or  streets  are  laid  out  where  the  mare  was  killed." 

•Samuel  Bellman  testified :  **I  saw  the  mare  after  she  was- 
dead ;  I  found  her  about  thirty-five  rods  below  the  cattle- 
guard  at  Antioch.  I  saw  some  tracks  on  the  railroad ;  the 
mare  was  lying  at  the  bottom  of  the  bank ;  it  was  about  the 
5th  of  July,  1877.  She  was  wounded  in  her  hind  quarters; 
looked  as  if  she  had  been  hit  with  something ;  the  fence  had 
been  down  for  a  year  or  more  on  the  north  side ;  there  were 
several  gaps  there ;  the  highway  and  the  railroad  are  close 
together." 

John  W.  Rhaney  testified :  <<I  saw  the  mare  lying  there 
early  in  the  morning ;  she  was  near  the  railing ;  injured  in 
the  hip.  The  bank  was  eight  feet  high ;  it  was  one  hundred 
and  sixty-five  steps  below  the  cattle-guard  to  where  the  mare 
was  lying ;  the  road  had  been  fenced,  but  the  fence  waa 
down  at  this  time." 

William  Gift  testified :  <<  About  July  5th  I  saw  the  mare- 
lying  in  the  creek  twenty-two  feet  from  the  south  rail,  five^ 
hundred  and  twenty-one  and  a  half  feet  from  the  cattle* 
guard;  the  highway  was  on  the  south  side  and  near  the 
track;  she  looked  as  if  she  had  been  injured  in  the  hip." 

Peter  Manson  testified :  **The  fence  was  torn  down  where 
she  was  dead,  and  had  been  for  over  a  year;  there  was  a 
public  road  next  to  the  railroad,  and  the  fence  had  been 
torn  down  between." 

The  plaintiff  here  admitted  in  open  court  that  the  mare 
was  killed  inside  the  limits  of  the  town  of  Antioch. 

A.  Adams  testified :  '*!  am  roadmaster,  and  I  am  well  ac- 
quainted with  the  ground  where  the  mare  of  Forshee  was 

killed.    The  right  of  way  of  the  railroad  extends  to  the  mid- 
VoL.  77.— 11 
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die  of  the  public  highway ;  could  not  fence  the  railroad  with- 
out fencing  in  a  part  of  the  highway ;  I  measured  it,  and 
such  is  the  fact ;  Loon  creek  runs  between  the  railroad  and 
the  county  road,  and  takes  up  all  the  space,  so  it  could  not 
be  fenced." 

The  foregoing  was  all  the  evidence  upon  the  points  now 
under  consideration. 

In  a  case  of  this  kind,  there  is  no  liability  where  the  ani- 
mal was  not  struck  by  any  locomotive,  car,  or  other  carriage 
of  the  company.  The  Peru^  etc. ,  i2.  H.  Co.  v.  Hasket^  10  Ind. 
409.  This  case  arose  under  the  statute  of  1853.  The  same 
construction  has  been  given  to  the  statute  of  March  4th, 
1863.,  1  R.  S.  1876,  p.  751  ;  The  Indianapolis,  etc.,  R. 
W.  Co.  v.  McBrown,  46  Ind.  229 ;  The  Baltimore,  etc., 
R.  W.  Co.  V.  Thomas,  60  Ind.  107 ;  The  LouisviUe,  etc., 
R.  W.  Co.  V.  Smith,  58  Ind.  575.  The  testimony  herein- 
before set  forth  tends  to  show  that  the  mare  was  killed 
upon  the  railway,  and  was  struck  by  a  locomotive,  car  or 
carriage,  in  operation  thereupon,  and  this  court  will  not  ques- 
tion the  sufficiency  of  such  evidence,  if  the  jury  has  been 
satisfied  by  it.  The  Evansville,  etc.,  R.  R.  Co.  v.  Snapp, 
61  Ind.  303. 

A  railroad  company  is  not  bound  to  fence  its  track  at  the 
crossing  of  a  public  street  in  a  city.  TTie  Lafayette,  etc. ,  B. 
It.  Co.  V.  Shriner,  6  Ind.  141 ;  TTie Indianapolis,  etc.,  R.  R. 
Co.  V.  McClure,  26  Ind.  370.  But  this  exception  to  the  gen- 
eral obligation  of  such  companies  does  not  apply  to  all 
places  in  cities  or  towns  ;  it  operates  only  where  it  would  be 
unreasonable  or  improper  that  the  road  should  be  fenced. 
The  Indianapolis,  etc.,  R.  R.  Co.  v.  Parker,  29  Ind.  471. 
In  this  case,  the  place  in  question  was  within  the  limits  of  the 
town  of  Antioch,  but  it  does  not  appear  that  a  fence  would 
have  been  unreasonable  or  improper  in  that  part  of  the  town. 
There  were  no  streets  or  lots  laid  out  there,  and  a  fence 
had  been  kept  up  there,  and  for  about  a  year  before  the  in- 
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jury  had  been  permitted  to  decay,  so  that  there  were  sev- 
eral gaps  near  the  place  where  the  mare  was  killed  and 
where  the  tracks  on  the  road  were  found.  There  is  nothing 
in  the  evidence  which  would  excuse  the  want  of  a  fence  at 
the  place  in  question,  because  it  was  within  the  town  of  An- 
tioch.  The  Toledo,  etc.,  R.  W.  Co.  v.  Owen,  43  Ind.  405  ; 
The  JeffersonviUe,  etc.,  R.  R. Co.  v.  Parkhurst,  34 Ind.  501. 
A  railroad  company  is  not  bound  to  fence  its  track  where  it 
crosses  a  public  highway.  77ie  Indiana,  etc.,  R.  .TF".  Co. 
V.  Gapeuy  10  Ind.  292  ;  The  JeffersonvtUe,  etc.,  R.  R.  Co. 
V.  Ruber,  42  Ind.  173 ;  The  JeffersonvtUe,  etc.,  R.  R.  Co. 
V.  Adams,  43  Ind.  402.  Nor  at  the  open  space  in  front  of 
a  mill,  necessary  for  the  convenience  of  shipment.  The  Indi- 
CTiapolis,  etc.,R.  R.  Co.  v.  Kinney,  8  Ind,  402 ;  The  Pitts- 
burgh, etc.,  R.  W.  Co.  V.  Bowyer,  45  Ind.  496.  Nor  in 
the  immediate  vicinity  of  the  engine  house,  machine  shops, 
car  house  and  wood  yard  of  the  company.  The  Indianap" 
dis,  etc.,  R.R.  Co.  v.  Oestel,  20  Ind.  231;  The  Jeffer- 
sonviUe,  etc.,  R.  R.  Co.  v.  Brevoort,  30  Ind.  324.  Nor 
where  it  would  deprive  the  company  of  the  use  of  its  own 
land  or  leased  property.  The  JeffersonvtUe,  etc.,  R.  R.  Co. 
V.  Beatty,  36  Ind.  15.  Nor  at  stations  or  sidings  where 
freight  or  passengers  are  received  or  discharged.  The  In- 
dianapolis, etc.,  Ri  R.  Co.  V.  Christy,  43  Ind.  143;  The 
Indianapolis,  etc.,  R.  W.  Co.  v.  Crandall,  58  Ind.  365. 
But  whenever  a  railway  company  can  build  and  maintain 
such  a  fence,  without  interfering  with  the  rights  of  the  pub- 
lic or  with  the  free  use  of  private  property,  then  it  is  bound 
to  maintain  the  fence,  whether  it  be  in  a  city,  or  village,  or 
in  the  country.  The  Ohio,  etc.,  R.  W.  Co.  v.  Rotvland,  50 
Ind.  349.  Where  the  railroad  and  the  highway  occupy  the 
same  ground,  the  company  can  not  lawfully  obstruct  the 
highway  by  fencing  in  its  track.  Tfie  LouisviUe,  etc.,  R. 
W.  Co.  V.  Francis,  58  Ind.  389.  On  applying  the  forego- 
ing rules  to  the  evidence  in  this  case,  it  appears  that  the 
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fence  in  the  railway,  at  the  place  in  controversy,  would  not 
interfere  with  any  public  or  private  right  in  reference  to  the 
highway.  The  highway  runs  parallel  to  the  railroad  and 
near  it,  but  the  track  is  not  upon  the  highway.  There  was 
some  parol  testimony,  that  the  right  of  way,  claimed  by  the 
company,  encroached  upon  the  highway,  to  what  extent  does 
not  appear ;  but  there  was  evidently  room  enough  between 
the  track  and  the  highway  for  a  fence;  a  fence  had  been 
maintained  there.  There  being  room  enough,  the  fact,  that 
the  company  would  have  to  put  the  fence  on  part  of  their 
reservation  for  a  right  of  way,  would  be  no  excuse  for  not 
building  the  fence. 

The  testimony  shows  that  neither  the  highway  nor  Loon 
creek  was  an  obstacle  to  the  building  of  the  fence,  and  that 
the  fence  had  been  properly  there,  and  ought  to  have  been 
maintained. 

There  is  another  question  arising  upon  the  evidence  which 
presents  more  difficulty.  The  complaint  avers  that  **the  de- 
fendants were  controlling  and  operating  a  line  of  railway, 
styled  and  known  as  the  Wabash  Railway,  through  the  coun- 
ty of  Huntington  and  State  of  Indiana,"  and  that  the  ^^defen- 
dant,  carelessly  and  negligently,  on  the  5th  day  of  July,  1877, 
at  the  county  and  State  aforesaid,  did  then  and  there  run 
one  of  their  locomotives  against  the  said  mare,  killing  her,'* 
^tc.  These  were  material  allegations.  The  Toledo y  etc. y  JR. 
W.  Co.  V.  Weaver,  34  Ind.  298.;  The  EvansviUe,  etc..  It.  R. 
Co.  V.  Snapp,  supra. 

In  the  case  last  cited,  this  court  held  that,  where  the  evi- 
dence showed  that  the  animals  were  killed  on  the  Evansville 
and  Crawfordsville  Railroad,  and  that  the  Evansville  and 
Crawfordsville  Railroad  Company  appeared  and  defended 
the  action,  and  that  there  was  no  evidence  tending  to  show 
that  the  road  was  operated  by  any  other  company,  the  jury 
might  in^er  that  the  road  was  operated  by  the  company  thus 
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appearing  and  defending,'  although  no  witness  had  testified 
to  that  effect. 

So,  in  the  case  of  The  EvansviUe^  etc.j  R.  R.  Co.  v.  Smithy 
65  Ind.  92,  where  the  averment  was,  that  the  Evansville  and 
Crawfordsville  Railroad  Company  wore  operating  a  line  of 
railroad  in  Knox  county,  and  that,  by  its  locomotive  and 
cars,  it  ran  upon  and  against  the  appellant's  cattle,  it  was 
held  that  these  were  material  allegations.  There  was  evi- 
dence in  this  case  that  the  Evansville  and  Crawfordsville 
Bailroad  Company  owned  and  operated  the  railroad  in  ques- 
tion, but  there  was  no  direct  or  positive  evidence  that  this  com- 
pany owned  the  locomotive  and  cars  which  killed  the  cattle. 
This  court  said :  **It  seems  to  as,  that  the  court  trying  the 
cause  might  have  fairly  and  reasonably  inferred  and  found, 
from  the  evidence  adduced,  in  the  absence  of  any  evidence 
to  the  contrary,  that  the  appellant  operated  its  railroad  with 
its  own  locomotive  and  cars." 

In  each  of  the  cases  last  cited,  the  cotirt  held  that  a  find- 
ing against  the  railroad  company  was  sustained  by  the  evi- 
dence, but  the  case  at  bar  differs  from  both  of  them.  In 
the  case  of  The  Evansville^  etc,^  R.  R.  Co.  v.  Snapp^  supra^ 
there  was  evidence  that  the  animals  were  killed  on  the  Ev- 
ansville and  Crawfordsville  railroad.  Here  there  was  no 
evidence  at  all  on  what  road  the  animals  were  killed.  It 
was  proved  to  be  a  railroad  in  the  county  of  Huntington, 
and  that  was  all. 

In  the  case  of  The  Evansville^  etc.<,  R.  R.  Co.  v.  Smithy 
supray  there  was  evidence  that  the  Evansville  and  Craw- 
fordsville Railroad  Company  owned  and  operated  the  road 
on  which  the  cattle  were  killed  ;  but  here  there  was  no  evi- 
dence showing  by  what  company  the  road  was  operated.  The 
Wabash  Railway  Company  appeared  and  defended  the  ac- 
tion, and  in  this  respect  it  resembled  the  two  cases  fef erred 
to,  but  there  was  no  proof  that  the  railway  about  which  the 
witnesses  testified  was  the  Wabash  Railway.     The  name  of 
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the  road,  or  anything  by  which  the  road  could  be  identified, 
was  not  mentioned  by  any  witness,  and  there  was  no  proof 
in  the  case  at  bar,  that  the  Wabash  Railway  Company  oper- 
ated the  railroad  on  which  the  plaintiff's  mare  was  killed. 
It  was  incumbent  upon  the  appellee  to  prove  that  the  ani* 
mal  was  killed  on  the  Wabash  Railway,  ai\d  that  the  Wabash 
Railway  Company  were  operating  that  road  when  the  animal 
was  killed.  The  plaintiff  proved  that  there  was  a  railroad 
in  Huntington  county,  Indiana,  and  that  some  locomotive  or 
car  on  that  road  struck  and  killed  his  mare.  He  did  not 
prove  what  railroad  it  was,  nor  what  company  operated  it, 
nor  who  killed  the  animal.  The  fact  that  the  Wabash  Rail- 
way  Company  appeared  and  defended  the  action,  in  obedi- 
ence to  a  summons,  is  not  an  admission  of  the  cause  of  ac- 
tion, and  can  not  supply  such  deficiency  in  the  proof. 

The  motion  for  a  new  trial  ought  to  have  been  granted,  be- 
cause the  verdict  wa^  not  sustained  by  sufficient  evidence,  and 
was,  therefore,  contrary  tx)  law.  For  error  in  overruling 
the  motion  for  a  new  trial,  the  judgment  of  the  court  below 
should  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Peb  Cubiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby,  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellees, and  this  cause  is  remanded,  etc. 


No.  8077. 
Johnson  et  al.  v.  Plumb. 

Husband  and  WiFE,^8urviving  Wife^s  Interest  in  Beal  Estate.—Comey- 
ance.—A  surviving  wife  is  not  entitled  to  an  interest  in  lands  held  bf 
the  husband  during  the  marriage,  and  in  the  conveyance  of  which  she 
did  not  join,  if  his  seizin  was  merely  instantaneous. 
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Same. — Mortgage. — Seizin,— -A.  owned  land,  and  desiring  B.  to  obtain  for 
him  a  loan  of  $500  from  the  Sinking  Fund,  for  such  puipose,  convey- 
ed the  land  to  B.,  who  executed  a  mortgage  for  such  sum  to  said  fund, 
and  on  the  same  day,  vithout  his  wife  joining  him,  reconveyed  the 
land  to  A.  After  B.'s  death  his  wife  claimed  one-tliird  in  fee  of  said 
land. 

Eeldf  that  B.^s  seizin  was  instantaneous,  and  that  his  wife  was  not  enti- 
tled to  any  interest  in  said  land. 

From  the  Greene  Circuit  Court. 

J.  D.  Alexander^  H.  W,  Letsinger^  A.  6.  Cavins  and 
F.  H.  C.  Cavins y  for  appellants.  * 

W.  /.  Baker y  L.  Shawy  W.  C.  Andrews  and  J.  8.  Bays, 
for  appellee. 

BESTyC. — ^This  action  was  brought  by  the  appellee  against 
the  appellants  for  the  partition  of  certain  lands  described  in 
the  complaint.  Issues  were  formed,  submitted  to  the  court 
for  trial,  'with  the  request  by  appellants  that  the  court  find 
the  facts  specifically  and  state  its  conclusions  of  law  thereon. 
This  was  done.     The  facts  found  are  substantially  these : 

^^st.  That  prior  to  August  27th,  1855,  one  James  Gral- 
lately"  owned  the  land  in  the  complaint  described. 

**2d.  That  said  Gallately  wanted  to  borrow  funds  from 
the  State  sinking  fund,  but  because  of  being  already  a  bor- 
rower from  said  fund  to  the  extent  of  the  limit  allowed  by 
law,  or  some  other  obstacle,  he  could  not,  in  his  own  name, 
secure  the  loan ;  that  he  made  a  parol  arrangement  or  agree- 
ment with  James  C.  Plume,  by  which  he  was  to  convey  said 
land  to  said  Plume,  and  said  Plume  was  then  to  execute  a 
mortgage  on  said  land  for  five  hundred  dollars  to  the  State 
of  Indiana,  comply  with  all  the  formalities  and  make  all 
affidavits  necessary  to  borrow  five  hundred  dollars  of  said 
funds,  obtain  said  sum  of  money  thereby,  and  give  it  to  said 
Gallately, 'and  then  reconvey  said  land  to  said  Gallately,  and 
said  Gallately  was  then,  to  assume  and  pay  said  mortgage. 

**3d.  That,  in  pursuance  of  said  parol  agreement,  said 
Gallately  executed  and  delivered  to  said  James  C.  Plume'* 
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an  ordinary  warranty  deed  for  said  premises,  and  that  said 
Plume  then  executed  to  the  State  of  Indiana  a  mortgage  in 
the  statutory  form  for  five  hundred  dollars;  that  said 
Plume  <Mn  consideration  therewith,  and  on  the  same  day," 
made  an  afBdavit  that  he  was  the  owner  of  said  land,  and 
that  there  was  no  encumbrance  upon  or  better  claim  to  said 
land,  of  which  he  had  knowledge,  stating  particularly  the 
source  of  his  title  ;  ''that  at  the  time  said  deed  and  mortgage 
were  executed  said  land  was  of  the  reasonable  value  of  four 
thousand  dollars,  and  that  the  said  James  C.  Plume  at  the 
same  time  executed  his  bond  in  the  sum  of  five  hundred  dol- 
lars  *as  recited  in  said  mortgage,  obtained  said  money  and 
gave  the  same  to  said  Gallately ;  that  said  James  C.  Plume 
then  executed  and  delivered  to  the  said  Gallately"  a  quit- 
claim deed  for  said  land;  that  said  deeds  and  mortgage 
were  acknowledged  before  the  same  person  and  bear  the 
same  date. 

*'4th.  That,  during  the  time  intervening. the  execution  of 
the  two  deeds  aforesaid,  no  virtual  change  of  possession  of 
said  land  occurred,  but  the  same  remained  in  the  virtual 
possession  of  said  Gallately. 

'*  5th.  That  said  deeds  and  mortgage  were  all  delivered 
on  the  same  day,  and  were  all  filed  for  record  in  the  office 
of  the  recorder  of  said  county  at  12  o'clock  noon  of  said 
day. 

'<  6th.  And,  at  the  time  of  the  execution  of  said  deeds  and 
mortgage,  the  plaintiff,  Maria  Plume,  was  the  lawful  wife 
of  said  James  C.  Plume,  and  that  plaintiff  did  not  join  with 
her  said  husband  in  the  execution  of  the  deed  to  Gallately 
aforesaid,  and  said  Plume  departed  this  life  in  September, 
1875,  leaving  his  said  wife,  the  plaintiff  herein,  him  sur- 
viving. 

<<  7th.  That  said  mortgage  was  discharged  and  satisfied 
by  said  Gallately. 
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**  8th.  That  after  the  execution  of  said  last  deed  from 
Plume  to  Gallately,  said  Gallately  conveyed  all  his  interest 
in  said  land,  described  in  the  complaint,  to  one  William  Todd, 
and  said  defendant  Matilda  A.  Johnson  is  now  the  owner 
of  the  interest  of  said  Todd  in  all  that .  part  of  said  land 
lying  south  of  a  line  running  east  from  a  point  on  the  west 
line  of  said  tract,  178  rods  south  of  the  north  line  of  said 
section  6,  in  township  8  north,  range  4  west ;  and  also  of  a 
strip  21  feet  wide  on  the  west  side  of  the  remaining  portion 
thereof. 

**9th.  That  the  improvements  made  by  the  defendant 
Matilda  A.,  on  said  land  since  September,  1875,  are  of  val- 
ue equal  to  the  rents  thereof  during  said  period,  and  that 
said  defendant  has  been  in  the  exclusive  possession  of  said 
land  during  said  time." 

Upon  these  facts  the  following  conclusions  of  law  were 
stated,  viz. : 

**  1st.  That  the  parol  arrangement  or  agreement  made  by 
said  Grallately  with  said  James  C.  Plume,  in  regard  to  said 
land,  was  an  attempt  to  create  an  express  trust  by  parol, 
and  was  void,  by  reason  of  not  being  executed  in  writing. 

**  2d.  That  the  deed  from  James  Gallately  to  James  C. 
Plume,  aforesaid,  conveyed  to  and  vested  in  said  Plume  the 
title  to  said  land  in  fee  simple. 

**  3d.  That,  as  an  incident  of  said  title  in  fee  simple  in 
said  James  C.  Plume,  the  plaintiff  acquired  an  inchoate  in- 
terest in  said  land  by  virtue  of  her  marital  relation  as  wife 
of  said  James  C.  Plume. 

**4th.  That  the  execution  of  the  deed  from  said  James  C. 
Plume  to  said  Gallately,  for  the  land  therein  described,  did 
not  divest  or  bar  the  inchoate  interest  of  the  plaintiff  in  the 
land  described  in  the  complaint,  and  said  interest  remained 
in  abeyance  until  the  death  of  her  said  husband  in  1875 ; 
upon  which  event,  she  became  the  owner  in  fee  simple  of  the 
undivided  one-third  of  said  land  described  in  the  complaint. 
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<<5th.  That  said  plaintiff  ought  to  have  partition  of  said 
land  as  described  in  the  complaint,  as  against  said  defend* 
ants  Matilda  A.  and  Levi  S.  Johnson,  and  to  have  her  one- 
third  interest  thereist  set  off  to  her  in  severalty." 

The  appellants  excepted  to  these  conclusions  of  law,  and 
final  judgment  was  rendered  against  them.  From  this  judg- 
ment they  appeal,  and  insist  that  the  court  en*ed  in  its  con- 
clusions of  law. 

Our  statute  provides  that  *^A  surviving  wife  is  entitled, 
except  as  in  section  17  excepted,  to  one-third  of  all  the  real 
estate  of  which  her  husband  may  have  been  seized  in  fee  sim- 
pie,  at  any  time  during  the  marriage,  and  in  the  conveyance 
of  which  she  may  not  have  joined,  in  due  form  of  law ;  and 
also  of  all  lands  in  which  her  husband  had  an  equitable  inter- 
est at  the  time  of  his  death :  Provided  j  That  if  the  husband 
shall  have  left  a  will,  the  wife  may  elect  to  take  under  the 
will  instead  of  this  or  the  foregoing  provisions  of  this  act." 

This  law  was  in  force  at  the  time  these  conveyances  were 
made,  and  under  it  the  appellee  claims  one-third  of  the  land. 
It  is  not  found  by  the  court  that  James  C.  Plume  left  a 
will,  and  we  will  therefore  presume  that  he  died  intestate. 
By  the  terms  of  this  statute  a  surviving  wife  is  entitled  to 
one-third  of  all  the  real  estate  of  which  the  husband  was  seized 
at  any  time  during  the  marriage,  and  in  the  conveyance  of 
which  she  did  not  join.  The  appellee's  husband  was  seized 
of  the  land  in  dispute,  and  as  she  did  not  join  him  in 
the  conveyance  made  to  James  Gallately,  she  is  within  Uie 
letter  of  the  statute ;  and,  if  the  statute  is  to  be  literally  con- 
strued, her  claim  must  prevail.  At  the  common  law  a  wid- 
ow was  entitled  to  dower  in  all  lands  of  which  her  husband 
was  seized  at  any  time  during  coverture,  and  in  the  convey- 
ance of  which  she  did  not  join.  This  was  the  law  in  this 
State  before  the  present  statute  was  enacted.  Since  its  enact- 
ment she  is  entitled  to  a  third  in  fee.  The  statute  merely 
enlarges  her  rights,  by  substituting  a  third  in  fee  for  a  dow- 
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er  interest,  but  does  not  otherwise  change  them ;  therefore, 
she  can  not  claim  a  third  in  fee  in  any  lands  in  which  she 
could  not  have  claimed  dower  before  the  adoption  of  the 
statute.  At  the  common  law  she  could  not  claim  dower  in 
lands  held  by  her  husband,  as  trustee,  nor  in  such  as  he  had 
held  by  an  instantaneous  seizin.  These  rules  apply  under 
the  statute,  and,  if  the  appellee's  husband's  seizin  was  in- 
stantaneous, or  that  of  a  trustee,  she  can  not  recover.  Was 
it  instantaneous  ? 

Washburn  on  Real  Property,  vol.  1,  p.  176,  sec.  9,  says: 
''But  if  the  seisin  of  the  husband  be  merely  instantaneous,  in- 
tended as  a  means  of  accomplishing  some  ulterior  purpose 
in  regard  to  the  estate,  the  husband  being,  as  it  were,  a  con- 
duit through  which  the  estate  passes  without  an  intent  to 
clothe  him  with  a  beneficial  interest,  it  would  not  give  his 
wife  any  right  of  dower.  *  *  In  respect,  therefore,  to  an  in- 
stantaneous seisin,  whether  it  shall  be  sufficient  to  confer 
the  right  of  dower  depends  upon  the  character  rather  than 
the  duration  of  the  seisin." 

In  4  Kent  Com.,  p.  38,  it  is  said :  **A  transitory  seisin  for 
an  instant,  when  the  same  act  that  gives  the  estate  to  the  hus- 
band conveys  it  out  of  him,  as  in  the  case  of  a  conusee  of  a 
fine,  is  not  sufficient  to  give  the  wife  dower.  The  land  must 
vest  in  the  husband  beneficially  for  his  own  use,  and  then  if 
it  be  so  vested,  but  for  a  moment,  provided  the  husband  be 
not  the  mere  conduit  for  passing  it,  the  right  of  dower  at- 
taches." 

The  seisin  is  instantaneous,  if  the  title  is  acquired  merely 
for  the  purpose  of  its  transmission  and  without  intent  to 
confer  a  beneficial  interest. 

The  facts  found  in  this  case  show  clearly  that  it  was  not 
the  intention  of  James  Gallately  to  confer  upon  James  C. 
Plume  a  beneficial  interest  in  the  land  conveyed  to  him,  nor 
did  Plume  accept  such  conveyance  with  the  purpose  of  ac- 
quiring a  beneficial  interest  therein  for  his  own  use,  but,  on 
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the  contrary,  such  conveyauce  was  made  and  accepted  for 
the  purpose  of  enabling  Gallately,  through  Plume  as  a  mere 
conduit,  to  effect  a  loan  and  secure  it  by  a  mortgage  upon 
said  land.  This  was  done,  and  the  title  so  taken  by  Plume 
for  such  purpose,  and  in  furtherance  of  it,  was  reconveyed 
to  Gallately.  The  deeds  and  mortgage  were  made  before 
the  same  oflScer,  bear  the  same  date,  were  executed  the  same 
day,  were  delivered  for  record  at  the  same  time,  and  are 
parts  of  a  single  and  entire  transaction — are  so  many  suc- 
cessive steps  in  completion  of  the  loan.  The  execution  of 
these  several  instruments  constituted  a  single  act  in  contem- 
plation of  law,  and  this  act  gave  to  and  conveyed  from 
Plume  his  title  to  the  land,  all  of  which  was  done,  not  with 
a  view  of  clothing  him  with  an  interest  for  his  own  use,  but 
for  the  purpose  of  enabling  Gallately,  through  him,  to  pro- 
cure and  secure  a  loan.  This  was  the  character  of  the  seizin. 
Its  purpose  precludes  a  seizin  for  his  own  use.  Nor  does  it 
make  any  difference  how  many  instruments  were  made,  nor 
to  whom,  in  execution  of  such  purpose.  The  result  is  the 
same.  Many  authorities  support  the  proposition,  that  dower 
can  not  be  claimed  against  the  mortgagee  or  vendee  of  a  hus- 
band, who  took  a  conveyance  in  fee  and  at  the  same  time 
executed  a  mortgage  or  other  conveyance,  in  which  the  wife 
did  not  join,  to  secure  the  consideration  of  such  conveyance. 
4  Kent  Com.  39 ;  1  Washburn  Real.  Prop.  177 ;  King  v. 
Stetson^  11  Allen,  407 ;  Holbrook  v.  Finney^  4  Mass.  566 ; 
McGowan  v.  Smithy  44  Barb.  232.  AH  the  authorities 
agree  that  if  the  husband  is  a  mere  instrument  through 
whom  the  title  is  to  be  passed,  such  seizin  does  not  entitle 
the  wife  to  dower. 

The  facts  found  bring  this  case  clearly  within  the  rule, 
unless  the  time  that  elapsed  in  consum'mating  the  loan,  and 
the  fact  that  a  mortjarasre  intervened  the  execution  of  the 
deeds,  take  it  out  of  the  rule.  We  are  confident  that  neither 
does.     Whenever  a  husband  is  the  mere  conduit  for  the 
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transmission  of  the  title,  the  time  that  may  be  necessary  for 
the  execution  of  such  purpose  does  not  affect  the  character 
of  the  Seizin.  This  depends  much  more  upon  the  purpose 
of  the  transaction  than  upon  the  duration  of  time,  and, 
therefore,  in  this  case,  the  character  of  the  seizin,  as  indi- 
cated by  the  purpose  of  the  transaction,  is  not  at  all  affected 
by  the  time  employed  in  its  execution.  Nor  does  the  fact, 
thata  mortgage  intervened  the  execution  of  these  deeds,  affect 
the  transitory  character  of  the  seizin.  These  were  succes- 
sive acts,  all  parts  of  an  entire  transaction,  and  all  necessary 
to  accomplish  the  purpose  intended.  If  the  husband  is  a 
mere  instrument  for  transferring  the  title,  it  is  immaterial 
whether  he  conveys,  in  fulfilment  of  such  purpose,  to  onje 
or  many  persons,  or  whether  he  moitgages  to  one  and  con- 
veys the  equity  of  redemption  to  another,  or  to  the  grantor, 
if  such  is  the  purpose.  In  either  case  the  husband's  seizin 
is  instantaneous. 

The  only  case  we  have  found  that  seems  precisely  in  point 
is  Hazleton  v.  Lesure^  9  Allen,  24.  In  that  case,  Rufus  H. 
Lesure,  being  seized  in  fee  of  the  premises  in  dispute,  in 
September,  1856,  conveyed  them  to  William  and  Sarah  Les- 
ure for  life,  subject  to  a  mortgage  of  $800,  due  Seth  Daven- 
port. On  the  18th  of  October,  1860,  for  the  purpose  of 
paying  the  Davenport  mortgage,  William  and  Sarah  Lesure 
conveyed  the  premises  to  Rufus  H.  Lesure,  who  executed  a 
mortgage  upon  said  premises  to  the  Mechanics'  Savings 
Bank  for  $800,  conveyed  the  premises  back  to  William  and 
Sarah  Lesure  for  life,  and  paid  the  Davenport  mortgage. 
The  creditors  of  Rufus  claimed  the  premises  under  an  attach- 
ment issued  in  October,  1859,  against  Rufus  H.  Lesure. 

The  court  say :  *  *If  the  release  or  surrender  by  the  tenants 
for  life  of  their  life-estate  to  Rufus  H.  Lesure  had  given 
him  a  beneficial  seizin  for  any  period  of  time,  however  short, 
in  that  life-estate,  we  can  have  no  doubt  that  it  would  have 
become  united  to  the  reversion,  and  neither  he  nor  any  sub- 
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sequent  grantee  could  have  asserted  a  title  to  it  as  against 
his  creditors  who  had  previously  attached  the  land.  *  ♦  * 
But  such  was  not  the  fact.  The  release  of  the  life-estate, 
the  new  mortgage  to  the  Mechanics'  Savings  Bank,  the  recon- 
veyance of  the  life-estate,  and  the  discharge  of  the  old  mort- 
gage, were  all  made  simultaneously  and  as  parts  of  one  trans- 
action, with  the  single  purpose  of  giving  security  to  the  bank 
upon  this  land  for  the  payment  jof  the  sum  advanced  by  the 
bank  to  pay  off  the  earlier  mortgage.  The  reversioner  was 
merely  a  conduit  through  which  the  estate  was  passed  for 
this  purpose.  The  release  to  him  gave  him  no  beneficial  in- 
terest in  the  life-estate,  but  only  an  instantaneous  seizin  suf- 
ficient to  enable  him  to  convey  it  away  again  at  once. 

'** Whenever  a  man  parts  with  a  freehold  estate  at  the  same 
time,  and  as  part  of  the  same  act  or  transaction  by  which  he 
acquires  it,  his  seizin  for  an  instant  does  not  subject  the  es- 
tate conveyed  to  him  to  the  ordinary  incidents  or  incum- 
brances which  would  affect  it  if  in  him  for  any  time.  It 
makes.no  difference  whether  the  transaction  consists  of  one 
conveyance  or  of  several,  or  whether  they  are  executed  be- 
tween two  parties  only,  or  more.  If  they  all  constitute  one 
transaction  done  at  the  same  time,  it  matters  not  how  com- 
plicated it  is.  If  he  is  but  an  instrument  or  conduit  to  pass 
the  title  to  another,  it  is  unimportant  how  many  simultane- 
ous conveyances  are  made  into  and  out  of  him.  In  one 
sense,  no  doubt,  these  conveyances  operate  successively ;  but 
it  is  in  such  uninterrupted  succession  as  to  afford  no  oppor- 
tunity to  interpose  an  impediment.  Nor  does  it  make  any 
difference  whether  a  party  has  or  has  not  any  other  title  in 
the  same  land,  if  the  seizin  acquired  by  him  is  formal  and 
instantaneous  only.  *****  The  mortgage 
title  passed  through  the  debtor  without  resting  in  him, 
and  upon  the  principles  and  authorities  above  stated  did 
not  become  united  to  the  fee  so  as  to  be  subject  to  dower 
of  his  wife   or  to  the  previous   attachment  of   his  cred- 
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itor.  Nor  could  the  simultaneous  seizin  of  the  life-es- 
tate for  the  same  instant  subject  that  estate  to  dower  or  at- 
tachment. *  *  *  The  application  of  the  doctrine  of  in- 
stantaneous seizin  to  these  cases  carries  out  the  manifest 
intention  of  all  the  parties  to  the  transaction  in  question, 
*  *  *  and  avoids  the  injustice  of  depriving  the  mortgagee 
and  the  tenant  for  life  of  their  estates,  without  consider- 
ation." 

There  is  no  substantial  difference  between  the  facts  in 
these  cases.  It  is  true  that  in  the  above  case  the  money  was 
borrowed  to  extinguish  a  prior  mortgage  upon  the  same 
premises ;  while  in  this  case  it  does  not  appear  for  what  par- 
pose  the  loan  was  made.  That,  however,  was  immaterial, 
as  the  rule  of  law  upon  which  the  case  was  decided  did  not, 
at  all,  depend  upon  such  circumstance.  Aside  from  it, 
the  facts  are  analogous,  and  the  decision  must  be  re- 
garded as  decisive  of  the  rights  of  these  parties.  Besides, 
the  result  reached  by  the  application  of  such  rule  of  law  is 
in  consonance  with  our  sense  of  justice,  carries  out  the  man- 
ifest intention  of  the  parties,  and  ought,  as  we  believe,  to 
be  applied  to  the  facts  found  in  this  case. 

This  conclusion  renders  it  unnecessary  to  notice  the  ques- 
tions of  trusts,  so  elaborately  disqussed  by  both  parties. 

Tlie  court  erred  in  its  conclusions  of  law,  and  the  cause 
should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 

« 

reversed,  at  the  costs  of  appellee,  with  instructions  to  state 
conclusions  of  law  in  accordance  with  the  foregoing  opinion, 
and  to  render  judgment  thereon  for  the  appellants. 
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No.  7408. 

Clabk,  Adm'r,  et  al.  v.  Wilson  et  al. 

Tbust  and  Trustees. — Deed, — CorutrucHon.—IrUention. — ^A  deed,  con- 
veying the  real  estate  of  the  grantor,  and  transferring  his  personal  prop- 
erty to  trustees,  for  the  benefit  of  creditors,  is  to  be  considered  as  an 
entirety,  and  its  triie  meaning  gathered  from  all  its  provisions,  and  not 
from  detached  clauses,  and  the  intention  of  the  parties,  so  gathered, 
carried  into  e^ct. 

Same.— De&tor  and  CredUor, ^Performance  of  2VtM(.--£efK;feiarie«.— Cred- 
itors, for  whose  benefit  a  trust  is  created,  have  an  interest  therein  which 
can  not  be  divested  by  the  failure  of  the  trustees  to  execute  the  tro&t 
within  a  time  designated  in  the  deed;  courts  Will  not  annul  such  a  trust 
because  the  trustees  have  not  executed  it  within  the  time  named,  but 
may  direct  the  removal  of  the  delinquent  trustees  and  appoint  others, 
or  compel  those  appointed  to  execute  their  trust.  The  failure  of  the 
trustees  to  do  their  duty  does  not  revest  title  in  the  grantor,  nor  divest 
the  rights  of  the  beneficiaries. 

Same.— Pfe(rcA(we  of  Trust  Property  by  TVtMtee.— The  purchase  of  Hie 
trust  property  by  a  trustee  is  illegal,  and  may  be  set  aside,  but  it  is  not 
a  cause  for  impairing  the  rights  of  the  beneficiaries,  the  creditors  of  the 
person  creating  the  trust. 

'PBXCTiCE.—Judgment.Supreme  Court.— Objections  to  the  form  of  a  judg- 
ment can  not  be  made  for  the  first  time  in  the  Supreme  Court. 

From  the  White  Circuit  Court. 

M.  M.  SiUy  J,  A.  Stein  and  3.  A.  Huff^  for  appellants. 
A.  W.  Reynolds^  E.  W.  Sellers  and  N.  0.  BosSj  for  ap- 
pellees. 

£lliott,  C.  J. — ^It  is  alleged  in  the  complaint  of  appel- 
lants, who  were  plaintiffs  below,  that  James  C.  Beyuolds, 
husband  of  the  appellant  Marauda  Reynolds,  and  intestate 
of  the  appellant  Clark,  was,  on  the  13th  day  of  November, 
1873,  largely  indebted  on  his  individual  account,  and 
also  on  account  of  debts  contracted  by  several  firms  of  which 
he  was  a  member ;  that  on  the  date  aforesaid  James  C.  Bey- 
nolds  was  the  owner  of  certain  real  estate  situate  in  White 
county  of  the  value  of  $30,000  over  and  above  his  indebted- 
ness ;  that  at  the  request  of  creditors  he  executed  to  the  ap- 
pellees a  deed  conveying  all  of  the  real  estate  to  them  in 
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tra8t,  and  also  transferring  to  them  personal  property  of 
the  value  of  $4,665  ;  that  the  said  property  was  conveyed  to 
the  defendants  as  trustees  for  the  creditors,  and  that  it  was 
their  duty  to  convert  the  property  so  conveyed  to  them  into 
money,  and  use  the  money  received  from  ihe  sale  of  prop- 
erty in  discharging  the  indebtedness  of  the  said  Reynolds ; 
that  it  was  provided  in  the  said  deed,  that  *^the  trust  should 
be  closed  within  three  years  from  the  date",  of  the  deed ; 
that  the  period  to  which  the  duration  of  the  trust  was  limited 
had  expired ;  that  there  remained  unsold  a  great  part  of  the 
real  estate  described  in  the  deed  at  the  expiration  of  three 
years;  that  the  deed  of  trust  required  that  the  grantor 
therein  should  be  consulted  in  relation  to  the  sale  of  the 
trust  property,  and  that  he  was  not  so  consulted.  The 
prayer  is,^  that  the  trust  be  declared  at  an  end,  and  that  the 
appellees  be  enjoined  from  attempting  to  execute  it. 

The  appellees  answered,  setting  forth  at  great  length,  and, 
it  should  be  said,  with  needless  detail,  the  acts  done  by  them 
under  the  trust  deed  ;  that  they  had  been  unable  to  close  the 
trust  within  three  years  because  of  the  great  depreciation  in 
the  prices  of  property;  that  the  clause  in  the  deed,  *^that 
this  trust  shall  be  closed  within  three  years,"  was  inserted  at 
the  request  of  the  creditors,  and  for  their  benefit ;  that  the 
deed  contained  the  following  provision,  ^'whenever  all  the 
debts  and  liabilities  of  said  James  C.  Reynolds,  and  of  Rey- 
nolds &  Orton,  and  of  I.  &  J.  C.  Reynolds,  herein  enumer- 
ated and  provided  for,  and  the  expenses  of  this  trust  are 
fully  paid  and  discharged,  the  residue  of  property  remaining 
in  the  hands  of  said  trustees  shall  be  by  them  returned  to 
the  said  James  C.  Reynolds ;  that  the  said  Reynolds  had  full 
knowledge  of  all  the  acts  of  appellees,  and  fully  acquiesced 
therein ;  that  the  lands  unsold  at  the  time  the  complaint  waa 
filed  were  mortgaged  for  a  large  sum ;  that  the  creditors  di-» 
rected  a  sale  thereof ;  that  to  prevent  a  sacrifice  the  appellee 

Wilson,  without  any  private  advantage  or  benefit  to  himself » 
Vol.  77.— 12 
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purchased  said  lands  through  the  medium  of  one  Andrew  J. 
Murdock ;  and  the  appellees  offer  to  set  aside  said  sale,  bat 
ask  leave  to  bid  upon  any  new  sale  that  the  court  may  order 
so  that  they  may  secure  the  indebtedness  due  from  the  said 
Reynolds  to  them,  and  prevent  a  sacrifice  of  said  property. 

The  objections  urged  against  this  answer  are,  first,  it  shows 
that  the  trust  had  expired  by  the  limitation  contained  in  the 
deed  ;  second,  that  it  shows  that  Reynolds  was  not  consulted 
as  the  deed  required ;  and,  third,  it  shows  an  illegal  act  by 
one  of  the  trustees  in  himself  purchasing  trust  property. 
Of  these  in  their  order : 

1st.  The  deed  is  to  be  taken  as  an  entirety,  and  we  are 
to  gather  its  true  meaning  from  all  of  its  provisions  and  not 
from  detached  clauses.  It  is  a  familiar  rule,  that  in  constru- 
ing deeds  all  parts  thereof  are  to  be  taken  together,  and  the 
intention  of  the  parties  thereto  as  gathered  from  the  whole 
instrument  carried  into  effect.  Taking  all  of  the  provisions 
of  the  deed  under  examination  into  consideration,  it  is  verv 
plain  that  the  parties  intended  that  the  trust  should  continue 
until  all  of  the  indebtedness  of  the  creator  of  the  trust  was 
fully  paid.  The  purpose  for  which  the  trust  was  created, 
the  manner  in  which  the  trustees  were  directed  to  execute  it, 
and  the  character  of  the  acts  which  they  were  i*equired  to 
perform,  very  clearly  show  what  the  parties  to  the  deed  in- 
tended should  be  accomplished. 

Creditors,  for  whose  benefit  a  trust  is  created,  have  an  in- 
terest therein  which  can  not  be  divested  by  the  failure  of  the 
trustees  to  execute  the  trust  within  a  time  designated  in  the 
deed  creating  it.  Courts  will  not  annul  such  a  trust  because 
the  trustees  have  not  executed  it  within  the  time  named,  but 
may  direct  the  removal  of  the  delinquent  trustees  and  cause 
others  to  be  appointed,  or  compel  those  appointed  by  the 
deed  to  proceed  with  the  execution  of  their  trust.  The  fail- 
ure of  the  trustees  to  do  their  duty  does  not  revest  title  in 
the  grantor,  nor  does  it  divest  the  rights  of  the  beneficiaries. 
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2d.  The  answer  avers,  and  the  demurrer  admits,  that  the 
creator  of  the  trust  acquiesced  in  all  that  was  done  by  the 
trustees,  and  this  avoids  the  charge  of  the  complaint  that 
he  was  net  consulted  as  the  deed  required.  But,  if  it  were 
true  that  he  was  not  consulted,  it  would  not  be  cause  for  re- 
voking the  trust  and  wresting  from  the  creditors  their  rights. 
The  failure  of  the  trastees  in  this  respect  would  not  confer 
a  right  upon  the  creator  of  the  trust  to  revoke  or  .annul  it. 

3d.  The  purchase  of  the  trust  property  by  one  of  the 
trustees  was  unquestionably  illegal,  and  would  be  promptly 
set  aside  at  the  suit  of  the  proper  party.  It  might,  perhaps, 
be  cause  for  removal  from  the  trust  of  the  trustees  nomi- 
nated in  the  deed,  but  it  would  not  be  cause  for  impairing 
the  rights  of  the  beneficiaries,  the  creditors  of  the  person 
creating  the  trust. 

There  was  no  error  in  overruling  appellants'  demurrer  to 
this  answer. 

A  counter-claim  was  filed  by  appellees,  bringing  into 
court  the  administrator  and  heirs  of  James  C.  Reynolds, 
who  had  died  after  the  filing  of  the  answer.  This  pleading 
is  substantially  the  same  in  its  leading  and  material  features 
as  the  answer,  except  that  it  shows  that  the  rights  of  the 
trustees  in  the  property  conveyed  by  the  trust  ought  to  be 
settled  and  determined,  and  asks  for  affirmative  relief.  The 
same  objections  are  urged  to  this  pleading  as  were  pressed 
against  the  answer,  and  what  was  said  in  disposing  of  them 
applies  to  those  urged  to  the  counter-claim.  There  was  no 
error  in  overruling  the  demurrer  to  appellees'  counter-claim. 

The  cause  was  tried  by  the  court,  and  a  decree  rendered 
in  favor  of  the  appellees.  The  appellants  moved  for  a  new 
trial,  upon  the  ground,  as  their  motion  states,  that  the  << find- 
ing of  the  court  is  contrary  to  law,  and  not  sustained  by 
sufficient  evidence."  The  questions  presented  upon  the  evi- 
dence are  substantially  the  same  as  those  presented  by  the 
pleadings,  and  these  we  have  sufficiently  discussed. 
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The  point  is  made  in  the  supplemental  brief  filed  by  ap- 
pellants, that  the  court  erred  in  ordering  that  a  sale  of  trust 
property  should  be  made  without  relief  from  appraisement 
laws,  to  pay  a  claim  due  one  of  the  trustees  for  expenses 
necessarily  incurred  in  the  discharge  of  his  trust.  No  ob- 
jection was  made  to  the  form  of  the  judgment  in  the  court 
below,  and  no  exception  taken  to  any  part  of  the  judgment 
or  decree.  No  such  question  as  that  argued  is  presented  by 
this  appeal.  In  order  to  present  such  a  question  in  the  ap- 
pellate court,  the  proper  objection  should  have  been  stated 
to  the  trial  court,  and  an  opportunity  afforded  that  court  to 
make  the  correction,  if,  upon  a  review  of  the  ruling,  it  should 
be  of  opinion  that  the  complaining  party  was  entitled  to 
have  it  made. 

Judgment  affirmed,  at  the  costs  of  appellants. 


#•» 
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Quo  WxRRASXTO,— Pleading. --ComplaifU.^ A  demurrer  to  a  complaint 
alleging  that  the  plaintiffs  were  the  qualified  trustees  of  a  church, 
and  that  the  defendants  had  wrongfully  usurped  the  offices  and  datiea 
of  such  trustees,  and  had  wrongfuUy  taken  possession  of  such  property 
and  excluded  liie  plaintiffs  therefrom,  and  praying  that  the  defend- 
ants be  declared  not  to  be  the  legal  ti'ustees  of  said  property,  and  that 
the  plaintiffs  have  possession  thereof,  was  correctly  overruled. 

From  the  Hamilton  Circuit  Court. 

JR.  B.  Stephenson  and  L.  0.  Clifford^  for  appellants. 
37.  J.  Kane  and  T.  F.  Davis ^  for  appellees. 

Franklin,  C. — ^This  is  a  suit  by  appellees  against  appel- 
lants for  the  purpose  of  ousting  appellants,  as  trustees,  an^ 
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obtaining  the  possession  of  the  real  and  personal  property  of 
the  Philippi  Christian  Church,  situate  in  said  county,  and  was 
in  the  nature  of  a  proceeding  in  quo  wan^arUo. 

The  complaint  was  in  two  paragraphs.  A  general  demur- 
rer to  the  complaint  was  overruled,  and  an  exception  re- 
served. Answer  filed  in  two  paragraphs :  1st.  A  denial ; 
2g1.  That  appellees  were  not  the  legal  trustees  of  said  church. 
Beply  in  denial;  trial  by  court;  finding  for  appellees; 
motion  for  a  new  trial  overruled  and  excepted  to. 

The  errors  assigned  in  this  court  are,  the  overruling  of  the 
demurrer  to  the  complaint,  and  the  overruling  of  the  mor- 
tion  for  a  new  trial.  The  first  paragraph  of  the  complaint 
is  purely  a  proceeding  in  quo  warranto  ^  and  alleges  that  ap- 
pellees are  the  legally  elected,  qualified  and  acting  trustees 
of  said  church ;  that  appellants  had  wrongfully  and  without 
authority  usurped  the  authority  of  the  office  of  such  trus- 
tees, and  were  attempting  to  discharge  the  duties  of  such 
office.  The  second  paragraph  contains  additional  allega- 
tions, that  the  church  owned  certain  real  estate  upon  which 
was  situate  a  church  house  for  reli^ous  worship,  and  certain 
personal  property,  books,  etc. ;  and  that  said  appellants,  in 
addition  and  as  a  part  of  the  usurpation  of  the  office  and 
duties  of  such  trustees,  had  wrongfully  and  unlawfully  taken 
possession  of  said  property,  and  without  right  had  excluded 
appellees  therefrom,  and  still  continued  wrongfully  to  hold 
said  possession  and  exclude  said  appellees ;  and  concluded 
with  a  prayer  that  said  appellants  be  declared  not  to  be  the 
legal  trustees  of  said  church,  and  that  said  appellees  have 
possession  and  control  of  said  property. 

We  think  the  complaint  was  sufficient,  and  there  was  no 
error  in  overruling  the  demurrer  to  it. 

The  reasons  assigned  in  the  motion  for  a  new  trial  are, 
Ist.  The  finding  of  the  court  is  contrary  to  the  evidence ; 
2d.  The  finding  of  the  court  is  not  sustained  by  the  evidence. 
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We  have  examined  the  voluminous  testimony  in  the  rec- 
ord, and,  while  it  is  in  some  respects  conflicting,  we  think 
the  finding  is  supported  by  the  evidence,  and  is  not  con- 
trary to  it. 

Per  Cukiam. — It  is  therefore  ordered,  upon  the  forcing 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby, 
in  all  things  affirmed,  at  appellants'  costs. 


#•» 
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}S  Kfi^  Bailment.— JVgfirZiflrcnce,  Direct  and  Contributory. --Pleading. -Justice  of 
tJie  Peace. — ^A  complaint  before  a  justice  of  the  peace,  showing  a  sale  by 
the  plaintLK  to  the  defendant  of  a  mare  with  foal,  upon  an  agreement 
that  the  colt  when  three  yeai-s  old  should  be  deUvered  to  the  plaintiff; 
and  that,  while  so  in  his  keeping,  the  defendant  carelessly  turned  the 
mare  and  colt  into  a  lot  with  another  horse,  where  it  was  kicked  to 
death  by  the  mare  and  horse,  is  sufficient  on  demurrer. 

Same. — Bailee  for  Hire. — In  such  case,  the  defendant  was,  in  respect  to 
the  colt,  a  bailee  for  hire  and  bound  to  use  ordinary  care. 

Same.— It  is  good  pleading  to  aUege  that  an  act  was  done  negligenflyt 
without  showing  the  circumstances  which  made  it  negligent. 

Same.— P2eadin^«— Contributory  fault  need  not  be  denied,  when,  from  the 
facts  stated,  it  is  evident  that  there  was  no  such  fault. 

From  the  Clark  Circuit  Court. 
M.  B.  WiUiamSy  for  appellant. 

Woods,  J. — ^This  action  was  begun  before  a  justice  of  the 
peace.  The  circuit  court  sustained  a  demurrer  to  the  com- 
plaint, on  the  ground  that  the  facts  stated  were  not  suffi- 
cient to  constitute  a  cause  of  action ;  and,  the  appellant  re- 
fusing to  amend,  the  court  gave  judgment  for  the  appellee. 
The  ruling  upon  the  demurrer  is  the  error  assigned. 
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The  ma^rial  averments  of  the  complaint  are :     **That  on 

the  —  day  of ,  1878,  the  plaintiff  was  the  owner  of 

a  mare  which  was  then  with  foal,  of  the  value  of  sixty  dol- 
lars, and  that  on  that  day  the  plaintiff  contracted  with  the 
defendant  to  give,  barter,  and  sell  said  mare  to  the  defend- 
ant, in  consideration  that  the  defendant  would  raise  and 
take  care  of  the  colt  which  was  then  the  foal  of  said  mare, 
until  the  same  was  three  years  old,  and  then  deliver  it  to 
the  plaintiff ;  that  the  mare  was  delivered  of  the  colt,  but 
that  the  defendant  turned  said  mare  and  colt  into  a  lot  with 
another  horse,  and  in  so  doing  was  guilty  of  gross  negli- 
gence ;  that,  while  so  turned  into  the  lot  together,  the  colt 
was  kicked  by  the  mare  and  horse,  and  then  and  there  died 
of  the  injuries  so  given,  and  all  of  the  negligence  of  the  de- 
fendant ;  to  the  plaintiff's  damage  in  sixty  dollars,  for  which 
he  demands  judgment." 

We  are  not  aided  by  a  brief  from  the  appellee.  Upon  the 
facts  stated,  the  defendant  was,  in  reference  to  the  colt,  a 
bailee  for  hire  and  bound  to  the  use  of  ordinary  dilic^ence  in 
caring  therefor  while  it  was  in  his  possession  under  the 
contract. 

The  attempt  of  the  complaint  is  to  show  a  breach  of  that 
duty  and  to  recover  the  alleged  damages  resulting  there- 
from. The  pleading  is  loosely  drawn.  The  averment  of 
value  may  apply  to  the  mare  as  well  as  to  the  colt ;  and  it  is 
a  matter  of  inference  only,  that  the  alleged  contract  was  ever 
consummated  by  a  delivery  of  the  mare  to  the  defendant ; 
but,  the  action  having  been  commenced  before  a  justice  of 
the  peace,  the  complaint  avers  enough  to  show  a  cause  of 
action  in  that  court,  and  to  bar  another  suit  for  the  same 
cause,  and  must  therefore  be  held  good.  Howe  v.  Young^ 
16  Ind.  312. 

The  allegation  that  the  defendant  turned  the  mare  and 
colt  into  a  lot  with  another  horse,  and  in  so  doing  was  guilty 
of  gross  negligence,  is  a  sufficient  averment  of  negligence, 
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under  the  rule  of  pleading  on  the  subject,  which  permits  of 
a  general  statement  of  the  act  which  is  claimed  to  have  been 
negligent,  and  does  not  require  that  the  particular  facts  con- 
stituting the  negligence  be  averred.  The  Jefersonvitte^  etc.^ 
JR.  R.  Co.  V.  Duniapj  29  Ind.  426 ;  The  IndianapcUs^etc.^ 
R.R.  Co.  Y.Eeeley'8AdmW,2^ln^.  133;  The  City  of  Fori 
Wayne  v.  De  Witt,  47  Ind.  391 ;  The  Ohio, etc.,  R.  W.  Co. 
V.  aelby,  47  Ind.  471 ;  KesalcT  v.  Leeds,  51  Ind.  212 ;  The 
Cincinnati,  etc.j  R.  R.  Co.  v.  Chester,  57  Ind.  297 ;  The 
Pennsylvania  Co.  v.  Hensil,  70  Ind.  569 ;  The  Ohio,  etc., 
R.  W.  Co.  Y.  CoUam,  73  Ind.  261. 

The  complaint  is  not  bad  for  want  of  an  averment  that 
the.  in  jury  occurred  without  contributory  fault  or  negligence 
on  the  part  of  the  plaintiff.  It  is  evident  from  the  facts 
stated,  that  there  was  no  such  contributory  fault,  and  a  di- 
rect averment  was  therefore  unnecessary.  The  JEvansviUe, 
etc.,  R.  R. Co.  V.  Dexter,  24  Ind.  411 ;  2%e Michigan  South- 
em,  etc.,  R.  R.  Co.  v.  Lantz,  29  Ind.  528 ;  Scudder  v.  Cros- 
san,  43  Ind.  343 ;  The  JeffersonviUe,  etc.,  R.  R.  Co.  y. Gold- 
smith, 47  Ind.  43 ;  Jackson  v.  TAe  Indianapolis,  etc.,R. R. 
Co.,  47  Ind.  454 ;  The  JeffersonviUe,  etc.^  R.  R.  Co.  v.  Hen- 
dricks, 41  Ind.  48 ;  Maxfield  v.  The  Cincinnati, etc.,  R.  R. 
Co.,  41  Ind.  269  ;  Riest  v.  The  City  of  Goshen,  A2  Ind.  339. 

The  judgment  is  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  complaint.    Costs  accordingly. 


•    m 
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'.gg  6«»  Practice.— iJxceptlon.  —  fi^ttpfemc  Cotirt.— VHiere  leave  is  granted  to 

liiiR  6611.  amend  a  pleading,  an  exception  thereto,  to  be  available  in  the  Supreme 

Gonrt,  must  be  taken  at  the  time,  and  either  then  reduced  to  writing  or 

leave  obtained  for  time  to  reduce  it  to  writing. 
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Landlord  and  Tenant.— i^Totice  to  Qt<it.— Where  a  tenancy  Ia  for  a 
time  fixed  and  certain,  no  notice  to  quit  is  necessary. 

Same. — Lease.  —  CorUraci. — No  precise  form  of  words  is  necessary  to 
make  a  lease.  Any  written  Instrument  expressing  the  agreement  of 
Ihe  parties,  signed  by  one  and  accepted  and  acted  upon  by  the  other, 
will  be  obligatory  upon  both. 

Same. — Evidence.-^Beceipt.— -When  the  terms  of  a  contract  are  expressed 
in  a  receipt,  parol  evidence  is  inadmissible  to  add  to  or  take  from  the 
terms  of  the  contract  as  therein  expressed,  but  is  admissible  tovaiy  or 
contradict  the  receipt  itself.        • 

From  the  Marion  Circuit  Court. 

0.  S.  Hadley  aud  B.  F.  Davis^  for  appellant. 
r.  A.  Hendricks,  C.  Baker,  0.  B.  Hord  and  A.  W. 
Hendricks,  for  appellee. 

EixiOTT,  C.  J. — ^This  action  was  instituted  before  a  jus- 
tice of  the  peace,  by  the  appellee,  for  the  recovery  of  real 
estate  held  by  appellant  as  a  tenant.  Judgment  was  ren- 
dered in  appellee's  favor  by  the  justice.  The  case  was 
taken  by  appeal  to  the  circuit  court,  where  the  appellee 
again  succeeded. 

The  appellee  obtained  leave  to  amend,  and  did  amend,  his 
complaint  in  the  circuit  court.  Of  this  ruling  appellant 
complains.  The  question  debated  is  not  in  the  record.  The 
ruling  was  made  on  the  21st  day  of  February,  1879,  and 
the  exception  was  not  then  reduced  to  writing,  nor  was  time 
asked  for  the  purpose  of  putting  the  exception  in  writing. 
It  is  true  that  a  bill  of  exceptions  was  filed  on  the  7th  day 
of  April,  but  this  was  after  the  close  of  the  term,  and,  while 
this  was  sufficient  for  the  purpose  of  presenting  some  ques- 
tions, it  was  not  sufficient  to  present  a  question  of  such  a 
character  as  that  here  discussed.  The  statute  is  explicit ; 
the  exception  must  be  reduced  to  writing  at  the  time  it  is 
taken,  or  leave  to  afterward  put  it  in  writing  must  be  ob- 
tained at  the  time.  Goodwin  v.  Smith,  72  Ind.  113 ;  Sohn 
V.  The  Marion,  etc.,  G.  R.  Co.,  73  Ind.  77. 

It  is  argued  that  the  court  below  erred  in  denjring  the  ap- 


186  SUPREME  COURT  OF  INDIANA, 


Alcorn  v.  Mor/^an. 


pellant  a  continuance.  In  this  counsel  are  mistaken.  The 
ground  upon  whicli  a  continuance  was  asked  was,  that  ap- 
pellant could  prove  by  an  absent  witness,  that  notice  tx)  quit 
was  not  served  upon  him  until  an  hour  after  sunset.  This 
testimony  was  wholly  irrelevant  and  immaterial,  for  the 
written  lease  clearly  specified  the  duration  of  the  tenancy. 
Where  the  tenancy  is  for  a  time  fixed  and  certain,  no  notice 
to  quit  is  necessary. 

Counsel  insist  that  the  court  erred  in  admitting  in  evi- 
dence a  written  instrument  signed  by  the  lessor,  but  not  by 
the  appellant.  There  is  no  strength  in  this  position.  No 
precise  form  of  words  is  necessary  to  make  a  lease.  Any 
written  instrument  expressing  the  agreement  of  the  parties, 
signed  by  one  and  accepted  and  acted  upon  by  the  other,  will 
be  obligatory  upon  both.    Munson  v.  Wrayy  7  Blackf.  403. 

The  written  instrument  relied  upon  by  the  appellee  as 
showing  a  written  lease  is,  in  form,  a  receipt,  but  it  also 
contains  independent  stipulations,  and  is,  therefore,  to  be 
regarded  as  a  contract.  Dale  v.  Evans^  14  Ind.  288.  Parol 
evidence  is  admissible  to  vary  or  contradict  a  receipt. 
Where,  however,  the  terms  of  a  contract  are  therein  incor- 
porated, pai'ol  evidence  is  not  admissible  to  add  to  or  take 
from  the  terms  of  the  contract  as  expressed  in  the  writing. 
McKeman  y.Mayhew^  21  Ind.  291.  The  trial  court  did 
right  in  rejecting  parol  evidence  of  the  terms  of  the  contract, 
offered  by  the  appellant ;  for  the  agreement  of  the  parties 
was  fully  set  forth  in  the  written  instrument. 

What  we  have  said  disposes  of  all  the  questions  presented 
by  the  record,  and,  as  we  find  no  error,  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 
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127    573 

MOBTGAOE. — BeformaUon, — Complaint. — Mistake  in  Description  and  Date*  ^JJ  J^ 
--Intention  of  Parties. — A  complaint  to  reform  a  mortgage,  which  shows 
that  by  mistake  of  the  scrivener  a  term  in  the  description  of  the  land, 
and  the  year  in  the  date,  were  written  different  fi*om  the  term  and  the 
date  intended  by  the  mortgagors,  a  husband  and  wife,  contains  a  cause 
of  action  against  the  widow  and  heirs  of  the  husband  for  a  reformation 
of  the  mortgage,  to  conform  it  to  the  intention  of  the  parties. 

Same. — Answer, — Foreclosure  not  a  Bar. — In  such  case,  an  answer  by  the 
widow  and  heirs  of  an  intestate  mortgagor,  that  the  mortgagee  has  pro- 
cured a  decree  of  foreclosure  of  the  defective  mortgage,  constitutes  no 
bar  to  the  action. 

Same. — Evidence. — Preliminqry  Verbal  Contract. — Intention, — On  trial  of 
such  action,  testimony  tending  to  show  the  facts  surrounding  the  parties 
at  the  time  the  mortgage  was  executed,  and  the  preliminary  verbal 
contract,  is  competent  for  the  purpose  of  ascertaining  the  intention  of 
the  parties,  and  whether  or  not  the  instrument  fairly  speaks  that  in- 
tention. 

Same. — Contract.— Merger. — In  such  case,  the  general  rule,  that  prior  ver- 
bal negotiations  are  merged  in  the  writing,  and  can  not  be  proved  for 
the  purpose  of  controlling  or  modifying  the  written  contract,  does  not 
apply. 

From  the  Wayne  Circuit  Court. 

W.  A.  Peelky  D.  W.  ComstocJe  and  C.  H.  Burchenaly 
for  appellant. 

T.  J.  Study i  M.  Wilson  and  L.  D.  StvhhSy  for  appellees. 

Morris,  C. — This  action  was  brought  by  the  appellant 
against  the  appellees,  the  surviving  widow  and  heirs  of 
Henry  Sweet,  deceased,  to  reform  and  foreclose  a  mortgage 
executed  to  him  by  said  Henry  Sweet  and  his  wife,  Lucinda 
Sweet,  to  secure  the  payment  of  $1,500,  borrowed  by  said 
Henry  Sweet  of  the  appellant. 

The  complaint  consisted,  originally,  of.  one  paragraph. 
Some  of  the  appellees  demurred  to  it  and  others  answered 
it.  Some  of  the  demurrers  were  sustained  and  some  over- 
ruled. The  appellant  demurred  to  some  of  the  answers, 
which  were  overruled.     He  replied  and  demurrers  were  filed 
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and  sustained  to  the  special  replies,  leaving  the  case  at  issue 
upon  general  denials  to  the  answers.  The  appellant  then 
obtained  leave  to  amend  his  complaint  by  adding  a  second 
paragraph.  As  the  second  paragraph  of  the  complaint  con- 
tains all  that  the  first  contained,  and  the  case  seems  to  have 
been  tried  upon  it,  and  as  the  questions  reserved  as  to  the 
rulings  upon  the  first  and  the  answers  thereto  and  the  replies 
are  not  pressed  hy  the  appellant,  they  will  not  be  noticed. 

The  facts  stated  in  the  second  paragraph  of  the  complaint 
are,  in  substance,  as  follows : 

On  the  2d  day  of  January,  1875,  the  said  Henry  Sweet, 
being  desirous  of  obtaining  from  appellant  a  loan  of  $1,500 
for  the  benefit  of  himself  and  wife,  proposed  to  the  appel- 
lant that  if  he  would  loan  him  said  sum  for  one  year,  he 
would  secure  the  same  by  a  mortgage,  executed  by  himself 
and  wife,  upon  sixty  acres  of  land  off  the  east  end  of  120 
acres  in  the  southeast  quarter  of  section  29,  township  15, 
range  13,  in  Wa3me  county,  Indiana,  on  which  he  and  his 
wife  then  resided ;  that  the  appellant  accepted  the  propo- 
sition and  made  the  loan,  for  which  Henrv  Sweet  executed 

to  him  a  note  for  the  $1,500,  payable,  with per  cent., 

in  one  year ;  that  at  the  time  said  Sweet  obtained  said  loan 
he  owned  all  of  said  southeast  quarter  except  a  strip  nearly 
40  rods  in  width,  off  the  north  side  of  the  same,  extending 
the  whole  length  of  said  quarter,  and  that  neither  he  nor  his 
wife  then  owned  any  land  in  the  southwest  quarter  of  said 
section  ;  that,  on  the  day  and  at  the  time  the  loan  was  made, 
said  Sweet,  in  pursuance  of  said  agreement,  employed  a 
scrivener  to  draw  up  a  mortgage,  and,  the  better  to  enable 
>8aid  scrivener  to  describe  the  land  intended  to  be  morir 
gaged,  said  Sweet  placed  in  his  hands  a  deed  to  him  for  said 
120  acres  of  land,  and  directed  him  to  draw  up  said  mort- 
gage, and  to  include  and  describe  therein  60  acres  off  the 
east  end  of  said  120  acres  ;  that  said  scrivener  then  drew  up 
said  mortgage,  which  was  executed  by  the  said  Sweet  and 
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wife,  and  was  delivered  to  and  accepted  by  the  appellant, 
with  the  full  belief  and  understanding  of  all  the  parties, 
that  it  was  drawn  in  accordance  with  the  agreement,  and 
that  it  constituted  a  valid  lien  upon  the  land  agreed  to  be 
mortgaged  ;  that  said  mortgage  had  been  duly  recorded  in 
Wayne  county,  on  the  6th  day  of  January,  1876 ;  that  said 
scrivener  in  drawing  said  mortgage,  made  a  mistake  in  this, 
that  he  described  said  land  as  being  a  part  of  the  southtoestf 
instead  of  the  southeast,  quarter  of  said  section  29,  and  that, 
by  a  like  mistake  and  oversight,  he  dated  said  mortgage 
and  the  acknowledgment  of  the  same  January  2d,  1874, 
instead  of  1875^;  that  said  mistakes  were  not  discovered  by 
the  appellant  for  a  long  time  thereafter  and  not  until  shortly 
before  this  suit  was  commenced ;  that  after  the  execution  of 
said  mortgage^  and  before  the  maturity  of  the  note  in  suit, 
the  said  Henry  Sweet  died  testate,  devising  and  bequeath- 
ing all  his  estate  to  his  wife,  Lucinda  Sweet,  for  life,  with 
remainder  over  to  the  other  appellees ;  that  after  the  ma- 
turity of  the  mortgage  debt,  without  having  discovered 
said  mistakes,  the  appellant  brought  a  suit  against  said  widow 
and  heirs  of  Henry  Sweet  for  the  foreclosure  of  said  mort- 
gage, and  obtained  a  decree  foreclosing  the  mortgage,  and 
orderinor  the  sale  of  the  land  therein  described ;  that  no  sale 
has  been  made ;  that  the  decree  is  inoperative,  because  nei- 
ther the  deceased,  Henry  Sweet,  his  widow  nor  heirs  had 
any  right  to,  or  interest  in,  the  land  described  in  said  mort- 
gage and  decree;  that  said  mistakes  were  not  discovered 
until  aftef  said  decree  had  been  taken ;  that  the  appellees 
had  refused  to  correct  the  said  mistakes  in  said  mortgage ; 
that  the  estate  of  said  Henry  Sweet  is  insolvent ;  and  that, 
unless  said  mortgage  is  reformed  and  said  mistakes  correct- 
ed, the  appellant  must  lose  his  debt. 

The  prayer  is,  that  the  mortgage  be  reformed  and  fore- 
closed as  reformed. 
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The  appellees  demarred  to  this  paragraph  of  the  com- 
plaint. The  demurrer  was  correctly  overruled.  The  widow, 
Lucinda,  and  the  infant  heirs,  by  their  guardians,  answered 
the  complaint  separately  in  two  paragraphs.  The  first  par- 
agraph of  each  answer  was  the  general  denial.  The  second 
set  up  the  proceedings  referred  to  in  the  complaint  foreclos- 
ing said  mortgage,  in  bar  of  the  suit.  The  appellant  de- 
murred to  the  second  paragraph  of  these  answers.  The  de- 
murrers were  sustained.  The  infant  heirs  also  filed  a  plea  of 
payment,  to  which  the  appellant  replied  by  a  denial. 

The  cause,  being  at  issue,  was  by  agreement  submitted  to 
the  court  for  trial.  The  court  found  for  the  appellees. 
The  appellant  moved  the  court  for  anew  trial,  which  motion 
was  overruled,  and  judgment  rendered  for  the  appellees. 
The  evidence  is  properly  in  the  record. 

The  overruling  of  the  motion  for  a  new  trial  is  one  of  the 
errors  assigned,  and,  as  it  is  the  only  one  insisted  upon  by 
the  appellant,  it  alone  will  be  noticed. 

One  of  the  grounds  upon  which  a  new  trial  is  asked  for 
is  the  refusal  of  the  court  to  allow  Joseph  C.  Jones,  a  wit- 
ness called  to  testify  on  behalf  of  the  appellant,  to  answer 
a  question  propounded  to  him  by  the  appellant,  and  the  re- 
fusal of  the  court  to  permit  the  witness  to  testify  to  certain 
facts  which  the  appellant  proposed  to  prove  by  him. 

The  witness  had  testified  that  he  was  present  when  the 
note  and  mortgage  were  executed  at  the  recorder's  office  in 
Connersville,  and  was  acting  for  the  appellant  in  making  the 
loan.  The  appellant  asked  him  this  question  :  ''State  what 
conversation,  if  any,  occurred  between  you  and  Henry 
Sweet  prior  to  the  execution  of  the  papers  marked  Exhibit 
A  and  B  (the  note  and  mortgage)  concerning  the  making  of 
such' note  and  mortgage."  The  appellees  objected  to  the 
question.  The  appellant's  counsel  then  stated  to  the  court, 
**that  he  proposed  to  prove  by  said  witness  that  the  daypre- 
cedfng  the  drawing  up  and  execution  of  said  note  and  mort- 
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gage,  he  and  the  said  Sweet,  the  mortgagor,  had  a  conversa- 
tion, in  which  said  Sweet  expressed  the  desire  to  borrow 
from  said  plaintiff  the  sum  of  $1,500  for  one  year,  and  pro- 
posed to  give,  as  security  therefor,  a  mortgage  upon  sixty 
acres  of  land  off  the  east  end  of  his  home  farm,  consisting 
of  120  acres,  in  the  south  part  of  the  southeast  quarter  of 
section  29,  township  15,  range  13  east,  which  land  had  been 
conveyed  to  him  by  Dickson  Hurst,  at  the  same  time  stat- 
ing that  he  had  already  given  a  mortgage  to  the  school  fund 
on  the  west  60'  acres  of  said  farm ;  that  the  said  witness, 
acting  as  the  agent  of  the  plaintiff  and  by  his  authority, 
agreed  to  loan  the  said  sum  of  money  for  one  year  upon  the 
security  so  proposed ;  and  that  it  was  agreed  between  them 
that  they  should  meet  at  the  recorder's  office  in  Connersville 
the  next  day,  to  have  the  note  and  mortgage  drawn  up  by 
one  Sanders,  and  that  said  Sweet  should  bring  his  deed  for 
the  land  and  also  bring  his  wife  to  execute  the  mortgage ; 
and  that  it  was  in  pursuance  of  said  agreement,  and  none 
other,  that  the  parties  met  at  such  recorder's  office  and 
caused  said  instruments  to  be  drawn  by  said  Si^pders."  To 
this  proposed  testimony  the  defendants  below  objected,  and 
the  court  sustained  the  objection  and  refused  to  allow  the  wit- 
ness to  testify  to  the  facts  so  proposed  to  be  proved  by  him. 
We  think  the  testimony  so  offered  was  competent,  and 
that  the  court  erred  in  excluding  it.  We  have  not  been 
furnished  with  a  brief  by  appellees,  and  can  not  say  upon 
what  ground  they  claim  that  the  proposed  testimony  was  re- 
jected. We  are  informed  by  the  appellant  that  the  offered 
testimony  was  rejected  on  the  ground  that  all  the  prior  ne- 
gotiations between  the  contracting  parties  were  merged  in 
the  writins^s  entered  into  bv  them  in  execution  of  the  con- 
tract.  It  is  a  general  rule,  that,  where  parties  reduce  their 
verbal  agreements  to  writing,  all  prior  verbal  negotiations  are 
merged  in  the  writing,  and  can  not  be  proved  for  the  pur- 
pose of  controlling  or  modifying  the  written  contract.   But» 
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in  suits  to  reform  a  written  contract,  entered  into  through 
mistake,  it  becomes  important  to  ascertain  the  intention 
with  which  the  contract  was  made.  If  the  intention  of  the 
parties  can  be  clearly  ascertained,  then»  if  that  intention 
has  been  defeated  through  the  mutual  mistake  of  the  par- 
ties, a  court  of  equity  will  reform  the  instrument  so  that  it 
,  may  conform  to  their  intention.  What  did  the  parties  in- 
tend by  the  execution  of  the  mortgage  in  this  case?  To  de- 
termine this  question,  the  couit  may  and  should  take  into 
consideration  all  the  facts  surrounding  the  parties  at  the 
time  the  mortgage  was  executed  ;  and ,  if  there  was  a  pre- 
liminary verbal  contract,  pursuant  to  which  the  mortgage 
was  intended  to  be  executed,  it  may  also  be  considered,  not 
for  the  purpose  of  compelling  a  specific  performance  of  it, 
but  for  the  purpose  of  ascertaining  the  intention  of  the  par- 
ties, and  whether  or  not  the  instrument  executed  fairly 
speaks  that  intention.  The  mortgage  is  well  executed  ac- 
cording to  the  forms  of  law,  but,  by  mistake,  a  false  term, 
it  is  alleged,  has  been  inserted  for  that  which  the  parties 
intended.  Upon  satisfactory  proof ,  the  court  will  strike  out 
the  false  term  and  insert  that  intended  by  the  parties,  so  as 
to  make  the  instrument  what  the  parties  intended  to  make 
it.  The  court  does  not  make,  nor  require  the  parties  to  make, 
a  new  mortgage,  but  conforms  the  mortgage  already  made  to 
the  intention  of  the  parties.  Upon  this  view  rests  the  case 
of  Hamar  v.  Medsker^  60  Ind.  413,  and  those  which  follow  it. 
If  the  preliminary  verbal  contract  between  the  parties, 
pursuant  to  which  the  mortgage  was  executed,  tended  to 
throw  any  light  upon  the  intention  of  the  parties  in  execut- 
ing the  mortgage,  then  proof  of  such  preliminary  contract 
should  have  been  admitted.  And  it  is  obviouslv  immaterial, 
when  offered  for  such  purpose,  whether  it  had  been  techni- 
cally merged  or  not.  If  the  mortgage  was  executed  pursu- 
ant to,  and  intentionally  in  performance  of,  a  preliminary 
verbal  contract,  the  intention  of  the  parties  in  executing  the 
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mortgage  could  hardly  be  ascertained  without  first  knowing 
what  the  preliminary  contract  was.  We  think  it  quite  clear 
that  the  facts  offered  to  be  proved  were  competent. 

In  the  case  of  Sileman  v.  Wnght,  9  Ind.  126,  the  court 
say :  ^^It  is  well  settled  that  equity  will  relieve  against  mis- 
takes or  fraud  in  a  sealed  instrument  on  parol  evidence ; 
bat  only  upon  the  clearest,  most  satisfactory  proof  of  the 
actual  agreement  and  the  mistake."  The  court  say  further : 
"Upon  this  state  of  facts  we  think  the  court  erred  in  dis- 
missing the  bill.  The  original  contract  was  clearly  ascer- 
tained," etc. 

In  the  case  of  Barnes  v.  Bartkttj  47  Ind.  98,  the  court 
say:  *«To  entitle  a  party  to  the  reformation  of  a  written 
instrument,  it  must  be  made  to  clearly  appear  that  there  was 
a  mistake  of  fact,  and  not  of  law.  That  is,  it  must  appear  that 
something  has  been  inserted  contrary  to  the  intention  and 
agreement  of  the  parties,  or  that  something  was  omitted 
which  it  was  intended  should  have  been  inserted."  With- 
oat  knowing  what  the  preliminary  agreement  was,  it  would 
seem  to  be  impossible  to  determine  whether  anjrthing  had 
been  inserted  or  omitted,  contrary  to  its  terms,  in  the  writ- 
ing intended  to  be  made  in  performance  of  it. 

The  following  cases,  cited  by  appellant,  bear  upon  the 
question  under  consideration :  Gray  v.  Woods ^  4  Blackf . 
432;  McKay  v.  Wakefield,  63  Ind.  27;  Wainwright  v. 
Flanders,  64  Ind.  306  ;  Sample  v.  Bowe,  24  Ind.  208  ;  Jfo/i- 
roe  V.  Skelton,  36  Ind.  302 ;  Mason  v.  Moulden,  58  Ind.  1. 

There  was  no  error  in  sustaining  the  demurrers  to  the 
second  paragraphs  of  the  answers  of  the  appellees.  Conr- 
yersy.  Mericles,  75  Ind.  443. 

The  judgment  below  should  be  reversed. 

Feb  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellees. 

Vol.  77.— 13 
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Practice. — Overruled  Demurrer  not  in  Becord.^Tre-sumption, — Supreme 
Court. — ^When  a  demurrer  has  beea  filed  and  overruled,  and  the  record 
does  not  contain  the  demurrer,  the  Supreme  Court  will  presume  that 
it  was  overruled  on  account  of  Its  own  defects,  or  because  it  presented 
some  objection  to  the  pleading  to  which  it  was  not  liable. 

Contract. — Consideration. — Evidence. — ^The  consideration  of  a  written 
contract  is  always  open  to  inquiry,  and  may  be  shown  by  parol  evi- 
dence. 

Promissory  lHorE.— Failure  of  Coneideration.— Mortgage.— "WheTe  a  note 
is  given  by  a  mortgagee  to  one  in  trust  for  his  mortgagor,payable  if  either 
redeem  the  mortgaged  property  from  a  sheriff's  sale,  and  not  otherwise, 
a  failure  to  redeem  works  a  failure  of  the  consideration  of  the  note. 

Same. — Sheriff^ e  Sale.— Bight  of  Redemption.'— A  mortgage  creditor's  legal 
right  to  redeem  from  a  sheriff's  sale  is  not  a  consideration  moving  to 
him  from  his  mortgagor,  and  his  redemption  will  not  alone  support  a 
note  to  his  mortgagor,  payable  if  either  redeem  the  mortgaged  prop- 
erty, and  not  otherwise. 

From  the  Henry  Circuit  Court. 

J.  H.  Mellett  and  E.  H.  Bundy\  for  appellant. 

Newcomb,  C. — ^Tbe  appellant  sued  the  appellee  upon  a 
promissory  note  for  $600,  executed  to  the  appellant.  An- 
swer:  1.  That  the  note  was  given  without  any  considera- 
tion whatever.  2.  That  the  defendant  sold  and  conveved  to 
one  David  Jessup  an  interest  in  a  flouring  mill,  and  took 
from  him  three  notes  of  $1,000  each,  for  the  deferred  pay- 
ments, secured  by  a  mortgage  on  the  mill ;  that  defendant 
sold  two  of  said  notes,  and  retained  the  other,  which  was 
due  and  unpaid;  that  said  mortgage  was  foreclosed  upon 
the  notes  so  transferred,  in  the  name  of  said  assignees,  and 
a  decretal  order  made  for  the  sale  of  said  mill  property,  and 
that  John  Small,  who  held  one  of  said  notes,  bid  ia  said 
property  at  a  sheriff's  sale  made  on  said  decree ;  that  said 
David  Jessup  was  in  possession  of  said  mill,  and  had  a  right 
to  redeem  the  same  from  said  sale  within  one  year  thereaf- 
ter, but  should  he  redeem  from  said  sale,  then  said  mill 


NOVEMBER  TERM,  1881.  195 


Jessup  V.  Trout. 


would  be  subject  to  sale  upon  the  defendant's  part  of  said 
mortgage,  and  if  he  should  fail  to  so  redeem,  then  the  de- 
fendant would  have  to  redeem  the  same,  or  lose  the  pur- 
chase-money so  secured  in  said  mortgage  ;  that,  at  the  time 
of  the  giving  of  the  note  in  suit,  it  was  agreed  between  the 
defendant  and  David  Jessup,  that,  if  said  David  should  be 
unable  to  raise  sufficient  money  to  redeem  said  mill,  and  if 
the  defendant  should  be  financially  able  to  and  could  redeem 
the  same,  and  did  in  consequence  thereof  obtain  a  title  to 
said  mill,  then  and  in  that  event  defendant  was  to  pay  said 
Jessup  six  hundred  dollars  twenty-four  months  thereafter, 
and  to  secure  said  promise  the  note  in  suit  was  given,  and 
for  no  other  consideration  whatever ;  that  at  the  time  said 
note  was  given,  and  at  the  request  of  said  David  Jessup,  the 
same  was  given  to  the  plaintiff,  he,  said  David,  then  and 
there  stating  that  he  desired  that  said  plaintiff  should  hold 
said  note  and  be  the  payee  thereof,  for  the  use  of  him,  said 
David  Jessup ;  that  the  defendant  was  not  financially  able, 
and  could  not  and  did  not  redeem  said  mill,  nor  did  said 
David  Jessup  redeem  the  same,  but  said  Small  obtained  a 
fee  simple  title  thereto,  and  said  David  Jessup  wholly  failed 
to  pay  any  of  the  purchase-money  so  due  and  owing  at  the 
time  of  the  giving  of  said  note.  Wherefore  defendant  says 
that  the  consideration  of  said  note  has  wholly  failed. 

A  demurrer  to  this  paragraph  of  the  answer  was  over- 
ruled, and  the  plaintiff  excepted.  The  demurrer  is  not  in 
the  record.  We  must  presume,  therefore,  that  it  was  over- 
ruled on  account  of  its  own  defects,  or  because  it  presented 
some  objection  to  which  the  pleading  was  not  liable.  Crow- 
ell  V.  The  City  of  Peru,  41  Ind.  308  ;  Vomer  v.  Himes,  49 
Ind.  482. 

A  denial  was  filed  to  both  paragraphs  of  the  answer. 
Trial  by  jury,  verdict  for  the  defendant,  and  motion  of 
plaintiff  for  a  new  trial  overruled. 
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The  causes  alleged  for  a  new  trial  were,  that  the  court 
erred  Id  admitting  certain  evidence  over  the  objection  of  the 
plaintiff,  and  in  its  instructions  to  the  jury,  that  the  verdict 
was  not  sustained  by  sufficient  evidence,  and  was  contraiy 
to  law. 

The  testimony  of  Isaac  Trout  was  to  the  effect  that  he 
executed  to  the  plaintiff,  at  the  same  time,  two  notes  for  six 
hundred  dollars  each,  one  of  them  payable  twelve  months 
after  date,  and  the  other  the  note  in  suit :  that  the  twelve- 
months note  was  given  in  consideration  that  David  Jcssup 
would  surrender  to  him  the  possession  of  the  mill  for  the 
year  allowed  by  law  for  redemption  from  the  sheriff's  sale, 
and  that  this  note  was  paid  at  maturity.  Of  the  somewhat 
lengthy  statement  given  by  this  witness  as  to  the  terms  on 
which  the  note  in  suit  was  executed,  and  the  consideration 
therefor,  the  plaintiff  objected  to  the  following,  and  ex- 
cepted to  its  admission:  <'If  I  redeemed  the  mill  I  would 
pay  him  six  hundred  dollars  more,  but  if  I  did  not  redeem 
it,  six  hundred  dollars  was  all  I  was  to  pay.  I  had  some 
prospect  that  I  would  get  the  money  necessary  to  pay  off 
the  mortgage^ — the  claim  on  the  mill — I  mean  the  claim  that 
Hodson  &  Small  had  against  it,  and  if  I  succeeded  and  got 
the  mill  in  my  possession  I  would  pay  him  six  hundred  dol- 
lars more  for  some  of  his  losses  ;  but,  if  I  did  not  get  the 
mill,  I  was  not  to  pay  the  note.  ♦  *  •  •  *  This  is 
the  same  note  I  gave  on  the  condition  that  if  I  redeemed 
the  mill  I  would  pay  it.  If  I  did  not  redeem  the  mill,  this 
note  was  to  be  cancelled — handed  back  to  me.  It  was  not 
to  be  paid  at  least.     I  don't  remember  the  exact  words." 

Samuel  Trout,  a  witness  for  the  defendant,  gave  the  fol- 
lowing testimony,  over  the  objection  of  the  deifendant:  "In 
case  Jessup  redeemed,  this  note  (the  twenty-four  months 
note)  was  to  be  handed  over  without  being  paid,  and  if  my 
brother"  (the  defendant)  "failed  to  get  the  money  when  he 
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was  looking  for  it,  the  note  was  not  to  be  paid.  The  note 
was  to  be  paid  if  my  brother  redeemed." 

David  Jessup  testified  on  behalf  of  the  plaintiff,  that  both 
the  $600  notes  were  given  in  consideration  of  the  purchase 
and  possession  of  the  mill  by  Trout ;  that  the  latter  agreed 
to  pay  him  $1,200  and  pay  off  all  claims  against  the  mill ; 
that  he  surrendered  the  possession  of  the  mill  to  Trout  on 
the  day  the  contract  was  made,  and  that  nothing  was  said 
about  giving  up  the  note  sued  on,  upon  any  condition. 

There  was  evidence  from  which  the  jury  might  find  that 
DO  consideration  for  the  note  moved  from  the  payee,  Charles 
Jessup,  but  that  it  was  made  payable  to  him  at  the  instance  of 
David  Jessup,  to  prevent  the  same  from  being  subjected  to 
the  claims  of  the  creditors  of  the  latter. 

The  court,  of  its  own  motion,  gave  the  following  instruc- 
tion to  the  jury,  to  which  the  plaintiff  excepted :  **If  Trout 
sold  and  conveyed  to  David  Jessup  a  certain  mill,  and  took 
his  notes  secured  by  mortgage  thereon  for  the  deferred  pay- 
ments of  purchase-money,  and  afterwards  sold  and  assigned 
a  part  of  said  notes  to  third  parties,  and  David  Jessup  failed 
to  pay  them,  and  the  mortgage  was  foreclosed  and  the  mill 
sold  at  sheriff's  sale  and  purchased  by  John  Small,  the  hold- 
er of  one  or  more  of  said  notes,  and  David  Jessup  was  in 
the  possession  of  said  mill,  and  he  and  Ti*out  estimated 
that  the  right  of  said  Jessup  to  hold  said  mill  for  one  year 
after  such  sale  was  worth  $600,  and  Trout  agreed  with  said 
Jessup  that  he  would  purchase  such  right  and  pay  him  $600 
therefor,  and  give  him  a  note  therefor  payable  in  twelve 
months;  and  it  was  further  agreed  that  if  David  Jessup 
could  not  and  did  not  redeem  said  mill  from  said  sheriff's 
sale,  and  if  Trout  did  redeem  it  that  he  would  pay  said  Da- 
vid Jessup  the  further  sum  of  $600,  and  executed  the  note 
in  suit  for  that  consideration  and  none  other,  and  if,  in 
fact,  said  Jessup  did  not  redeem  said  mill,  and  if  Trout  did 
not  redeem  it,  but  at  the  expiration  of  the  year  for  redemp- 
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tioD  both  Jessup  and  Troat  had  failed  to  redeem,  and  Small 
got  the  property  by  sheriff's  deed  under  his  purchase  ;  in 
that  event  the  note  in  suit  cquld  not  be  collected,  and  your 
verdict  would  be  for  the  defendant." 

The  same  question  is  presented  by  the  admission  of  the 
evidence  objected  to  and  the  instruction  complained  of.  The 
appellant  contends  that  both  the  evidence  and  instruction 
were  in  opposition  to  the  well  established  rule  of  evidence, 
that  parol  testimony  is  not  admissible  to  vary  or  contradict 
the  term^  of  a  written  contract;  and,  if  this, had  been  the 
only  effect  of  the  evidence,  its  admission  would  have  been 
erroneous  und  the  instruction  wrons: ;  but  there  is  anothSr 
rule  equally  well  settled,  which  is,  that  the  consideration  of 
a  written  contract  is  always  open  to  inquiry,  and  may  be 
shown  by  parol  testimony.  Both  rules  are  so  well  under- 
stood, and  have  been  so  long  acted  upon,  that  a  citation  of 
authorities  in  their  suppoil  is  needless. 

We  think  that  the  evidence  objected  to,  in  connection  with 
other  testimony  given  by  said  witnesses,  tended  to  prove  that 
the  note  was  without^  consideration,  As  a  mortgage  credit- 
or. Trout  had  a  legal  right  to  redeem  from  the  sheriff's  sale, 
and  such  redemption  was  not  a  sufficient  consideration  to 
support  the  note  in  suit.  If,  as  testified  by  Trout,  the  note 
was  given  to  make  good  a  part  of  the  losses  of  David  Jessup 
in  the  mill,  in  case  Trout  should  redeem  from  the  sheriff's 
sale,  that  was  no  consideration  for  the  note,  there  being  nei- 
ther allegation  nor  evidence  in  the  record  that  he  was  under 
a  moral,  much  less  a  legal,  obligation  to  make  good  or  to 
share  such  losses. 

The  court  gave  to  the  jury  proper  instructions  relative  to 
the  burden  of  proof  under  the  issues,  and  concerning  their 
rights  and  duties  as  triers  of  the  facts  and  judges  of  the 
weiffht  of  the  evidence  and  the  credibilitv  of  the  witnesses. 
Had  they  found  the  fact  to  be,  that  the  note  in  controversy 
was  given  in  consideration  of  the  surrender  of  possession  of 


NOVEMBER  TERM,  1881.  199 

Birch  et  al.  v.  Frantz  et  al, 

the  mill  to  Trout,  their  verdict  shonld  have  been  for  the 
plaintiff ;  and  there  was  nothing  in  the  instruction  complained 
of  that  could  have  tended  to  withdraw  the  attention  of  the 
jury  from  the  evidence  on  that  point,  or  to  lead  them  to  a 
false  conclusion  in  regard  to  it.  On  the  hypothesis  stated 
in  the  instruction,  the  law  was  correctly  giVen  to  the  jury, 
aud  there  was  sufficient  evidence  of  a  want  of  consideration 
for  the  note  to  justify  the  verdict  for  the  defendant. 

The  circuit  court  committed  no  error,  and  its  judgment 
should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  hereby  affirm- 
ed, at  the  costs  of  the  appellant. 


♦  •# 
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Judgment. — Action  to  Set  Aside. — Excuse  for  Failure  to  Defend.-^Deckh- 
rations  of  Assignor  of  Note, — A  defendant  in  an  action  upon  a  promissoiy 
note,  and  to  foreclose  a  mortgage  securing  it,  can  not  excuse  a  fail- 
ure to  appear  and  defend  upon  the  ground  that  reliance  was  placed 
upon  the  declarations  of  a  former  owner  of  the  note  as  to  the  judg- 
ment sought,  but  who,  as  the  defendant  knew,  had  assigned  it  prior  to 
the  time  the  declarations  were  made. 

Same.— Fraud. — In  such  case,  the  mere  fact,  that  judgment  was  taken 
upon  the  note  in  the  name  of  such  former  owner,  is  not  sufficient  to 
authorize  the  inference  of  bad  faith  on  his  part. 

Same. — Summons. — Sheriff^ s  Betum. — The  sheriff *s  return  upon  a  sum- 
mons is  conclusive,  and  can  not  be  contradicted. 

Sam^.— Default. — Diligence. — Delay. — Negligence. — StatuteConstrued. — ^Al- 
though two  years  is  allowed  by  section  99,  2  R.  S.  1876,  p.  82,  to  a  party, 
in  which  to  file  an  application  to  set  aside  a  judgment  taken  against 
him,  on  account  of  surprise,  etc.,  yet  he  is  not  excused  from  showing 
that  he  has  acted  promptly  and  diligently  after  discovery  of  the  de- 
fault and  judgment,  and  if  he  be  unreasonably  negligent  in  applying 
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for  relief,  he  will  obtain  none.  A  delay  of  twenty-three  months  and 
eighteen  days,  after  knowledge  of  the  judgment,  is  such  unreasonable 
delay  as  of  itself  to  be  a  sufficient  reason  for  denying  an  application  to 
set  aside  the  judgment. 

From  the  Jackson  Circuit  Court. 

£.  H.  Bun^eU  and  F.  Emerson^  for  appellants. 

D.  H.  L(yng^  B.  E.  Long  and  «7.  B.  Browriy  for  appellees. 

Elliott,  C.  J. — Samuel  Birch  and  Eliza  Birch,  husband 
and  wife,  filed  a  verified  complaint,  asking  that  a  judgment 
rendered  against  them  might  be  set  aside.  Upon  the  mo- 
tion of  the  appellees,  parts  of  the  appellants'  complaint  were 
struck  out,  and  one  of  the  assignments  of  error  is  based  on 
this  ruling.  After  the  motion  to  strike  out  had  been  sus- 
tained, a  demurrer  was  sustained  to  the  complaint. 

The  material  statements  of  the  verified  complaint  may  be 
thus  summarized :  On  the  1st  day  of  May,  1875,  a  judg- 
ment and  decree  of  foreclosure  was  rendered  in  favor  of 
David  Frantz,  against  appellants,  for  $8,005.15 ;  that  a  cer- 
tified copy  of  the  judgment  and  decree  was  issued;  that 
Frank  Pfifer  became  the  owner  of  the  judgment  and  decree 
by  assignment ;  that  the  mortgaged  premises  were  sold  by 
the  sheriff  to  said  Pfifer ;  that  Samuel  Birch  never  had  any 
notice  of  the  pendency  of  the  said  action ;  that  a  copy  of 
the  summons  was  left  at  the  dwelling-house,  situate  on  the 
mortgaged  premises ;  that  he  w^  not  then,  and  has  never 
been,  a  resident  of  Jackson  county,  Indiana ;  that  he  was  a 
resident  of  Louisville,  Kentucky,  when  the  action  was  com- 
menced, and  has  been  a  resident  of  the  State  of  Kentucky 
for  twenty  years.  It  is  stated  that  Eliza  Birch  was  a  mar- 
ried woman,  that  the  mortgaged  real  estate  was  her  separate 
property,  and  that  she  relied  upon  the  statements  made  to 
her  by  David  Frantz,  and  did  not  appear  because  of  the  state- 
ments of  the  said  Frantz,  plaintiff  therein.  It  is  alleged  that 
complainants  have  a  meritorious  defence ;  that  one  defence 
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is  payment  of  the  sum  of  $824.65,  and  the  other,  usurious 
interest  to  the  amount  of  $4,175.45. 

The  part  of  the  complaint  which  the  court  struck  out,  on 
appellees'  motion,  detailed  a  conversation  between  Eliza 
Birch  and  David  Frantz,  wherein  Frantz  informed  her  that 
he  was  not  then  the  owner  of  the  note  and  mortgage  on 
which  the  action  pending  in  his  name  was  based,  but  that 
they  then  bel&nged  to  one  Frank  Pfifer ;  that  Pfifer  did  not 
want  a  judgment  or  decree  of  foreclosure,  and  would  take 
none,  but  that  all  he  wanted  was  an  injunction  restraining 
certain  parties  from  cutting  timber.  There  was  no  error  in 
striking  this  out.  Mrs.  Birch  was  fully  notified  that  the 
note  and  mortgage  had  been  assigned  to  Pfifer,  and  she  had 
no  right  to  rely  upon  the  statements  of  the  assignor.  A  lit- 
igant can  not  excuse  appeamnce  and  defence  upon  the 
ground  that  reliance  was  placed  upon  the  declarations  of  a 
former  owner  of  a  note,  but  who,  as  the  party  knew,  had 
assigned  it  prior  to  the  time  the  statements  were  made. 
Mrs.  Birch  knew  that  an  action  for  foreclosure  was  pending 
against  her,  that  the  note  and  moilgage  upon  which  the  ac- 
tion was  based  had  been  assigned  by  the  former  owner,  and 
to  the  plaintiff  in  the  pending  action,  and  it  was  her  duty  to 
have  appeared  and  defended,  or  to  have  had  an  agreement 
with  the  owner  of  the  note  and  mortgage.  If  the  note  and 
mortgage  had  been  owned  by  Frantz  at  the  time  Mrs.  Birch 
had  the  conversation  with  him,  a  very  different  question 
would  have  been  presented. 

There  is  no  pi-etence  of  any  fraudulent  collusion  between 
Pfifer  and  Frantz,  nor  any  claim  that  the  former  was  not  in 
good  faith  the  assignee  of  the  note.  It  is  true  that  a  formal 
assignment  of  the  decree  and  judgment  was  made  five  days 
after  its  rendition,  but  we  can  not  infer  from  this  that  Pfifer 
was  not  the  owner  of  the  note  and  mortgage  at  the  time 
Frantz  held  the  conversation  with  Mrs.  Birch.  The  mere 
fact  that  judgment  was  taken  in  the  name  of  Frantz  is  not 
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sufficient  to  authorize  the  inference  of  bad  faith.  Had  Frantz 
kept  silent  when  approached  by  Mrs.  Birch,  there  might  then 
have  been  more  reason  for  imputing  bad  faith ;  but,  instead 
of  concealing  anything,  he  gave  Mrs.  Birch  full  information. 
So  far  as  Eliza  Birch  is  concerned,  there  is  no  excuse  shown 
for  her  failure  to  make  defence  to  the  action  instituted 
against  her  and  her  husband.  She,  it  may  be  observed,  was 
personally  served  with  summons.  *We  have  already  seen 
from  the  statements  of  the  verified  complaint,  that  there  was 
a  summons  left  at  the  dwelling-house  on  the  mortgaged 
premises,  and  the  return  of  the  sheriff  shows,  that  "sum- 
mons was  served  by  leaving  a  copy  at  the  last  and  usual 
place  of  residence  of  the  said  Samuel  Birch."  The  state- 
ment of  the  complaint,  that  the  summons  was  not  served  by 
a  copy  left  at  the  last  and  usual  place  of  residence  of  the 
complainant  Samuel  Birch,  is  an  attempt  to  contradict  the 
return  of  the  sheriff,  and,  as  is  now  firmly  settled  by  our 
decisions,  such  an  attempt  can  not  be  allowed  to  be  success- 
ful. If  the  complainant  was  not  served  as  stated  in  the  re- 
turn, he  has  his  remedy  against  the  sheriff  for  a  false  return. 
It  is  not  stated  in  the  complaint  that  Samuel  Birch  did  not 
have  notice  of  the  pendency  of  the  action  prior  to  the  ren- 
dition of  judgment ;  for  anything  that  appears,  he  may  have 
had  ample  notice  of  the  commencement  of  the  action.  It  is 
true  that  he  avers  "that  no  notice  was  served  on  him,"  but 
it  is  evident  from  the  connection  in  which  these  words  are 
used,  that  the  statement  is  intended  to  be  confined  to  legal 
service  of  notice.  It  is  not  alleged  that  he  had  no  knowl- 
edge of  the  pendency  of  the  action,  but  the  statement  is, 
"that  the  first  he  knew  of  the  pretended  judgment  was  when 
said  mortgaged  premises  were  advertised  for  sale."  Doubt- 
less, if  he  had  been  absent  from  home  and  deprived, without 
fault  on  his  part,  of  an  opportunity  of  making  a  defence,  he 
would,  upon  a  prompt  and  diligent  application  and  proper 
showing  of  a  meritorious  defence,  have  been  entitled  to  have 
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the  judgment  set  aside.  The  complaint,  however,  does  not 
make  such  a  case. 

While  it  is  true  that  the  period  of  two  years  is  allowed  a 
party  who  seeks  to  set  aside  a  judgment,  in  which  to  file  his 
application,  yet  he  is  not  excused  from  showing  that  he  has 
acted  promptly  and  diligently.  After  discovery  of  the  de- 
fault and  judgment,  a  party  who  seeks  relief  must  act  with 
reasonable  diligence.  If  he  is  unreasonably  negligent  in 
applying  for  relief,  he  will  obtain  none.  In  the  present  case, 
Samuel  Birch  had  notice  of  the  existence  of  the  judgment 
and  decree  within  five  weeks  after  it  was  entered,  and  yet 
made  no  application  for  relief  for  twenty-three  months  and 
eighteen  days  afterwards.  No  sufficient  excuse  is  shown  for 
this  delay.  This  unreasonable  delay  on  the  part  of  appel- 
lants was  of  itself  a  sufficient  reason  for  denying  their 
application. 

Judgment  affirmed. 


No.  8061. 

The  Masonic  Mutual  Benefit  Association  v.  Beck. 

Insurance.— Contract.— Comf^eion. — Waiver,— A  condition,  that  a  con- 
tract of  life  insurance  shall  be  void  on  account  of  any- misrepresenta- 
tion in  the  application,  makes  the  contract  voidable  onl}'  at  the  election 
of  the  insurer.  The  condition  may  be  waived  even  after  the  death  of 
the  insured.'  The  demand  and  receipt  of  premiums  or  assessments,, 
with  knowledge  of  the  facts,  will  constitute  a  waiver. 

Witness. — Physician, — Privileged  Communication. — ^The  relation  between 
physician  and  patient  is  confidentiaK  and  the  former  may  not,  to  the 
fbjury  of  the  latter  or  his  representatives,  testify  to  what  he  learned  of 
the  latter*s  ailments,  either  by  examination  and  observation  or  by  oral 
communication. 

Same. — A  statement,  in  an  application  for  insurance,  of  the  name  and 
residence  of  the  family  physician  of  the  applicant,  does  not  operate  as 
a  consent  that  such  physician  may  testify  concerning  the  ailments  of 
the  insured. 
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Pbacticb. — Quashed  Deposition, — Exception, — Semblei  that  a  party,  who 
has  failed  to  save  an  exception  to  the  quashing  of  a  deposition,  cannot, 
hy  offering  to  read  the  deposition  on  the  trial,  obtain  an  avaUable  ex- 
ception; certainly  not  unless  every  part  of  the  deposition,  offered  as  a 
whole,  was  competent. 

From  the  Marion  Circuit  Court. 

C.  By  field  and  L.  Howland^  for  appellant. 
C.  H.  Aldrich^  J.  M.  Bai^nett^  T.  A,  Hendricks,  O.  Baker, 
O.  B.  H(yrd  and  A.  W.  Hendricks,  for  appellee. 

Woods,  J. — ^The  appellee  obtained  a  judgment  against  the 
appellant  upon  a  policy  of  life  insurance,  or  certificate  of 
membership  in  the  society  of  the  appellant,  issued  to  Fran- 
cis J.  Beck,  the  husband  of  the  appellee,  and  made  payable 
to  her  upon  his  death.  In  answer  to  the  complaint,  the  ap- 
pellant alleges  breaches  of  the  warranties  made  by  the  de- 
ceased in  his  application  for  membership,  concerning  his 
health  and  habits,  the  specific  breaches  alleged  being  that 
the  applicant  had  liver  complaint  and  dropsy,  and  was  io- 
temperate  in  the  use  of  intoxicating  liquors. 

The  plaintiff  replied  by  a  general  denial,  and  by  way  of 
confession  and  avoidance,  to  the  following  e£fect:  "The 
plaintiff  says,  that  since  the  death  of  said  Francis  J.  Beck, 
to  whom  the  certificate  sued  on  was  issued,  the  said  defend- 
ant company,  with  full  knowledge  and  notice  of  the  matters, 
all  and  singular,  set  out  in  her  answer  herein,  treated  the 
said  certificate  or  policy  as  a  valid  and  subsisting  one  and 
made  assessments  on  the  same,  all  of  which  were  paid,  and 
for  which  payments  this  plaintiff  now  holds  the  receipts  of 
the  said  company,  signed  by  the  secretary  thereof.  And 
the  plaintiff  avers  that  by  reason  of  such  assessments,  so 
made  as  aforesaid,  she  has  paid  to  said  company  for  six 
deaths  occurring  prior  to  the  death  of  the  said  Francis  J. 
Beck,  and  for  four  deaths  occurring  subsequent  to  the  same, 
amounting  in  the  aggregate  to  eleven  dollars  and  fifty  cents, 
all  of  which  the  said  defendant  demanded  and  received  as 
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aforesaid,  and  still  retains,  and  by  which  this  plaintiff  was 
induced  to  believe,  and  did  believe,  that  the  said  defendant 
company  recognized  the  policy  or  certificate  as  a  valid  and 
subsisting  one." 

The  first  question  to  be  considered  is,  whether  the  facts 
stated  in  this  reply  constitute  a  sufficient  response  to  the 
answer.  Upon  this  point  the  counsel  of  appellant  have 
advanced  the  following  propositions:  <<The  payments,  if 
any  were  made,  were  voluntary,  and  there  was  no  obligation 
to  make  them,  certainly  not  those  assessments  upon  deaths 
occumng  after  the  death  of  the  member,  Beck.  To  operate 
as  a  revival  of  a  lapsed  policy  of  insurance,  the  waiver  of 
forfeiture  must  occur  during  life ;  there  can  be  no  insurance 
of  a  dead  man  by  express  contract ;  much  less  can  there  be 
by  implication.  So  here,  if  Beck  was  not  a  member  of  the 
society  at  his  death,  he  could  not  'be  made  one  after  death, 
even  by  issuing  a  certificate  in  his  name ;  much  less  by  any 
administrative  act  of  the  officers  recognizing  him,  mcident- 
ally,  as  an  existing  member,  and  creating  a  membership  by 
mere  implication  or  by  estoppel.  Neely  v.  The  Onondaga, 
etc. 9  Ins.  Co. 9!  Hill,49  ;  Smithy.  The  Saratoga^  etc. ^  Ins.  Co.y 
3  Hill,  508  ;  Philbrook  v.  The  New  England  Mut.  Fire  Ins. 
Co.f  37  Me.  137  ;  Diehl  v.  The  Adams,  etc.,  Ins.  Co.,  58  Pa. 
St. 443 ;  CarroU  v. The  Charter  Oak  Ins.  Co.,  38  Barb.  402.'' 

The  counsel  for  the  appellee,  on  the  contrary,  say :  **Our 
position  is,  that  he  (Beck)  continued  at  all  times  a  member 
of  said  society,  subject  to  the  right  on  the  part  of  the  latter 
to  rescind  the  contract  at  any  time,  upon  discovery  of  the 
alleged  misrepresentations,  and  equally  subject  to  confirma- 
tion ;  that,  although  the  policy  by  its  terms  provides  that  it 
shall  be  *void'  on  a  breach  of  any  of  its  conditions,  its  legal 
effect  is  simply  to  render  it  voidable  at  the  election  of  the 
insurer,  and  that  the  insurer  can  waive  the  forfeiture  and 
continue  the  policy  in  force ;  or,  to  state  the  proposition 
more  broadly,  in  all  contracts  where  stipulations  avoiding 
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the  same  are  inserted  for  the  sole  benefit  of  one  of  the  par- 
ties, the  word  void  is  to  be  construed  as  though  the  contract 
read  voidable.^ ^ 

This  view  seems  to  be  sound  in  principle,  just  in  practice, 
and  is  certainly  well  sustained  by  authority.  Annstrong  v. 
Turquandy  9  Irish  C.  L.  32  ;  S.  C,  3  Bigelow  Life  &  Ace.  350 ; 
Vieley.  The  Germania  Ins.  Co.,  26  Iowa,  1 ;  Bouton  v.  The 
American  Mut^  Life  Ins.  Co.,  25  Conn.  542  ;  Miner  v.  Tlie 
Fhcenix  Ins.  Co.,  27  Wis.  693  ;  Webster  v.  The  Phomix  Ins. 
Co.,  36  Wis.  67  ;  Gans  v.  The  St.  Paul  F.  d  M.  Ins.  Co., 
43  Wis.  108  ;  JErdmann  v.  The  Mut.  Ins.  Co.,  etc.,  ^4:  Wis. 
376  ;  Viall  v.  The  Genesee  Mut.  Ins.  (7o. ,  19  Barb.  440 ;  Clark 
V.  Jones,  1  Denio,  516  ;  Frost  v.  The  Saratoga,  etc. ,  Ins.  Co., 
5  Denio,  516  ;  North  Beiioick  Co.  v.  New  England,  etc.,  Ins. 
Co.,  52  Me.  336 ;  Sims  v.  Tlie  State  Ins.  Co.,  47  Mo.  54; 
S.C.,4Am.R.311;  2\/«fev.i?o6i7Won,33N.H.  104  ;  Toting 
V.  The  Mut.  Life  Ins.  Co.,  4  Bigelow  L.  &  A.  1 ;  Garber  v. 
The  Globe  Mut.  Ins.  Co.,  6  Bigelow  L.  &  A.  122. 

In  the  first  two  cases  cited  the  subject  is  discussed  at 
length.  In  Armstrong  v.  Turquand,  supra.  Christian,  J., 
speaking  for  the  court,  says :  "Now,  I  believe  I  am  correct 
in  this  (and  it  is  very  remarkable),  that  amongst  those  (cases) 
cited  for  the  defendant  (at  least  during  the  argument  which 
took  place  after  I  had  the  honor  of  a  seat  in  this  court,  the 
case  having  been  argued  before),  not  one  was  referred  to 
(nor  am  I  aware  that  any  exists  which  is  law  at  this  day), 
in  which  the  word  *void,'  occurring  in  any  private  instrument, 
such  as  a  deed  or  will,  was  held  to  bear  that  extreme  sense 
which  excludes  the  possibility  of  confirmation  after  the  act 
of  avoidance." 

And  in  Viele  v.  The  Gei^mania  Ins.  Co.,  supra y  the  Iowa 
court  says :  '*The  position  of  defendant's  counsel,  which  is 
supported  by  several  authorities,  is  to  the  effect  that  upon 
a  breach  of  the  conditions  of  the  policy  by  the  assured,which 
would  defeat  recovery  thereon,  it  becomes  absolutely  void — 
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as  it  were,  dead — and  that  nothing  short  of  a  new  creation 
could  impart  vitality  to  it.  This  doctrine  is  certainly  un- 
sound when  applied  to  other  contracts ;  for,  on  the  contrary, 
after  default  in  the  conditions  by  one  party,  the  other  may 
waive  the  forfeiture  and  treat  the  instrument  as  of  binding 
force  Upon  himself.  No  reasons  can  be  given  to  except  pol- 
icies of  insurance  from  the  operation  of  this  rule." 

The  logical  and  necessary  deduction  from  this  doctrine  is, 
that  a  distinct  act  of  affirmance  of  the  contract  by  the  party 
entitled  to  avoid  it,  made  with  knowledge  of  the  facts,  and 
especially  such  acts  as  the  demand  and  receipt  of  premiums 
or  assessments,  would  constitute  a  waiver  of  the  forfeiture  or 
of  the  right  to  annul  the  contract ;  and  so  it  is  held  in  several 
of  the  cases  already  cited.  See  Armstrong  v.  Turquand^ 
mipra;  Viele  v.  The  Oermania  Ins.  Co..,  supra;  Tuttle  v. 
Bobinsonj  supra;  Frost  v.  The  Saratoga  Mut.  Ins.  Co., 
supra;  ViaU  v.  The  Genesee  Mut.  Ins.  Co.,  supra;  Oans  v. 
The  St.  Paul  F.  &  M.  Ins.  Co.,  supra.  There  is  no  rea- 
son why  this  waiver  may  not  occur  after,  as  well  as  before, 
the  death  of  the  person  whose  life  was  insured. 

The  remaining  question  is,  whether  the  court  erred  in  ex- 
cluding certain  depositions  which  the  appellant  offered  to 
read  on  the  hearing.  The  record  shows  that,  at  the  Feb- 
ruary teim  of  the  court,  on  motion  of  the  appellee,  the  dep- 
ositions in  question  were  quashed  ;  and  thereupon,  upon  the 
appellant's  motion,  the  cause  was  continued,  the  appellant 
not  having  filed  any  bill  of  exceptions  to  the  quashing  of  the 
depositions,  nor  having  obtained  leave  to  file  such  bill  at  :i 
subsequent  time.  It  follows  that,  if  an  exception  was  an- 
nounced to  the  ruling  of  the  court  at  the  time  it  was  made, 
the  benefit  of  it  has  been  lost.  Sohn  v.  The  MaHon,  etc.,  G. 
R.  Co.,  73  Ind.  77.  But,  upon  the  hearing  had* at  the  next 
term  of  the  court,  the  appellant  offered  to  read  the  deposi- 
tions, and  by  a  proper  bill  of  exceptions,  which  recites  the 
ruling  of  the  court  on  the  motion  to  suppress  at  the  previous 
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term,  and  the  appellant's  exception  thereto,  has  preserved 
an  exception  to  the  refusal  of  the  court  to  permit  the  depo- 
sitions to  be  read  on  the  trial.  This  condition  of  the  record 
involves  an  important  question  of  practice :  When  a  depo- 
sition has  been  quashed,  and  there  has  been  a  failure  to  pre- 
serve an  exception  to  the  ruling,  can  the  party  against  whom 
the  ruling  was  made  be  allowed  to  offer  to  read  the  quashed 
deposition  on  the  trial,  and  thereby  obtain  the  use  of  the 
testimony,  or  the  benefit  of  a  valid  exception  to  its  exclusion? 
If  this  can  be  done,  it  is  manifest  that  serious  surprises  may 
often  befall  the  opposite  party,  resulting  in  necessities  for 
delay,  or  in  defeat  or  nonsuit.  There  is,  perhaps,  no  want 
of  pQwer  in  the  court  so  long  as  the  case  is  pending,  untried, 
to  reconsider  and  change  its  ruling  upon  a  motion  to  quash 
or  suppress  a  deposition,  but  the  proper  rale  of  practice  in 
such  cases  must  be,  that  the  party  who  designs  to  move  for 
such  reconsideration  should  make  the  motion  a  reasonable 
time  before  the  commencement  of  the  trial.  But,  as  coun- 
sel have  not  presented  this  question,  we  decide  nothing  upon 
it,  and  pass  to  consider  whether,  assuming  that  the  appel- 
lant had  a  right  to  have  the  depositions  admitted  in  evi- 
dence, if  their  contents  were  in  themselves  admissible,  the 
court  erred  in  excluding  them  as  offered.  The  fact  that  the 
court  had  suppressed  the  depositions,  and  the  appellant  had 
saved  no  exception  to  the  ruling,  has,  at  least,  this  impor- 
tant bearing  on  the  question,  namely,  that  the  appellant  had 
no  right  to  offer  the  depositions  each  as  a  whole  (and  so  he 
did  offer  them),  if  they  contained  anything  which  wa«  ob- 
jectionable. By  failing  to  move  to  suppress,  the  appellee 
would  have  waived  objections  to  the  depositions^  or  parts 
thereof ;  but,  the  'motion  to  suppress  having  been  made  and 
sustained,  it  is  clear  that,  on  the  trial,  the  appellant  could 
properly  be  permitted  to  read  only  such  parts  of  the  depo- 
sitions as  were  free  from  just  ground  of  objection  ;  and,  if 
the  offer  to  read  included  irrelevant  or  incompetent  matter, 
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or  matter  to  which  the  deponent  was  not  competent  to  tes- 
tify, there  was  no  error  in  rejecting  the  entire  offer,  though 
some  parts  of  the  proposed  evidence  may  have  been  compe- 
tent. The  witnesses,  whose  depositions  were  excluded,  were 
physicians  who  had  treated  the  deceased  when  sick,  and  one 
of  them  during  his  last  illness.  Their  testimony  in  the  main 
coDcemed  the  ailments  of  the  patient  when  under  their  treat- 
ment, and  tended  strongly  to  support  the  allegations  of  the 
answer,  that  he  had  liver  complaint  and  dropsy,  and  per- 
haps died  from  the  effects  of  those  maladies.  The  testi- 
mony was  excluded  on  the  ground  that  the  witnesses  were 
incompetent. 

By  the  terms  of  the  statute  on  the  subject  in  force  when 
the  trial  was  had,  physicians  were  not  competent  witnesses 
"as  to  matters  confided  to  them  in  course  of  their  profes- 
Bion;  *  ♦  ♦  *  unless  with  the  consent  of  party 
making  such  confidential  communication."  The  question 
to  be  decided,  therefore,  is,  whether  the  physician,  who,  in 
the  course  of  the  treatment  of  his  patient  has  obtained  a 
knowledge  of  his  ailments,  is  competent  to  testify  in  relation 
thereto,  in  a  civil  action,  without  consent  of  the  patient  or 
of  the  party  representing  the  patient. 

The  position  of  counsel  for  the  appellant,  as  we  under- 
stand it,  is,  that  before  the  testimony  of  the  physician  can 
be  excluded,  under  the  statute,  it  must  appear  affirmatively 
that  the  information  was  confided  to  him  which  he  is  called 
on  to  disclose ;  and  that  he  be  required  to  testify  as  to  what 
he  learned  by  observation,  or  by  an  examination  of  the  pa- 
tient, and,  indeed,  as  to  what  the  patient  told  him,  unless 
learned  or  told  under  an  injunction  of  secrecy,  express  or 
implied,  as  in  cases  of  secret  or  private  diseases. 

We  think  the  statute  ought  to  have,  and  was  designed  to 

have,  a  much  broader  scope.     The  relation  of  physician  and 

patient,  no  matter  what  the  supposed  ailment,  should  be 

protected  as  strictly  confidential,  subject  only  to  the  right 
Vol.  77.— 14 
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of  the  patient  to  waive  the  restriction  ;  or,  if  the  patient  shall 
have  died,  then  subject  to  the  choice  of  the  party  who  may 
be  said  to  stanc^in  the  place  of  the  deceased,  and  whose  in- 
terests may  be  affected  by  the  proposed  disclosure. 

His  admission  to  the  bedside  of  the  sick  one  may  enable 
the  experienced  and  skilful  practitioner  to  discern  more  of 
the  patient's  condition  and  of  the  cause  which  brought  it 
about,  than  the  patient  himself  could  tell,  or  would  be  willing 
to  reveal ;  and  whether,  therefore,  the  information  which  he 
gets  is  obtained  in  one  way  or  the  other  should  make  no  dif- 
ference in  the  application  of  the  rule.  "A  dumb  patient  and 
one  whose  vocal  organs  have  been  paralyzed,  are  equally 
protected  by  the  statute  with  others.  The  secrets  of  the 
sick  chamber  can  not  be  revealed,  because  the  patient  was 
too  sick  to  talk,  or  was  temporarily  deprived  of  his  faculties 
by  delirium  or  fever,  or  any  other  disease,  or  because  the 
physician  asked  no  questions.  The  statute  seals  the  lips  of 
the  physician  against  divulging  in  a  court  of  justice  the 
intelligence  which  he  acquired  while  in  the  necessary  dis- 
charge of  his  professional  duty.  It  was  enacted  for  the  pur- 
pose of  extending  to  the  relation  between  a  patient  and  his 
physician  the  same  rule  of  public  policy  by  means  of  which 
the  common  law  protected  the  professional  confidence  nec- 
essarily existing  between  a  client  and  his  attorney.  We 
deem  it  a  wise  and  salutary  enactment.  *  *  *  It  was 
intended  to  remove  from  the  law  a  reproach  which  had  been 
long  felt  and  often  expressed  by  judges,  and  it  should  be 
interpreted  and  enforced  in  a  liberal  spirit,  with  a  view  to 
effectuate  its  purpose."  Aldington  v.  MiU.  Life  Ins,  Co.y 
etc.^  5  Hun,  1. 

The  foregoing  was  said  in  reference  to  the  law  of  New 
York,  but  we  deem  it  equally  applicable  to  our  own  law  on 
the  subject.  Counsel  for  the  appellant,  however,  have  urged 
upon  our  attention  the  recent  case  of  Edington  v.  ThejEtna 
Life  Lis.  Co.y  77  N.  Y.  564,  wherein,  it  is  claimed,  the  Nevir 
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York  Court  of  Appeals  has  enunciated  a  different  doctrine. 
But  the  language  of  the  opinion  in  that  case,  upon  which 
stress  is  laid,  does  iiot  express  the  opinion  of  the  court,  but 
only  of  the  judge  who  wrote  it,  the  other  judges  concurring 
in  the  result  only.  The  earlier  and  later  cases  decided  by 
that  court  are  in  accord  with  the  doctrine  above  declared. 
Grattan  v.  The  Metropolitan  Life  Ins.  Co.,  80  N.  Y.  281 ; 
BiUeber  v.  The  Home  Life  Ins.  Co.,  69  N.  Y.  256  ;  Uding- 
iony.  The  Mutual  Life  Ins.  Co.,  67  N.  Y.  185.  See  also 
Bnggs  v.  Briggs,  20  Mich.  34  ;   Collins  v.  Mack,  31  Ark.  684. 

The  further  point  is  made,  that  the  deceased,  in  his  appli- 
cation for  membership  in  the  society,  had  referred  the  com- 
pany to  the  physicians  whose  testimony  was  excluded,  and 
had  thereby  consented  that  they  might  testify.  It  is  true 
that  the  application  contained  a  statement,  in  answer  to  an 
interrogatory,  of  the  name  and  residence  of  the  family  phy- 
sician of  the  applicant,  but  nothing  else  to  indicate  the  al- 
leged consent.  To  infer  such  consent  from  such  a  statement 
would  be  both  unreasonable  and  unjust.  Edington  v.  The 
Mutual  Life  Ins.  Co.,  supra.  If  insurance  companies  de- 
sire to  secure  from  their  policy  holders  a  waiver  of  so  im- 
portant a  right,  it  should  be  accomplished  by  a  stipulation 
too  plain  and  direct  to  be  misunderstood. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
frmed,  with  costs. 


•  •» 


No.  7899. 

HuTTS  V.  Bowers  et  al. 

Supreme  Court. — Verdict.'-Weight  of  Evidence.— WhexQ  there  is  evi- 
dence tending  to  suppprt  the  verdict,  the  Supreme  Court  will  not  dis- 
turb it'  on  the  mere  weight  of  the  evidence. 
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Same.— Petition  for  a  Behearing. Sixty  Days,— Where  a  decision  in  a  cause 

^  in  the  Supreme  Court  was  rendered  on  tlie  12th  of  October,  and  the 

opinion  filed  with  the  clerk  on  the  13th,  a  petition  for  a  rehearin/|^  filed 

on  the  13th  of  December  following,  will  not  be  considered,  as  more  than 

sixty  days  had  elapsed  after  the  determination  of  the  case. 

From  the  Fountain  Circuit  Court. 

J.  W.  Copner^  for  appellant. 

S.  F.  Wood  and  W.  A.  Tipton,  for  appellees. 

BiCKNELL,  C.  C. — This  was  an  action  by  the  assignee  of 
a  promissory  note  given  for  land,  against  the  maker  of  the 
note  and  his  grantee.  The  cotnplaint  demanded  a  judgment 
upon  the  note  and  the  enforcement  of  a  vendor's  lien. 
There  were  several  answers  and  demurrers  and  rulinsrs  of 
the  court  thereon,  and  the  cause  was  finally  tried  by  a  jury 
upon  the  complaint,  the  general  denial,  certain  pleas  of  re- 
lease, and  pleas  of  non  est  factum^  and  replies  thereto  in 
denial. 

The  jury  returned  a  verdict  for  the  appellees,  and  judg- 
ment was  rendered  against  the  appellant,  that  he  take  noth- 
ing by  his  suit.  A  motion  for  a  new  trial  was  overruled. 
The  appellant  assigned  four  errors  ;  but,  in  his  brief,  he  ex- 
pressly waived  them  all  except  the  fourth,  which  is  that  the 
court  erred  in  oveiTulihfi:  the  motion  for  a  new  trial.  The 
reasons  alleged  for  a  new  trial  were, 

1st.  That  the  verdict  was  not  sustained  by  sufficient  evi- 
dence.    2d.   That  the  verdict  was  contrary  to  the  evidence. 

There  was  evidence  tending  to  support  the  pleas  of  non 
est  factum,  and  to  sustain  the  verdict  of  the  jury ;  and  the 
rule,  that  this  court  will  not  disturb  a  verdict  on  the  mere 
weight  of  the  evidence,  is  too  well  established  to  be  shaken. 
The  reasons  of  this  rule  are  stated  fully  by  Howk,  J.,  in  the 
case  of  The  Fort  Wayne,  etc.,  R.  R.  Co.  v.  Husselman,  65 
Ind.  73.  In  accordance  with  the  ruling  in  that  case,  the 
judgment  of  the  court  below  ought  to  be  affirmed. 
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Pee  Curiam. — ^It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be,  and  the  same  is  hereby,  in  all  things  affirmed,  at  the  costs 
of  the  appellant. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C.  C. — **At  any  time  within  sixty  days  after 
such  determination,  either  party  may  file  a  petition  for  a  re- 
hearing.'*     Practice  Act,  sec.  571. 

In  this  case,  the  decision  was  made  on  the  12th  of  Octo- 
ber, 1881 ;  it  was  filed  with  the  clerk  on  the  13th  of  Octo- 
ber, 1881 ;  the  petition  for  a  rehearing  was  filed  on  the  13th 
of  December,  1881 ;  more  than  sixty  days  after  the  deter- 
mination had  then  elapsed.  The  petition,  therefore,  can 
not  be  considered. 


»»♦ 


No.  8374. 

McKlNNEY  BT  AL.  V.  The  ToWN  OF  SaLEM.  ,  ^   ^IS 

ll87      m\ 

XiQUOR  Law. — Statute  Construed, — Constitutional  Zrat47.— The  act  of  77  'iis 
MftTch  3l8t,  1879,  Acts  1879,  p.  201,  authorizing  towns  to  license  the  '"""*  ^^^ 
sale  of  intoxicating  liquors,  is  not  unconstitutional  in  so  far  as  it  aJKects  ^^  ^^28 
the  rights  of  dealers  who  had  obtained  license  to  retail  intoxicating  liquor  i5i8  ^^ 
from  the  county  authorities,  under  the  act  of  1875.  77     2i3 

Same. — LUxnse. — ^A  license  to  retail  liquor  is  neither  a  contract  nor  a       fi6Q     ^^ 
grant,  but  a  mere  permit,  and  the  person  who  receives  It  does  so  with  the 
tacit  condition  and  knowledge  that  it  is,  at  all  times,  within  the  con- 
trol of  the  Legislature  of  the  State. 

Practice. — Admissions, — ^Admissions  made  simply  for  the  purposes  of  a 
particular  trial  can  not  be  used  against  the  party  upon  another  and 
different  trial. 

From  the  Washington  Circuit  Court. 

H.  Heffren^  8.  B.  Voylea^  J.  A.  ZaHng  and  H.  Morris^ 
for  appellants. 

S.  D.  Hendricks  and  A.  B.  Collins ^  for  appellee. 
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Elliott,  C.  J. — ^Appellants  were  prosecuted  for  the  violar 
tion  of  a  by-law  of  the  town  of  Salem,  prohibiting  the  sale  of 
intoxicating  liquors  in  less  quantities  than  a  quart,  without 
a  license  from  the  town  authorities. 

The  by-law  upon  which  the  action  is  founded  was  adopted 
pursuant  to  the  authority  conferred  by  the  act  of  March  Slst, 
1879.  The  appellants  insist  that  the  act  is  unconstitutional 
in  80  far  as  it  affects  the  rights  of  dealers  who  had  obtained 
license  to  retail  liquor  from  the  county  oflSicers,  under  the 
act  of  1875.  The  contention  upon  this  point  is,  that  the 
license  obtained  from  the  county  officers  conferred  upon  the 
person  to  whom  it  was  granted  a  vested  right  which  could 
not  be  impaired  by  subsequent  legislation.  The  granting  of 
a  license  is  not  the  execution  of  a  contract,  and  the  counsel 
for  appellants  are  in  error  in  assuming,  as  they  do,  that  a 
license  issued  pursuant  to  a  general  law  of  the  State  is  a 
contract.  The  enactment  of  a  law  regulating  the  liquor 
traffic  is  an  exercise  of  the  police  power  of  the  State.  The 
police  power  is  a  governmental  one,  and  permits  obtained 
under  laws  enacted  in  its  exercise  are  not  contracts.  In  en- 
acting laws  for  the  regulation  of  the  business  of  retailing 
liquors,  a  sovereign  power  is  asserted,  and  its  exercise  doe* 
not  confer  upon  any  officer  authority  to  make  a  contract 
which  will  abridge  or  limit  this  great  and  important  attribute 
of  sovereignty.  Sovereigns  may  make  contracts  which,  un- 
der our  constitution,  will  preclude  them  from  impairing  ves- 
ted rights  by  subsequent  legislation,  but  this  result  never 
follows  the  exercise  of  a  purely  police  power.  The  right  to 
legislate  for  the  promotion  and  security  of  the  public  safety, 
morals  and  welfare,  can  not  be  surrendered  or  bartered 
away  by  the  Legislature.  Stone  v.  Mtssissippij  101  U.  S. 
814  ;  Beer  Co.  v.  Massachusetts,  97  U.  S.  25  ;  Pattersons. 
Kentucky,  97  U.  S.  501 ;  Boyd  v.  Alabama,  94  U.  S.  645; 
Freleigh  v.  The  State,  8  Mo.  606 ;  Metropolitan  Board, 
etc.,,  V.  Bame,  34 N.  Y.  657  ;  Commonwealthv.Brennanf  10 J 
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Mass.  70  ;  The  State  v.  Fell,  42  Md.  71.  A  license  to  re- 
tail liquor  is  nothing  more  than  a  mere  permit ;  it  is  neither 
a  contract  nor  a  grant.  The  person  who  receives  it  takes  it 
with  the  tacit  condition  and  the  fall  knowledge  that  the 
matter  is  at  all  times  within  the  control  of  the  sovereign 
power  of  the  State. 

The  statute  under  examination  is  not  subject  to  the  objec- 
tion urged  against  it. 

The  court  admitted  in  evidence  an  as^reement  made  be- 
tween  the  parties  at  the  time  the  case  was  tried  in  the  jus- 
tice's court.  This  agreement  recites  that  "The  parties  to 
the  above  entitled  cause,  for  the  purpose  of  saving  time  and 
obviating  the  necessity  of  bringing  witnesses  to  testify,  do 
hereby  agree  that  the  following  facts  are  true,  for  the  pur- 
pose of  trial  before  said  justice,  and  that  the  same  may  be 
taken  as  true  by  him.*'  This  recital  limits  the  agreement 
to  the  trial  before  the  justice,  and  restricts  its  operation  to 
the  purposes  of  that  trial,  and  the  court  erred  in  admitting 
it  in  evidence  upon  the  trial  of  the  cause  on  appeal.  Ad- 
missions made  simply  for  the  purposes  of  a  particular  trials 
can  not  be  used  against  the  party  upon  another  and  different 
trial.  Wlieat  v.  Ragsdale,  27  Ind.  191 ;  Hays  v.  Hynds^ 
28  Ind.  531.  For  the  error  in  admitting  this  evidence  the 
judgment  must  be  reversed. 

Judgment  reversed,  at  costs  of  the  appellee. 


»•» — 

m 

f 

No.  7274. 

Crane  et  al.  v.  Kimmeb  et  al. 

VkKiTnQis.—JudQment,--Collateral  -4<toc*.— Where  a  judgment  of  parti- 
tion *in  the  circuit  court  is  collaterally  attacked,  it  will  he  presumed 
that  process  was  duly  served,  and  that  the  court  acquired  jurisdiction 
over  the  persons  of  the  defendants. 
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SAME.^Title,'— AdjudicatCon,— 'In  partition  proceedings,  the  title  to  tiie 
land  is  so  far  put  in  issue  that  the  judgment  becomes  an  adjudication 
of  the  right  and  title  of  each  of  the  owners  of  the  land,  and  settles  and 
designates  their  several  shares.    MaUock  v.  Lee^  9  Ind.  298,  overruled. 

Saxe.— Omission  of  Seal.  — Supreme  Court,— Amendment  Presumed.^ 
Where  the  warrant  issued  to  commissioners  appointed  to  malce  parti- 
tion of  real  estate  has  not  the  seal  of  the  circuit  court  attached,  it 
will  be  considered  in  the  Supreme  Court  as  amended  and  supplied  by 
the  report  of  the  commissioners  and  the  approval  thereof  by  the  court. 

From  the  Fayette  Circuit  Court. 

J.  Buchanan  and  0,  D.  WJiitehead,  for  appellants! 
B.  F.  Claypool^  C.  Roehl  and  J.  U.  Claypooly  for  ap- 
pellees. 

Fbanelin,  C. — July  4th,  1860,  Elizabeth  Eimmer  di^ 
possessed  and  the  owner  of  the  southeast  quarter  of  section 
12,  in  township  15  north,  of  range  11  east,  leaving  appellee 
Samuel  J«  Eimmer,  her  husband,  and  five  minor  daughters, 
Sarah  J.,  Elizabeth  E.,  Mary  F.,  Luzena  A.  and  Emma  F. 
Eimmer,  all  of  ^hom  were  then  single  except  Sarah  J.,  who 
was  intermarried  with  Benjamin  Crane,  one  of  the  appel- 
lants herein  ;  that  said  Luzena  A.  and  Emma  F.  refused  to 
unite  as  plaintiffs  herein,  and  were  made  defendants  with 
their  father,  Samuel  J. ;  that  on  the  19th  day  of  March, 
1866,  the  said  Samuel  J.  Eimmer,  for  and  in  consideration 
of  one  dollar  and  land  willed  to  him  by  his  wife,  and  as 
agreed  upon  between  him  and  his  wife  in  her  lifetime,  con- 
veyed by  quitclaim  deed  all  his  interest  in  said  land  as  de- 
rived through  his  vrife,  Elizabeth  Eimmer,  deceased,  to  his 
said  five  daughters,  which  deed  was  duly  recorded  January 
7th,  1867  ;  that  on  the  1st  day  of  February,  1869,  he  exe- 
cuted another  quitclaim  deed  to  his  said  five  daughters  for 
the  northeast  quarter  of  section  13,  same  township  and 
range,  for  and  in  consideration  that  the  former  deed  con- 
tained an  alleged  misdescription  of  the  land  intended  to  be 
conveyed,  and  stating  therein  that  he  had  no  title  or  interest 
in  and  to  the  land  formerly  conveyed.    The  latter  deed  was 
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also  recorded  April  27th,  1869.  On  the  23d  day  of  July, 
1870,  appellee  Samuel  J.  Kimmer  commenced  an  action  in 
the  Fayette  County  Common  Pleas  Court  for  partition  of 
the  land  described  in  the  first  before  named  deed,  and  upon 
the  9th  day  of  August,  1870,  obtained  a  decree  of  said  court 
granting  partition,  and  that  there  be  assigned  to  him  one- 
third  thereof;  which  partition  was  subsequently  made  by 
commissioners,  reported  to  the  court,  and  fifty-five  acres,  by 
metes  and  bounds,  were  setoff  to  him  from  the  north  side  of 
said  southeast  quarter.  All  of  said  daughtei*s  still  being 
minors,  together  with  the  husbands  of  those  who  were  mar- 
ried, were  made  parties  defendants  to  said  partition  "proceed- 
ings. 

On  the  10th  day  of  May,  1876,  this  suit  in  ejectment  for 
the  possession  of  the  said  fifty-five  acres,  giving  a  descrip- 
tion of  the  lands,  was  commenced  by  appellants  against  ap- 
pellee Samuel  J.  Kimmer. 

The  defendants  answered  by  a  general  denial ;  trial  by 
the  court  and  a  finding  for  appellees ;  motion  for  a  new  trial 
overruled  and  excepted  to,  and  judgment  for  appellees. 

The  only  assignment  of  error  is  the  overruling  of  the  mo- 
tion for  a  new  trial.  The  reasons  assigned  for  a  new  trial  are, 
that  the  finding  was  not  sustained  by  the  evidence,  and  was 
contrary  to  the  law  and  the  evidence;  error  in  admitting 
in  evidence  the  partition  proceedings,  and  the  refusal  to  ad- 
mit in  evidence  the  second  deed  dated  February  1st,  1869, 
and  executed  by  appellee  Samuel  J.  to  his  said  five  daugh- 
ters ;  and  in  permitting  appellee  to  prove  the  rental  value  of 
the  lands,  after  deducting  for  necessary  repairs. 

Without  any  offset  for  repairs  or  improvements  being 
pleaded  to  the  damages  claimed  for  rents,  it  was  erroneous, 
under  the  issue  formed  by  the  denial,  to  admit  evidence  of 
the  value  of  the  rents,  deducting  repairs ;  but,  as  the  court 
found  against  the  appellants  on  the  question  of  title,  this 
error  did  them  no  harm. 
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As  to  the  refusal  to  admit  in  evidence  the  second  deed,  of 
the  date  of  February  1st,  1869,  appellee  had  not  given  in  evi- 
dence,  or  claimed  any  title  in  himself,  prior  to  the  partition 
proceedings ;  there  was  no  testimony  that  the  deed  could  re- 
but ;  and  it  was  not  admissible  as  original  testimony,  being 
for  another  tract  of  land.  There  was  no  error  in  rejecting 
this  deed  as  evidence. 

As  to  the  objection  to  the  introduction  in  evidence  of  the 
I'ecord  of  the  partition  proceedings,  there  was  a  special  ob- 
jection made  to  the  reading  in  evidence  of  the  appointment 
of  the  commissioners  to  make  the  partition,  for  the  reason 
that  it  had  no  seal  attached  to  it.  This  objection  was  fully 
met  by  the  report  of  the  commissioners,  and  the  approval 
thereof  by  the  court.  Then  it  was  amendable,  and  should 
be  considered  in  this  court  as  amended. 

Then  there  was  a  general  objection  made  to  the  giving  in 
eviderice  of  each  and  every  part  of  the  record,  for  the  rea- 
son that  there  was  no  summons  introduced  showing  a  return 
thereon  by  the  sheriff  of  service  upon  the  defendants,  so  as 
to  give  the  court  jurisdiction  of  the  defendants.  The  record 
entry  upon  the  order  book,  which  was  read  in  evidence, 
states:  **And  it  appearing  to  the  court  that  each  of  said 
defendants  had  been  duly  served  with  process  for  more 
than  ten  days  before  the  first  day  of  the  present  term  of 
this  court,  and  each  of  said  defendants,  being  three  times 
severally  audibly  called,  come  not,  but  herein  wholly  make 
default."  It  is  insisted  that  this  is  not  sufficient,  without 
introducing  in  evidence  the  summons  and  the  return  of  the 
sheriff  thereon,  and  we  are  referred  to  the  following  author- 
ities in  support  thereof :  Hough  v.  Canby^  8  Blackf .  301 ; 
Bobbins  v.  Bobbins,  2  Ind.  74  ;  Abdil  v.  Abdil,  26  Ind.  287  ; 
CoU  y.Alkriy  51  Ind.  122. 

Upon  an  examination  of  the  first  three  cases  referred  to, 
we  find  that  they  only  decide  that  infants  must  be  served 
with  process,  or  the  proceedings  would  be  a  nullity.    In  the 
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case  of  Abdil  v.  AbdiU  supra^  the  court  held,  that  had 
the  record  not  contained  the  summons,  nor  professed  to  set 
out  the  return  thereto,  but  had  simply  contained  the  state- 
ment that  it  appeared  to  the  satisfaction  of  the  court  that 
process  had  been  duly  served,  etc.,  it  might  perhaps  have 
been  conclusive. 

In  the  case  of  Cole  v,  Alleiiy  supra^  the  record  did  not 
show  that  any  process  had  been  served,  and  there  was  no 
process  appearing  in  the  record ;  for  which  error  the  cause 
was  reversed.  The  court  held  in  this  case,  and  others,  that,, 
when  the  judgment  is  by  default,  the  record  must  contain 
the  process,  with  the  return  of  the  sheriff  of  service  en- 
dorsed thereon,  to  show  that  the  court  had  jurisdiction  of  the 
defendants,  or,  upon  an  appeal,  the  judgment  will  be  reversed* 
The  New  Albany,  etc.,  R.  JR.  Co.  v.  Welsh,  9  Ind.  479; 
Cochnower  v.  Cochnower,  27  Ind.  253  ;  Miles  v.  Buchanan^, 
36  Ind.  490. 

This  is  where  the  judgment  is  brought  in  review  by  ap- 
peal. But,  where  the  judgment  is  collaterally  attacked,  & 
different  rule  obtains.  In  that  case,  if  the  record  states  that 
process  has  been  duly  served,  that  is  sufficient ;  or,  if  the  rec- 
ord says  nothing  about  the  process,  the  circuit  court  being 
a  court  of  general  jurisdiction,  it  will  be  presumed  that  pro- 
cess had  been  duly  served,  and  that  the  court  had  properly 
acquired  jurisdiction  over  the  persons  of  the  defendants.. 
Cox  V.  Matthews,  17  Ind.  367  ;  Horner  v.  Doe,  1  Ind.  130  ; 
Babbitt  V.  Doe,  4  Ind.  355  ;  1  Smith's  Lead.  Cas.,  2d  part^ 
pp.  841,  842  and  843,  and  the  cases  therein  cited ;  lies  v. 
Watson,  76  Ind.  359. 

We  think  there  was  no  error  in  admitting  in  evidence  the 
record  of  the  partition  proceedings. 

The  remaining  question  to  be  decided  is.  Was  the  title  to 
the  land  in  controversy  in  issue  in  the  partition  proceedings, 
so  as  to  be  res  adjudicata  upon  that  question  ?  In  all  cases 
of  partition,  the  rights  and  titles  of  the  parties  are  required 
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to  be  set  forth  in  the  petition.  2  B.  S.  1876,  p.  344,  sec.  2. 
This  technically  pats  in  issue  the  title  to  the  land  asked  to 
be  divided,  and,  by  an  answer  in  denial  or  otherwise,  the 
title  may  be  put  in  issue,  and  be  adjudicated ;  and  it  is  a 
general  principle  of  the  law,  that  whatever  was  or  might 
have  been  adjudicated,  under  the  pleadings  in  a  case,  shall 
be  deemed  to  have  been  adjudicated,  and  the  doctrine  of 
res  adjudicata  puts  a  finality  to  the  question.  The  decree 
in  a  partition  suit,  however  erroneous,  if  the  court  had  juris- 
diction, can  not  be  attacked  collaterally  in  a  suit  in  ejects 
ment.     Murphy  v.  WiUiainson^  5  Cent.  L.  J.  116. 

This  decree  not  only  settles  and  designates  the  shares  of 
the  owners  of  the  land,  but  equally  settles  and  fixes  their 
then  title  to  the  same.  Collateral  questions  may  arise  that 
may  render  it  necessary  to  go  back  and  inquire  into  how 
they  had  derived  their  titles ;  but  the  decree  fixes  the 
then  status  of  the  titles,  as  well  as  the  shares,  and  so  long 
as  this  decree  is  permitted  to  stand  undisturbed  by  some  di- 
rect proceeding  to  have  it  set  aside,  the  rights  of  the  parties 
in  the  land  must  be  regarded  as  settled.  The  case  of  Mat- 
loch  V.  Lee^  9  Ind.  298,  so  far  as  it  comes  in  conflict  with 
this  opinion,  ought  to  be  overruled. 

We  think  the  evidence  supports  the  finding,  and  that  the 
finding  is  not  contrary  to  law.  The  court,  therefore,  com- 
mitted no  error  in  overruling  the  motion  for  a  new  trial. 
The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is  here- 
by, in  all  things  affirmed,  at  appellants'  costs. 
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No.  8317. 
BODENWALD  V.  EdWABDS  £T  AL. 

Bill  of  Exceptions.— 7Ym«.—j9upr«ii€  Court.— Where  thirty  days  were 
allowed  on  the  19th  day  of  December,  iu  which  to  file  a  bill  of  excep- 
tions, the  filing  of  such  bill  on  the  19th  day  of  January  following  is  not 
within  the  time  allowed,  and  it  will  not  be  considered  by  the  Supreme 
Court 

From  the  Marion  Superior  Coart. 
R,  D.  LogaUy  for  appellant. 

Woods,  J. — Appeal  from  the  judgment  of  the  general 
term  affirming  the  judgment  of  the  special  term. 

There  is  no  brief  for  the  appellee.  The  points  made  in 
behalf  of  the  appellant  depend  upon  a  bill  of  exceptions, 
which  was  not  filed  within  the  time  allowed,  and,  therefore, 
can  not  be  considered.  Thirty  days  were  allowed  on  the 
19th  of  December,  1877,  and  the  bill  was  filed  January 
19th,  1878. 

The  judgment  is  affirmed,  with  costs. 


-•^ 


No.  7750. 

Lawson  et  al.  t;.  Hilgenbero. 

Practice. — Supreme  Court. — yew  Trial, — Recovery. — No  question  can 
be  presented  in  the  Supreme  Court  as  to  the  amount  of  the  recovery, 
unless  the  proper  reason  is  stated  in  the  motion  for  a  new  trial. 

Sake.— General  and  Special  Findings. — ^The  statement  of  facts  in  a  gen- 
eral finding  does  not  transform  it  into  a  special  finding. 

Same. — Inxfalid  Tax  Deed. — Lien. — In  an  action  founded  on  a  tax  deed 
which  proved  invalid,  the  record  not  showing  the  contrary,  the  Su- 
preme Court  will  presume  that  the  court  below  did  what  the  statute,  1 
B.  S.  1876,  pp.  121, 129,  sees.  211,  256  and  257,  authorized  it  to  do. 
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Same. — Presumption. — ^All  presumptions  are  in  favor  of  the  legality  and 
regularity  of  tlie  proceedings  of  tlie  trial  court ;  and,  in  the  absence  of  the 
evidence,  the  Supreme  Court  will  presume  that  the  trial  court  decided 
correctly  upon  questions  of  evidence. 

From  the  Marion  Circuit  Court. 

J.  T.  Roberts,  B.  F.  Davis,  J.  S.  Harvey,  O.  W.  Gal- 
mn  and  JS.  A.  Huff,  for  appellants. 
J.  T,  Lecklider,  for  appellee. 

Elliott,  J.^ — This  was  an  action  for  the  recovery  of 
real  estate,  and  was  prosecuted  by  the  appellee,  against 
the  appellants.  The  court  tried  the  cause  and  entered  a 
judgment  in  appellee's  favor  for  several  sums  of  money 
paid  out  for  taxes,  and  declared  a  lien  therefor  upon  the 
real  estate  described  in  the  complaint. 

The  questions  presented  by  this  appeal  arise  upon  the  rul- 
ing refusing  a  new  trial.  It  is  evident,  from  the  judgment, 
that  appellee's  action  was  based  upon  a  tax  deed.  We 
gather  this  from  the  facts  stated  in  the  record,  and  we  must 
presume  in  favor  of  the  rulings  of  the  court  below,  that  this 
was  the  character  of  the  action.  The  evidence  is  not  in  the 
record,  and  the  complaint  does  not  state  the  character  of 
appellee's  title. 

The  motion  for  a  new  trial  does  not  assign,  as  a  cause,  er- 
ror in  the  amount  of  the  recovery.  If  it  did,  a  serious  ques- 
tion  might,  perhaps,  be  presented.  Appellee  has  voluntarily 
entered  a  remittitur,  which  would  probably  have  cured  the 
error,  if  one  had  been  committed  in  fixing  the  amount  of  the 
recovery.  We  need  not,  however,  investigate  this  question, 
for  it  is  firmly  settled  that  no  question  can  be  presented  as 
to  the  amount  of  the  recovery,  unless  the  proper  reason  is 
stated  in  the  motion  for  a  new  trial. 

It  is  said  that  the  finding  of  the  court  is  outside  of  the 
issues,  and  the  finding  is  spoken  of  as  if  it  had  the  same  effect 
as  a  special  finding.  In  treating  the  statement  of  facts  con- 
tained in  the  judgment  as  equivalent  to  a  special  finding,  coun- 
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sel  are  in  error.  The  statement  of  facts  in  a  oreneral  finding: 
does  not  transform  it  into  a  special  finding.  We  know  that 
the  statute  in  force  when  this  cause  was  tried  authorized  the 
court,  in  actions  founded  on  a  tax  deed  which  proved  to  be 
invalid,  to  render  judgment  in  favor  of  the  grantee  for  the 
amount  paid  out  for  taxes  and  improvements,  and  to  make  the 
amount  a  lien  upon  the  real  estate  upon  which  the  taxes  were 
assessed.  Sees.  211,256,257  ;  Wai^dv.  Montgo^nery^bllnd. 
276 ;  Flinn  v.  Parsons^  60  Ind.  573  ;  Duke  v.  Brown^  65  Ind. 
25.  There  is  nothinn^  in  the  record  showing:  that  the  findin«:  and 
judgment  of  the  trial  court  were  not  in  conformity  to  this 
statute  ;  and,  as  all  presumptions  are  in  favor  of  the  legality 
and  regularity  of  that  court,  we  must  presume  that  the  court 
did  what  the  statute  authorized  it  to  do. 

Counsel  assert  that  the  deeds,  upon  which  Hilgenberg's 
claim  was  founded,  were  for  city  taxes,  and  that  the  sections 
of  the  generitl  tax  law  referred  to  do  not  apply.  We  can 
not  consider  this  point,  for  the  reason  that  the  evidence  is 
not  in  the  record.  In  the  absence  of  the  evidence,  we  must 
presume  that  the  court  did  right,  and  that  the  deeds  were 
such  as  came  within  the  statutory  provisions  governing  the 
subject-matter  of  the  action. 

Judgment  affirmed,  with  costs. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  November  term,  1881. 


♦•♦ 


No.  8431. 

Shotts  et  ux.  v.  Boyd  et  al. 

FBOMissoBr  Note. — Maker* a  Incompetency  to  Execute, — Subsequent  Ac- 
knovoledgment  and  Promise,— A  person  who  is  incompetent,  by  reason  of 
a  want  of  understanding,  to  execute  a  note,  is  equally  incompetent  to 
authorize  another  to  execute  It  for  him,  and  his  subsequent  aclcnowl- 
edgment  of  the  note  and  promise  to  pay  it  are  alike  of  no  effect. 
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Sams. — Mortgage, ^Foreclosure. — Complaint,  — Prayer. — Practice.'-la  a 
complaint  on  a  note  and  to  foreclose  a  mortga^^,  a  prayer  for  judg- 
ment on  the  note,  for  the  foreclosure  of  the  mortgage  and  for  all  oAer 
proper  relief,  is  sufficient  to  authorize  any  relief  to  which  the  facte 
pleaded  entitle  the  plaintiff. 

Same. — Decree. — DivUibUUy  of  Mortgaged  Premises. — In  rendering  a  de- 
cree of  foreclosure,  the  court  has  nothing  to  do  with  the  question  of  the 
divisibility  of  the  mortgaged  premises,  except  where  there  are  several 
notes  secured  by  the  mortgage  and  some  of  them  are  not  due. 

Same.— Costo.— ^tMJ^rmen^  Less  than  Fifty  Z>o22ars.— Section  633,  2  B.  S. 
1876^  p.  261,  and  not  sec.  397,  p.  194,  must  control  the  question  of  costs 
in  judgments  for  the  foreclosure  of  mortgages,  and  the  plaintiff  is  enti- 
tled to  costs,  although  the  recovery  is  for  less  than  fifty  dollars. 

Fbactice. — Voluntary  Appearajice.— Married  Woman. — ^A  married  woman 
may  appear  voluntarily  and  defend  an  action  against  her. 

From  the  Boone  Circuit  Court. 

I^.  M.  Charlton^  for  appellants. 

J.  A.  Abbott  and  8.  W.  Fergusson^  for  appellees. 

Newcomb,  C. — The  appellees,  Robert  M.  and  Joseph  A. 
Boyd,  sued  to  recover  the  balance  due  upon  a  promissory 
note  executed  to  them  by  Israel  Shotts  and  Malinda,  his 
wife,  and  to  foreclose  a  mortgage  given  by  them  to  secure 
said  note.  Judgment  against  Israel  for  the  amount  dae 
upon  the  note,  and  against  both  defendants  for  a  foreclo- 
sure of  the  mortgage. 

The  errors  assigned  are : 

1.  That  the  court  below  erred  in  sustaining  appellees'  de- 
murrer to  Israel  Shotts'  amended  separate  paragraph  of 
answer. 

2.  The  court  erred  in  sustaining  appellees'  demurrer  to 
Israel  Shotts'  additional  paragraph  of  answer  and  cross 
complaint. 

3.  The  court  erred  in  overruling  the  motion  of  appellants 
for  a  new  trial. 

4.  The  court  erred  in  overruling  the  motion  of  appellants 
in  arrest  of  judgment. 

5.  The  court  erred  in  overruling  the  motion  of  appellants 
to  tax  costs. 
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The  separate  amended  answer  of  Israel  Shotts  attempted 
to  set  off  a  note  executed  by  Robert  M.  Boyd  to  one  Ben- 
nmgton,  and  assigned  by  the  latter  to  said  defendant.  To 
obviate  the  want  of  mutoality  between  the  debt  sued  on  and 
the  one  pleaded  as  a  set-off,  the  answer  alleged  that  the  note 
of  Boyd  was  given  in  settleilent  of  an  account  owing  to  Ben- 
nington by  both  the  plaintiffs ,  and  that  both  said  plaintiffs 
agreed  and  promised  to  pay  the  same ;  that  the  sole  reasons 
why  said  Joseph  A.  Boyd  did  not  sign  said  note  were^  that 
he  could  not  write  his  name,  and  his  want  of  understanding 
and  ability  to  comprehend  and  transact  his  own  business  af- 
fairs ;  that  said  Robert  M.»  at  the  time  of  the  execution  of 
said  note  and  for  a  long  time  prior  thereto,  was  doing  and 
transacting  his  said  brother  Joseph  A.  Boyd's  business, 
and  through  inadvertence  neglected  to  sign  said  Joseph's 
name  to  said  note,  when  in  fact  it  was  as  much  the  note  of 
Joseph  as  it  was  of  Robert  M, ,  and  was  so  recognized  and 
acknowledged  by  both  of  said  plaintiffs. 

If  Joseph  A.  Boyd  was  incompetent,  by  reason  of  a  want 
of  understanding,  to  execute  a  note,  he  was  equally  incom- 
petent to  authorize  another  to  execute  it  for  him ;  and,  for 
the  same  reason,  his  acknowledgment  of  the  note,  and  his 
promise  to  pay  it,  were  of  no  effect.  The  court  did  not  err 
in  sustaining  the  demurrer  to  this  paragraph. 

There  was  no  demurrer  to  the  additional  answer  and 
counter-claim.  It  was  stricken  out  on  the  motion  of  the 
plaintiffs,  and  was  not  afterwards  made  a  part  of  the  record 
by  a  bill  of  exceptions.  There  is,  therefore,  nothing  in  the 
second  assignment  of  error. 

There  is  no  bill  of  exceptions  in  the  record ;  consequently 
no  question  is  presented  by  the  third  assignment  of  error. 

The  point  made  in  support  of  the   motion  in  arrest  of 

judgment  is,  that  the  prayer  of  the  complaint  is  not  specific 

enough,  in  that  it  does  not  ask  for  a  sale  of  the  mortgaged 

premises,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
Vol.  77.— 15 
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the  debt ;  nor  does  the  complaint  show  whether  or  not  the 
land  is  susceptible  of  division ;  also  that  there  was  no  ser- 
vice of  process  in  the  case,  and  that  the  feme  covert  defend- 
ant could  not  give  the  court  jurisdiction  of  her  person  by  a 
voluntary  appearance  to  the  action. 

The  prayer  of  the  complaint  was  for  judgment  on  the  note, 
for  the  foreclosure  of  said  mortgage,  and  for  all  other  proper 
relief.  This  was  a  sufficient  prayer  to  authorize  any  relief 
to  which  the  facts  pleaded  entitled  the  plaintiffs. 

The  court  has  nothing  to  do  with  the  question  of  the  di- 
visibility of  mortgaged  premises,  except  where  there  are  sev- 
eral notes  secured  by  the  mortgage  and  some  of  them  are  not 
due.  2  R.  S.  1876,  p.  264,  sec.  638  ;  Piel  v.  Brayer,  30  Ind. 
332 ;  Benton  v.  Wood,  17  Ind.  260 ;  Smith  v.  Pierce,  15 
Ind.  210 ;  OHffin  v.  i2ew,  68  Ind.  9. 

The  defendant  Malinda  Shotts  appeared  to  the  action,  and 
filed  a  joint  answer  with  her  husband,  and  also  her  separate 
answer.  This  was  equivalent  to  service  of  process.  2  B. 
S.  1876,  p.  48,  sec.  35.  A  married  woman  has  the  right  ander 
our  statute  to  prosecute  and  defend  actions.  2  R.  S.  1876, 
pp.  36,  37,  sees.  8,9.  And  there  is  no  reason  why  she  may 
not  as  well  appear  voluntarily,  as  in  response  to  a  summons. 

The  judgment  on  the  note  in  suit  was  for  less  than  fifty 
dollars,  and  the  appellants  claim  that  by  virtue  of  sec.  397 
of  the  code  of  practice,  judgment  for  costs  should  have  been 
rendered  against  the  plaintiffs.  That  section  applies  to  ac- 
tions for  money  demands  on  contract  only,  and  has  no  ref- 
erence to  the  enforcement  of  mortgage  liens,  of  which  jus- 
tices' courts  have  no  jurisdiction. 

In  section  70  of  the  code,  which  prescribes  what  actions 
may  be  joined,  money  demands  on  contract,  and  claims  to 
foreclose  mortgages  to  enforce  or  discharge  specific  liens, 
etc.,  are  recognized  as  belonging  to  different  classes. 
Furthermore,  section  633  of  the  code  provides,  that,  *'In 
Tendering  judgment  of  foreclosure,  the  court  shall  order  the 
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mortgaged  premises,  or  so  much  thereof  as  may  be  neces- 
ssijj  to  be  sold  to  satisfy  the  mortgage  and  costs  of  the  ac- 
tion." This,  and  not  section  397,  must  control  the  qaes- 
tion  of  costs  in  judgments  for  the  foreclosure  of  mortgages. 
There  was  no  error  in  the  proceedings  of  the  circuit  court, 
sad  its  judgment  ought  to  be  affirmed. 

Per  Cubiam. — ^It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  hereby 
.affirmed,  at  the  costs  of  the  appellant  Israel  Shotts. 


<•» 


KO.  9832. 

Sanders  v.  The  State. 

Okexoxajl  JjAW. —AcU  of  1881.— The  acts  of  1881  took  effect  Septem- 
ber 19th,  1881. 

£|AME. — Criminal  Code  and  Public  Offences.  —  Statutes  Construed. —The 
criminal  code  and  the  act  defining  public  offences,  though  approved  on 
different  days,  took  effect  simultaneously  and  are  to  be  construed  as  in 
pari  materia;  and,  so  construed,  they  save  the  right  to  prosecute  for  past 
offences,  though  the  prosecution  had  not  been  commenced  before  Sep- 
tember 19th,  1881. 

From  the  Hamilton  Circuit  Court. 

JF.  M,  Trismly  D.  Moss,  R.  R.  Stephenson  and  W.  8. 
Christian,  for  appellant. 

D.  P.  Baldwin,  Attorney  General,  W.  A.  Kittinger,  Pros- 
ecuting Attorney,  and  W.  W.  Thornton,  for  the  State. 

Woods,  J. — ^On  the  22d  day  of  September,  1881,  an  in- 
dictment was  returned  into  court  against  the  appellant, 
charging  him  with  having  sold,  on  the  15th  day  of  August, 
1881,  intoxicating  liquor,  in  a  quantity  less  than  a  quart, 
without  being  licensed  to  make  such  sale.  Having  saved  an 
exception  to  the  overruling  of  his  motion  to  quash  the  in- 
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dictment,  the  appellant  entered  a  plea  of  guilty,  and  was. 
adjudged  to  pay  a  fine  of  twenty  dollars. 

It  is  not  claimed  that  the  indictment  was  defective  iik 
form  or  in  substance,  but  it  is  insisted,  1st.  That  the  law 
under  which  it  was  found  had  been  repealed  before  the  in- 
stitution of  the  prosecution ;  and,  2d.  If  the  law  had  not. 
been  repealed,  there  was  no  law  in  force  giving  the  court 
jurisdiction.     Counsel  say :    *'The  facts  charged  would  con- 
stitute an  offence  under  section  12  of  the  act  of  1875  (Spec.. 
Sess.  1875,  p.  55)  regulating  the  license  and  sale  of  intox- 
icating  liquors.    The  act  of  April  14th,  1881,  p.  174,  Acts 
1881, 'Concerning  public  offences  and  their  punishment,'  pre- 
scribes what  sales  of  intoxicating  liquor  shall  be  unlawful,, 
etc.     Under  the  title,  *  Intoxicating  liquors,'  follow  sections 
184  to  192,  inclusive,  devoted  to  that  subject.     Section  300 
of  the  same  act  reads  as  follows :    'All  laws  in  conflict  with 
this  act  are  hereby  repealed ;  but  this  repeal  shall  not  affect 
any  prosecutions  pending  or  offences  heretofore  committed 
under  existing  laws,  and  such  prosecutions  and  offences  shall 
be  continued  and  prosecuted  to  a  final  determination,  as  if 
this  act  had,not  passed.'     If  the  act  of  1875  only  provided 
for  the  granting  of  license  to  sell  intoxicating  liquors,  there 
would  probably  be  nothing  in  the  act  of  1881  that  would 
conflict  with  its  provisions ;  but  the  act  of  1875,  by  its  12th 
section,  defines  an  offence,  and  prescribes  a  penalty  for  mak- 
ing sales  without  a  license.   Unquestionably,  sections  9,  10,, 
11, 13, 14, 15, 16  and  17  of  the  act  of  1875  are  repealed  by^ 
the  act  of  1881.     Can  it  be  said  that  section  12  alone  re- 
mains in  force?  Our  position  is,  that,  as  the  entire  subject-^ 
matter  of  the  sale  of  intoxicating  liquors,  under  a  title  ex- 
pressly devoted  to  that  subject,  has  been  legislated  upon^ 
it  can  not  be  said  that  an  isolated  section  of  the  old  law 
upon  the  same  subject  shall  remain  in  force ;   and  that  *a. 
statute  is  impliedly  repealed  by  a  subsequent  one  revising 


NOVEMBER  TERM,  1881.  229 

Sanders  v.  The  State. 

the  whole  sabject-matter  of  the  first.'  Bartlett  v.  King^  12 
Mass.  537 ;  Nichols  v.  Squire,  5  Pick.  168.'' 

We  do  not  perceive  any  inconsistency  between  section  12 
of  the  act  of  1875  and  the  provisions  of  the  act  concerning 
pablic  offences,  found  under  the  head  <' Intoxicating  Liq- 
uors," and  if  there  was  no  other  provision  in  that  act  in  re- 
lation to  the  subject,  section  12  would  clearly  be  still  in 
force.  It  would  stand  as  the  only  sanction  by  which  the  un- 
repealed parts  of  the  act  in  which  it  is  found  could  be  en- 
forced. It  would  be  useless  to  require  the  vender  of  liquors 
to  obtain  a  license,  without  affixing  a  penalty  for  sales  with- 
out license. 

It  might,  perhaps,  be  claimed  with  some  plausibility,  that 
section  249  of  the  act  concerning  public  offences,  B.  S. 
1881,  p.  393«  sec.  2090,  supplies  the  place  of  section  12,  and 
should  be  deemed  to  repeal  it  by  implication.  It  reads  as 
follows : 

"Whoever,  by  himself  or  agent,  transacts  any  business 
or  does  any  act  without  a  license  therefor,  when  such  license 
is  required  by  any  law  of  this  State,  shall  be  fined  not  more 
thflCn  two  hundred  dollars  nor  less  than  five  dollars." 

But  if  this  section  superseded  section  12,  supra,  a  point 
on  which  we  do  not  decide,  still  the  repeal  did  not  take  effect 
until  September  19th,  1881,  when  the  laws  of  1881  were 
proclaimed  to  be  in  force.  The  provisions  of  the  act  of 
1875  were,  therefore,  all  in  force  on  the  15th  day  of  August, 
1881,  when  the  offence  of  the  appellant  is  charged  to  have 
been  committed,  and  by  virtue  of  section  300,  supra,  of  the 
law  of  1881,  pending  prosecutions  and  offences  theretofore 
•committed  were  saved  and  continued,  and  authorized  to  be 
prosecuted  to  a  final  determination,  as  if  the  repealing  act 
had  not  been  passed.  More  comprehensive  language  than 
was  used  it  would  have  been  difficult  to  devise.  But  it  is 
said  that  the  court  had  no  jurisdiction  to  try  the  cause,  by 


280  SUPREME  COURT  OF  INDIANA, 

Sanders  v.  The  State. 

reason  of  section  323  of  the  new  criminal  code,  B.  S.  1881» 
p.  353y  sec.  I9OI9  which  reads  as  follows: 

^*An  Act  entitled  'An  Act  to  revise,  simplify,  and  abridge 
the  rules,  practice,  pleadings  and  forms  in  criminal  actions 
in  the  courts  of  this  State,'  approved  June  17,  1852,  and 
all  other  laws  within  the  purview  of  this  Act,  and  incon- 
sistent  with  the  provisions  thereof,  are  hereby  repealed ;  but 
this  repeal  shall  not  affect  any  prosecutions  pending  under 
existing  laws ;  and  such  prosecutions  shall  be  continued  to  a 
final  determination  under  the  provisions  of  this  act.'' 

The  criminal  code  was  approved  April  19th,  1881,  and 
the  act  defining  public  offences  on  April  14th,  1881,  but 
they  took  effect  simultaneously  on  September  19th,  1881. 
They  may  well  be  construed  as  being  in  pari  materia  j  and 
equal  force  given  to  their  provisions  unless  irreconcilable. 
Counsel  for  the  appellant  on  this  point  say :  < 'There  was  no 
prosecution  pending  for  this  offence  until  the  filing  of  the 
indictment  on  the  22d  day  of  September,  1881,  and,  when  it 
was  filed,  the  new  law  was  in  force.  In  other  words,  our 
position  is:  Unless  a  prosecution  had  been  commenced 
during  the  existence  of  the  old  law,  there  is  no  authority  in 
the  new  act  to  prosecute  for  a  past  offence." 

If  the  decision  depended  on  section  323  alone,  counsel 
would  perhaps  be  right,  but  section  300  of  the  act  defining 
offences  was  designed  to  save  not  only  pending  prosecu- 
tions, but  also  offences  theretofore  committed,  though  no 
prosecution  had  been  commenced.  The  two  provisions  are 
not  inconsistent,  and  the  evident  legislative  design  can  not 
be  thwarted  in  the  manner  proposed. 

The  judgment  is  affirnied,  with  costs. 
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FRkCTidR.— Pleading. — Complaint, — Verdict.^ Heirs.— An  omission  hy 
heirs,  suing  on  an  administrator's  bond,  to  allege  in  their  complaint 
that  they  are  heirs  of  the  intestate,  is  cured  by  a  verdict  in  their  fayor» 
when  the  answer  and  the  evidence  fully  show  the  fact. 

Sake. — Venire  de  Novo. — ^Needless  particularity  in  a  general  verdict  in 
showing  the  items  of  principal,  interest  and  exemplary  damages,  which 
make  up  the  gross  amount  found  for  the  plaintiffs,  is  not  sufficient 
ground  lor  a  venire  de  novo. 

Saxe.— Evidence.— Decedents^  Estates.— Final  Beport.-Heirship.— On  trial 
of  such  action,  the  administrator's  final  report,  showing  plaintiffs'  names 
among  those  of  the  heirs  entitled  to  the  balance  for  distribution,  with 
his  answer  of  payment,  sufficiently  proved  their  heirship. 

Sahe. — Admissions. — In  such  case,  reports  of  the  administrator,  filed  but 
not  acted  upon,  are  competent  evidence  against  him  as  admissions. 

Sams. — In  such  case,  testimony  tending  to  prove  the  amount  and  kinds 
of  property  owned  by  the  deceased  immediately  before  his  death,  which 
went  into  the  hands  of  his  son,  who  had  lived  with  him  and  was  his 
administrator,  was  competent  to  go  to  the  jury. 

Same. — ^In  such  case,  testimony  of  one  to  whom  the  deceased  had  sold 
land,  tending  to  prove  that  he  had  paid  the  consideration,  and  that  the 
deed  had  not  been  recorded,  but  had  been  secreted  by  the  administra- 
tor to  enable  him  the  better  to  claim  title  in  himself,  and  that  the  con- 
sideration had  been  repaid  to  him  out  of  the  assets  of  the  estate,  was 
competent,  and  properly  admitted. 

From  the  Madison  Circuit  Court. 

C.  D.   Thompson^  J.  W.  Sansbem/^  M.  8.  Rchinson 
xand  J.  W.  Lovetty  for  appellants. 

H.  D.  Thompson  and  C.  L.  Henry ^  for  appellees. 

Franklin,  C. — ^This  was  an  action  brought  by  appellees, 
as  heirs  of  John  Beal,  against  appellants,  on  the  adminis- 
trator's bond  of  Emsley  J.  Beal  as  principal,  and  his  co- 
appellants  as  sureties  ;  answer  and  reply  filed,  without  any 
demurrers ;  trial  by  jury,  verdict  and  judgment  for  appellees* 
Appellants  have  assigned  the  following  errors : 
1st.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitnte  a  cause  of  action. 
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2d.  The  court  erred  in  overruling  appellants'  motion  for 
a  venire  de  novo. 

3d.  The  court  erred  in  overruling  appellants'  motion  for 
a  new  trial. 

The  only  objection  made  to  the  complaint  is,  that  it  does 
not  aver  that  appellees  are  the  heirs  of  John  Beal,  deceased. 
There  are  many  objections  which  might  be  made  available 
in  the  court  below  by  demurrer  or  motion,  which,  when 
omitted  to  be  done,  the  remedy  is  lost.  The  Indianapolu, 
etc.  J  B.  R.  Co.  V.  Petty,  30  Ind.  261 ;  Gander  v.  The  State, 
50  Ind.  539  ;  Alford  v.  Baker,  53  Ind.  279  ;  Eigenmann  t. 
Bachof,  56  Ind.  594 ;  Donellc^n  v.  Hardy,  57  Ind.  393. 

In  the  case  first  above  cited.  Judge  Frazeb,  in  delivering 
the  opinion  of  the  courts  says :  ^<The  code  has  little  toler- 
ation for  the  practice  of  concealing  questions  from  the  lower 
courts  with  a  view  to  make  them  available  upon  vexatious 
appeals ;  and  it  is  therefore  necessary  to  the  harmony  of 
our  practice,  as  a  whole,  as  well  as  to  the  fair  administration 
of  justice,  that  the  most  liberal  form  of  the  common  law  doc- 
trine of  intendment  after  verdict  shall  be  fully  maintained." 

And  Judge  Howk,  in  delivering  the  opinion  of  the  court 
in  the  last  case  cited,  says :  *^If  we  should  find  that  the  ver- 
dict of  the  jury  was  sustained  by  sufficient  evidence,  and 
that  there  were  no  errors  of  law  occuning  at  the  trial  and 
excepted  to,  we  would  be  bound  to  hold  that  such  verdict 
cured  all  the  alleged  defects  in  the  complaint,  for  the  rea- 
son that  sufficient  facts  were  stated  in  the  complaint  to  ren- 
der the  judgment  thereon  a  complete  bar  to  any  other  suit 
for  the  same  cause  of  action."  Field  y.  Burton,  71  Ind.  380. 

The  principle  contained  in  said  first  case  cited  was  ap- 
provingly quoted  in  the  case  of  Oander  v.  ITie  State,  50 
Ind.  539,  and  it  can  not  be  too  often  repeated.  Under 
the  operation  of  sec.  101,  2  R.  S.  1876,  p.  83,  and  the 
decisions  of  this  court  in  pursuance  thereof,  this  objec- 
tion, first  raised  in  this  court,  comes  too  late.     It  has  been 
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waived  by  not  having  made  it  prior  to  the  verdict.  The 
answer  of  appellants,  and  the  evidence  npon  the  trial,  fully 
fihow  that  appellees  were  the  heirs  of  John  Beal,  deceased, 
and  this  adjudication  would  certainly  bar  appellees  from 
bringing  another  suit  upon  the  same  cause  of  action. 

The  second  error  assigned  is  the  overruling  of  the  motion 
for  a  venire  de  novo.  This  is  based  upon  a  supposed  defect 
in  the  verdict,  which  reads  as  follows :  **We,  the  jury,  find 
for  the  plaintiffs,  and  assess  their  damages  at  one  thousand 
five  hundred  and  twenty-eight  dollars,  and  interest  thereon 
in  the  sum  of  one  hundred  and  eighty-nine  dollars  and  forty- 
eight  cents,  and  we  assess  exemplary  damages  in  the  sum  of 
five  dollars,  and  ten  per  cent,  on  said  sum,  making  a  sum 
toti^  of  two  thousand  one  hundred  and  twenty-nine  dollars 
and  twenty  cents  ($2,129.20),  for  which  amount  we  find 
for  the  plaintiffs."  Plaintiffs  remitted  $234.48  of  the  ver- 
dict, and  judgment  was  rendered  for  the  residue.  We  see 
no  difficulty  in  giving  a  proper  judgment  upon  this  verdict. 
The  jury  were  only  a  little  more  particular  than  they  need 
have  been  in  informing  the  court  as  to  what  the  gross  amount 
found  by  them  was  based  upon.  There  is  no  uncertainty, 
ambiguity  or  inconsistency  in  what  they  found  upon,  or  as 
to  the  amount,  and  their  particularity  does  not  render  bad 
the  general  finding.  Brickley  v.  Weghom^  71  Ind.  497 ;  i>e- 
hcrity  V.  Nels&n^  56  Ind.  414 ;  Whitworth  v.  BaUard^  66 
Ind.  278 ;  Bosseker  v.  Cramer^  18  Ind.  44.  We  see  no  er- 
ror in  overruling  the  motion  for  a  venire  de  novo. 

The  third  and  last  error  complained  of  is  the  overruling 
of  the  motion  for  a  new  trial.  The  first  reason  for  a  new 
trial  was,  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. The  only  point  made  by  counsel  for  appellants,  un- 
der this  reason,  is,  that  the  evidence  does  not  sufficiently 
'prove  that  the  relators  were  heirs  of  the  deceased.  The 
final  settlement  report  of  the  administrator,  which  was  filed 
in  court  and  given  in  evidence  on  the  trial  of  this  cause. 
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states  the  balance  for  distribution  among  the  heirs,  gives  the 
name  of  each  one  of  the  heirs,  and  the  distributive  share  to 
each,  among  which  the  relators  are  named.  The  answer  of 
payment,  and  the  evidence  in  support  thereof,  together  with 
the  admissions  and  declarations  in  the  final  settlement  report 
filed  by  the  administrator,  sufficiently  proved  the  heirship 
of  the  relators. 

The  next  reason  for  a  new  trial  insisted  upon  by  appel- 
lants is,  that  the  court  erred  in  admitting  incompetent  and 
irrelevant  testimony.  They  objected  and  excepted  to  the 
reading  of  the  deposition  of  William  A.  Thompson.  The 
proof  shows  that,  sometime  before  the  death  of  the  ances- 
tor of  relators,  he  had  sold  a  small  fraction  out  of  a  tract  of 
land  to  said  Thompson ;  that  Thompson  had  paid  him  for 
it,  and  he  had  made  Thompson  a  deed  for  it ;  that,  after  the 
deed  was  delivered  to  Thompson,  without  its  being  recorded, 
the  ancestor  or  administrator  again  got  possession  of  it,  and 
the  administrator  claimed  to  have  found  the  deed  among  de- 
ceased's papers,  but  secreted  the  same ;  that  the  adminis- 
trator (being  a  son  of  deceased)  had  afterward  claimed  to 
have  bought,  in  the  lifetime  of  deceased,  the  tract  of  land, 
without  any  reservation  of  the  fraction  sold  to  Thompson ; 
that  Thompson  sold  and  deeded  the  fraction  to  a  third  party, 
and  he  to  a  fourth.  The  fourth  party  discovered  the  defect 
in  the  record  title,  and,  upon  the  breach  of  Thompson's 
warranty  deed,  collected  the  consideration  money,  with  in- 
terest. Thompson  then  filed  a  claim  against  deceased's  es- 
tate for  indemnity,  and  the  administrator,  instead  of  defend- 
ing the  claim,  in  order  to  hold  the  title  to  the  land  in  him- 
self, suppressed  the  deed  to  Thompson,  and  permitted  the 
claim,  in  the  sum  of  $400,  to  be  allowed  against  the  estate, 
and  he  paid  the  same  out  of  the  assets  of  the  estate.  Thomp- 
son's deposition  was  upon  the  subject  that  he  had  purchased 
the  fraction,  paid  the  money,  and  had  received  a  deed  for  it» 
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but  had  never  had  it  recorded.  We  think  this  was  compe* 
tent  testimony  and  properly  admitted. 

Appellants'  next  objection  to  the  admission  of  testimony 
was  as  to  the  admission  in  evidence  of  the  reports  of  the  ad- 
ministrator, which,  as  such,  he  had  filed  in  C6«irt.  Although 
these  reports  had  never  been  acted  upon  by  the  ccmit,  ex- 
cept the  final  settlement,  yet  they  were  competent  as  admis- 
sions of  the  administrator  in  relation  to  the  disposition  and 
management  of  the  assets  of  the  estate.  There  was  no  er- 
ror in  admitting  them  as  evidence  for  the  plaintiffs. 

The  testimony  of  John  W.  Wilson  is  also  objected  to» 
This  testimony  was  upon  the  subject  of  the  amount  and 
kinds  of  property  the  deceased  owned  immediately  before  his 
death,  and  at  the  time  the  administrator  moved  to  the  farm 
where  the  old  man  lived,  and  took  possession,  control  and 
management  of  the  property  of  his  father.  The  proof  shows 
that  he  moved  there  some  three  or  four  months  before  the 
old  gentleman's  death,  and  from  that  time  took  the  manage- 
ment of  his  affairs,  and  renewed  some  of  his  father's  notes 
in  his  own  name.  We  think  this  testimony  tended  to  show 
what  property  went  into  the  hands  of  the  administrator,  and 
was  competent  to  go  to  the  jury,  leaving  them  to  determine 
how  much  weight  should  be  given  to  it. 

No  point  or  argument  has  been  made  by  appellants  upon 
the  instructions  of  the  court  to  the  jury,  or  any  of  the  other 
reasons  for  a  new  trial.  They  will  therefore  be  considered 
as  waived.  We  see  no  available  error  in  this  record.  The 
judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing^ 

opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 

things  affirmed,  with  costs. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  November  term,  1881  • 
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Supreme  Court. — Voluntary  Appearance.  —  Submission.  —  Dismisitd,^ 
Waiver,— Practice, — After  defendants  have  declined  to  join  in  an  ap- 
peal, and  have  been  made  appellees,  and  have  by  counsel  appeared  in 
the  Supreme  Court  and  confessed  error,  and  the  cause  has  been  sub- 
mitted by  agreement,  it  is  too  late  for  a  co-appellee  to  move  to  di^ 
miss  the  appeal  for  want  of  notice  by  appellants  to  their  co-defendants. 

XviDENCE. — Hearsay , — Pedigree, — Declarations  of  Ancestor. — Cross-Exam- 
ination,—Declax&tions  concerning  pedigree  constitute  a  marked  excep- 
tion to  the  rule  excluding  hearsay  eyidence.  The  acts  and  declarations 
of  an  ancestor,  as  to  his  treatment  of  the  person  whose  pedigree  is  in  dis- 
pute, are  an  entirety,  and,  when  particular  instances  are  called  forth 
upon  direct  examination,  the  general  conduct  of  such  ancestor  maybe 
proved  on  cross-examination. 

Same. — On  such  cross-examination,  it  is  not  error  to  refuse  to  permit  a 
witness  to  answer  a  question  which  calls  for  a  statement  made  by  the 
ancestor  while  testifying  as  a  witness  in  an  action  affecting  his  personal 
interests,  and  concerning  the  pedigree  of  a  person  who  had  been  many 
years  dead. 

Same. — Proof  of  pedigree  is  restricted  to  the  declarations  of  deceased 
persons  who  were  related  by  blood  or  marriage  to  the  person  whose 
parentage  is  the  subject  of  investigation. 

Same.— Pedigree  can  not  be  established  by  proving  what  the  neighbon 
thought  or  said  upon  the  subject  of  the  paternity  of  the  person  whose 
pedigree  is  in  dispute. 

Same. — Leading  Question, — Witness, — ^A  question  which  merely  mentions 
the  subject  to  which  the  witness  is  desired  to  direct  his  answer  is  not 
leading.  It  is  impossible  to  examine  a  witness  without  referring  to  or 
suggesting  the  subject  upon  which  he  is  to  answer. 

From  the  Fayette  Circuit  Court. 

B.  F.  Claypool  and  J.  H.  Claypool^  for  appellants. 
W.  Morrow^  N.  Trusler^  JR.  Conner j  W.  G.  F(yrrey  and 
C.  Roehlj  for  appellees. 

Elliott,  C.  J. — ^Nancy  A.  DeHaven  and  Christopher  De- 
Haven,  her  husband,  instituted  this  action  against  the  appel- 
lants, Jacob  DeHaven  and  James  T.  DeHaven ,  and  five  others. 
The  appellants  alone  appeal,    and   have  made   those  who 
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were  their  co-defendants  in  the  court  below,  appellees,  but 
have  served  no  notice  of  the  appeal  upon  them.  The  ap- 
pellees, named  as  defendants  below,  and  who  did  not  join  in 
the  appeal,  here  appear  and  by  counsel  confess  error.  The^ 
appellee  Nancy  A.  DeHaven  has  moved  to  dismiss  the  ap* 
peal  upon  the  ground  that  no  notice  was  given  by  appellants, 
to  those  who  were  their  co-defendants  in  the  trial  court.. 
We  think  the  motion  is  not  well  taken.  The  voluntary  ap- 
pearance of  the  parties  who  were  co-defendants  beloW  haa 
brought  them  into  court  quite  as  effectually  as  a  notice  to 
them  could  have  done.  Of  course  their  confession  of  error 
can  not  prejudice  the  rights  of  the  appellee  Nancy  DeHaven. 
The  parties  affected  by  the  appeal  ai*e  all  in  court  and  their 
rights  can  be  fully  determined.  The  appellee  is  not  injured 
by  the  manner  in  which  her  co-defendants  have  appeared  in 
this  court.  The  manner  of  appearance  and  the  course  hero 
pursued,  whether  commendable  or  censurable,  do  the  ap- 
pellee no  possible  harm. 

The  motion  to  dismiss  comes  too  late.  The  cause  wa» 
submitted  by  agreement  before  the  motion  was  filed,  and 
such  a  submission  is  a  waiver  of  motions  like  that  under 
meution.     Truman  v.  Scottf  72  Ind.  258. 

The  issue  made  by  the  pleadings  in  this  case  was,  whether 
Nancy  DeHaven  was  an  heir  of  Isaac  DeHaven,  deceased,  and 
as  such  entitled  to  a  distributive  portion  of  his  estate. 

The  appellants  ask  a  reversal  upon  the  ground  that  a  new^ 
trial  was  erroneously  denied  them.  The  questions  argued  by 
counsel  all  arise  upon  the  rulings  admitting,  and  excluding 
testimony. 

The  appellants  propounded  to  one  TyneT  upon  cross-ex- 
amination this  question :  ''State  whether  or  not  you  heard 
Isaac  DeHaven  state  under  oath  on  the  trial  of  a  cause  enti- 
tled Nancy  A.  DeHaven  and  others  v.  Jacob  DeHaven  and 
others,  in  the  Fayette  Circuit  Court  iu  1875,  that  Betty  wa& 
not  his  child,  and  that  she  was  born  before  he  and  his  wife 
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were  married."  This  witness  had  testified  upon  his  exami- 
nation in  chief  by  the  appellee  who  had  called  him,  tiiat  he 
had  known  Isaac  DeHaven  in  his  lifetime,  that  he  had  often 
visited  the  family  of  said  Isaac,  that  he  had  heard  the  fam- 
ily call  the  mother  of  appellee  Betsey  DeHaven,  that  said 
Isaac  spoke  of  her  as  my  Betsey  the  same  as  he  spoke  of  his 
other  children,  as  my  William,  etc.  The  statement  called 
for  by  the  appellants'  question  was  made,  if  made  at  all,  long 
after  the  death  of  the  mother  of  the  appellee  and  after  a 
controversy  had  arisen  affecting  the  interests  of  the  ancestor 
Isaac  DeHaven.  We  think  that  there  was  no  error  in  refus- 
ing to  permit  this  question  to  be  answered,  for  the  reason 
that  it  called  for  a  statement  concerning  the  pedigree  of  a 
person  who  had  been  many  years  dead,  and  made  by  one 
testifying  as  a  witness  in  an  action  which  affected  his  per- 
sonal interests. 

The  appellants  upon  cross-examination  asked  the  wit- 
ness, Tyner,  the  following  question  :  *«  State  whether  or  not, 
during  the  earlier  and  later  period  of  his  life,  you  heard 
liim,  Isaac  DeHaven,  make  any  other  statements  or  expres- 
sions in  regard  to  the  parentage  of  Betsy,  other  than  you 
have  given  upon  your  original  examination?"  The  decla- 
rations of  Isaac  DeHaven,  the  ancestor,  were  called  out  upon 
appellee's  direct  examination  for  the  purpose  of  proving  the 
parentage  of  her  mother,  and  were  properly  admitted ;  for 
declarations  concerning  pedigree  constitute  a  marked  and 
important  exception  to  the  rule  excluding  hearsay  evidence. 
The  declarations  are  admitted  upon  the  theory  that  they  tend 
to  show  that  the  person  to  whom  they  refer  was  recognized 
and  treated  as  one  of  a  family.  The  statements  of  an  an- 
cestor or  deceased  kinsman  are  not  to  be  regarded  as  sepa- 
rate and  distinct  conversations,  constituting  in  themselves 
independent  subjects  of  investigation,  but  they  are  to  be 
taken  as  a  connected  and  indivisible  thing  indicating  the 
treatment  of  the  person  whose  pedigree  is  in  dispute.    The 
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acts  and  declarations  of  the  deceased  kinsman  are  an  entire- 
ty, and  the  question  is,  not  simply  what  he  said  or  did  on 
one  day,  or  within  one  week,  but  what  was  his  general  line 
of  conduct.  The  subject-matter,  which  the  appellee  by  her 
direct  examination  laid  open  for  investigation,  was  the  man- 
ner of  the  deceased  kinsman's  treatment  of  her  mother,  and 
not  simply  what  such  kinsman  said  or  did  on  this  or  that  par- 
ticular day.  In  entering  upon  this  general  subject,  the  ap- 
pellee opened  for  examination  a  wide  field,  that  of  the  gen- 
eral conduct  of  such  deceased  ancestor,  and  did  not  merely 
expose  a  spot  here  and  there  as  particular  days  or  instances 
were  selected  by  her  counsel.  The  question  was  proper,  and 
the  court  erred  in  refusing  to  permit  it  to  be  answered. 

It  is  true,  as  appellee's  counsel  assert,  that  the  English 
rule  respecting  cross-examinations  has  been  modified  by  the 
courts  of  this  country,  and  that  a  cross-examination  must, 
under  the  American  rule,  be  confined  to  the  subject-matter 
of  the  examination  in  chief.  Subject-matter  is  not,  however, 
to  be  given  such  a  narrow  and  restricted  meaning  as  that  as- 
cribed* to  it  by  counsel.  Facts  and  circumstances  connected 
with  the  subject  may  be  asked  for  and  called  out  upon  cross- 
examination,  and  the  cross-examining  party  can  not  be  re- 
stricted to  mere  parts  of  a  general  and  continuous  subject 
which  constitute  a  unity. 

The  appellants  complain  of  the  ruling  of  the  court  refus- 
ing to  allow  them  to  prove  ^^what  the  common  reputation 
was  in  the  neighborhood  in  which  they,  the  parents  of  the 
mother  of  appellee,  lived,  in  relation  to  who  was  the  father 
of  appellee's  mother."  We  think  this  complaint  is  ground- 
less. Parties  can  not  establish  pedigree  by  proving  what  the 
neighbors  thought  or  said  upon  the  subject  of  the  paternity 
of  the  person  whose  pedigree  is  in  dispute.  Proof  of  pedi- 
gree is  restricted  to  the  declarations  of  deceased  persons 
who  were  related  by  blood  or  marriage  to  the  person  whose 
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parentage  is  the  aabject  of  investigation.     1  Greenleaf  Evi* 
dence,  sec.  103. 

Appellants  propounded  to  one  of  their  witnesses  this  ques- 
tion :  <*State  what  you  know,  if  anjrthing,  about  your  father 
ever  recognizing  Betey.  that  afterward  married  Davis,  and 
afterward  Hamilton,  as  his  child?"  Appellee  insists  that  her 
objection  was  properly  sustained  because  the  question  is  lead- 
ing. This  is  the  only  ground  of  objection  suggested,  and  if 
the  question  is  not  justly  subject  to  the  objection  stated,  and 
we  see  no  other  even  plausible  ground  of  objection,  the  court 
erred  in  refusing  to  permit  it  to  be  answered.  Leading 
questions,  says  an  English  author,  are  *< questions  which  sag* 
gest  to  the  witness  the  answer  desired,  or  which,  embodying 
a  material  fact,  admit  of  a  conclusive  answer  by  a  simple 
negative  or  affirmative."  2  Taylor  Evidence,  sec.  1,262  a. 
Prof.  Greenleaf 's  definition  is  substantially  the  same  as  that 
given  by  the  author  quoted.    1  Greenleaf  Evidence,  sec.  434. 

It  is  certain  that  the  question  does  not  assume  any  mate- 
rial fact  so  as  to  elicit  a  mere  affirmative  or  negative  answer*. 
A  simple  negative  or  affirmative  would  in  truth  be  no  answer 
at  all.  The  investigation,  therefore,  is  narrowed  to  the  in- 
quiry whether  the  question  does  suggest  the  answer  desired. 
There  is  nothing  suggesting  an  answer,  for  there  is  no  hint 
or  intimation  of  the  answer  desired  or  expected.  The  men- 
tion of  the  subject  to  which  the  witness  is  desired  to  direct 
his  answer  can  not  be  regarded  as  making  any  suggestion  as 
to  what  the  answer  shall  be.  In  Harvey  v.  Osborn^  55  Ind» 
535,  the  third  question  was :  "State  what  you  may  know,  if 
anything,  of  any  indebtedness  of  Squire  Harvey,  one  of  the 
defendants,  to  William  Osborn,  the  other  of  the  defendants, 
named  in  this  case,  on  or  about  the  year  1867?"  Of  this 
question  the  court  said :  **Ordinarily,  a  ^leading  question'  is 
one,  that,  by  its  terms,  suggests  to  the  witness  the  answer  he 
is  expected  to  make,  and  leads  him  to  make  such  answer. 
This  third  question  was  certainly  not  a  leading  question,"  as 
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calling  the  witness'  attention  to  the  subject  upon  which  he  is 
desired  to  give  testimony  is  entirely  proper,  and,  in  truth,  is 
necessary,  in  order  that  the  examination  may  be  confined  to 
matters  within  the  issues.  As  was  said  by  Lord  Langdale, 
in  Lincoln  v.  Wrighty  4  Beav.  166,  <«It  is  impossible  to  ex- 
amine a  witness  without  referring  to,  or  suggesting  the  sub- 
ject upon  which  he  is  to  answer." 
Judgment  reversed. 


SiBENER  V.  Pavey  et  al. 

MOBTO AGE. — Fraudulent  Bepresentations . — Judgment. — IncumbroMes, — 
Payment, — 8uhrogat;U>n,^-Wbffr^  a  creditor,  at  the  request  of  his  debtor, 
and  relying  upon  his  representations,  that  there  are  no  judgments 
against  him  or  other  prior  liens  against  his  real  estate  except  a 
mortgage,  pays  it  off  and  has  satisfaction  thereof  entered  and  takes 
a  new  mortgage,  and  a  judgment  was  in  existence  against  the  mortga- 
gor, he  is  entitled  to  be  subrogated  to  the  security  of  the  senior  mort- 
gage, and  to  have  the  entry  of  satisfaction  cancelled  and  his  lien  de- 
clared to  be  superior  to  and  older  than  the  judgment  lien  so  disclosed. 

Sake. — Voluntary  Payment, — In  such  case,  the  mortgagee  is  neither  a 
meddler  nor  a  volunteer,  and  his  payment  is  not  a  voluntary  pa3rment. 

Same. — Keeping  Alive  Incumbrance,^ A  court  of  equity  will  keep  an  in- 
cumbrance alive  to  subserve  the  purposes  of  justice,  and  the  actual  and 
just  intention  of  the  party. 

Sams. — SubstUuUon, — Intervening  Lien, — MietaJce.—^Wbffn  a  new  mort- 
gage is  substituted  in  ignorance  of  an  intervening  lien,  the  mortgage 
released  through  mistake  may  be  restored  in  equity,  and  given  its  orig- 
inal priority  as  a  lien,  where  the  rights  of  innocent  third  parties  will 
not  be  affected. 

Same. — Satisfaction  of  Mortgage  not  Payment.'-Fraud,-~li  a  formal  dis- 
charge of  a  mortgage  has  been  obtained  by  fraudulent  means,  it  is  no 
payment  and  discharge  of  the  mortgage,  and  a  subsequent  lien-holder, 
whose  rights  existed  at  the  time  of  such  discharge,  can  not  object  to  the 
prior  mortgagee  being  restored  to  his  rights. 

From  the  Decatur  Circuit  Court. 
Vol.  77.— 16 
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F.  T.  Hordy  J.  D.  Miller  and  F.  E.  Gavin,  for  appellant. 
W.  B.  Wilson,  for  appellees. 

Newcomb,  C. — ^The  appellant  filed  in  the  court  below  a 
complaint  in  three  paragraphs,  against  John  J.  Pavey  and 
Nancy,  his  wife,  W.  Andrew  Pavey,  John  E.  Robbins  and 
Nancy  Robbins,  his  wife,  and  Nelson  Mowry.  Demuners 
were  sustained  to  the  several  paragraphs,  and  final  judgment 
rendered  thereon  against  the  appellant.  The  following  is  a 
synopsis  of  the  complaint : 

The  first  paragraph  avers,  that  John  J.  Pavey  and  Nancy 
Pavey,  his  wife,  on  the  18th  of  February,  1870,  made  and 
executed  to  Nelson  Mowry  a  mortgage  on  the  lands  therein 
described,  to  secure  the  payment  of  a  note  made  by  John  J. 
Pavey  for  $1,560,  due  six  months  after  date,  with  interest, 
and  reasonable  attorney  fees.  Said  mortgage  was  duly  re- 
corded ;  that  the  said  Pavey  was  indebted  to  appellant  in  the 
sum  of  $650,  which  was  due,  and  was  largely  indebted  and 
embarrassed,  and  was  unable  to  promptly  meet  his  liabili- 
ties and  pay  said  mortgage,  and  as  he  wanted  time  Pavey  re- 
quested appellant  to  furnish  and  advance  the  money  to  meet 
the  Mowry  debt  and  mortgage,  and  offered  and  proposed  to 
appellant  to  make  and  execute  to  appellant  a  mortgage  on 
the  lands  embraced  in  the  mortgage  to  Mowry,  to  secure  any 
amount  appellant  might  furnish  and  advance  for  Pavey  to 
meet  the  Mowry  moitgage,  and  the  $650  due  by  Pavey  to  ap- 
pellant. To  induce  appellant  to  furnish  the  money  to  him 
with  which  to  satisfy  the  Mowry  mortgage  and  to  have  the 
same  satisfied,  instead  of  appellant  taking  an  assignment 
thereof,  said  Pavey  falsely  and  fraudulently  represented  to 
appellant  that  there  was  no  judgment  against  him,  and  no 
liens  against  said  lands  except  said  Mowry  mortgage.  Ap- 
pellant, having  no  knowledge  of  the  facts,  and  relying  on 
said  Pavey' s  representations  and  believing  them  to  be  tame, 
accepted  said  Pavey 's  proposition ;  and  the  said  Pavey  on  the 
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1st  day  of  January,  1872,  in  pursuance  of  said  arrangement, 
made  and  executed  to  the  appellant  a  promissory  note  for 
^2,280.50,  due  in  twelve  months,  for  the  sum  of  $1,703,  the 
amount  of  the  principal  and  interest  due  on  the  Mowry  debt 
and  mortgage,  and  the  debt  which  was  then  due  and  owing 
to  appellant ;  and  said  Pavey  on  said  Ist  day  of  January, 
1872,  signed  and  acknowledged  a  mortgage  wherein  he  con- 
veyed said  lands  to  appellant  to  secure  the  payment  of  said 
promissory  note  so  executed  by  him  ;  and  thereafter,  on  the 
22d  day  of  January,  1872,  in  pursuance  of  said  agreement, 
his  wife,  Nancy  Pavey,  signed  and  acknowledged  said  mort- 
,gage,  and  said  mortgage  was  duly  delivered  to  him  and  duly 
recorded  on  the  23d  of  January,  1872. 

After  the  execution  of  said  note  and  the  signing  and  ac- 
knowledgment of  the  said  mortgage  by  said  Pavey,  the  ap- 
pellant, to  wit,  on  the  4th  day  of  January,  1872,  furnished 
and  provided  for  said  Pavey  said  sum  of  $1,703,  and  the 
4same,  at  the  request  of  said  Pavey,  was  paid  by  appellant  to 
said  Mowry,  on  said  mortgage  debt ;  and  said  Mowry,  at 
appellant's  request,  entered  on  the  mortgage  record  satisfac- 
tion of  said  mortgage.  The  appellant  made  said  request, 
and  satisfaction  was  entered  by  said  Mowry,  because  the  ap- 
pellJEtnt  then  and  there  believed  there  were  no  liens  on  said 
property  except  said  Mowry  mortgage,  and  that  said  new 
mortgage  would  be  the  oldest  and  only  lien  thereon.  Said 
Mowry  was  willing  and  offered  to  assign  said  note  and  mort- 
gage to  appellant,  and  appellant  was  induced  to  forego  the 
assignment  by  the  false  and  fraudulent  representations 
aforesaid. 

On  said  Ist  day  of  January,  1872,  there  was  alien  on  said 
real  estate  attaching  after  said  mortgage  was  made  to  said 
Mowry,  as  follows :  John  E.  Bobbins  on  the  21st  of  No- 
Tember,  1871,  obtained  a  judgment  in  the  Decatur  Circuit 
Court  against  said  John  J.  Pavey  for  $2,491.52,  which  was 
then  and  still  is  a  lien  on  said  .real  estate,  and  is  older  than 
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said  mortgage  made  by  Pavey  and  wife  to  appellant  as  afore- 
said ;  that  said  Pavey,  at  the  date  of  said  mortgage  made  by 
him  to  appellant,  was  and  still  is  insolvent. 

The  second  paragraph,  in  addition  to  the  matters  allied 
in  the  first,  states  that  it  was  appellant's  intention  to  retaia 
and  keep  alive  for  his  own  use  and  benefit  all  rights  in  law 
and  equity  in  and  to  said  mortgage,  and  to  the  premises 
therein  described,  which  the  said  Mowry  then  had  and  held, 
and  so  informed  said  Pavey  and  said  Mowry  at  the  time; 
that,  after  Mowry  received  the  amount  of  his  claim  from  ap- 
pellant, he  understood  the  wishes,  object  and  purpose  of 
appellant,  and  the  agreement  between  appellant  and  Pavey, 
that  appellant  was  to  hold  and  be  subrogated  to  all  the  rights 
and  equities  of  said  Mowry  mortgage,  and  Pavey  then  falsely 
and  fraudulently  represented  to  appellant  that  there  were  no 
liens  of  any  kind  on  said  land  except  the  Mowry  mortgage, 
and  that  he  was  the  owner  of  property,  in  value,  largely 
above  his  indebtedness  of  every  kind,  and  was  fully  able  to 
meet  and  pay  all  of  his  debts,  and  appellant,  relying  thereon 
and  believing  all  said  representations  to  be  true,  and  having. 
no  opportunity  to  examine  the  records  in  Decatur  county, 
whereat  Pavey  resided,  he  allowed  Mowry  to  enter  satisfac- 
tion of  his  mortgage  ;  that  said  Pavey  was  in  fact  insolvent 
and  is  now  insolvent.  TheRobbins  judgment  was  rendered 
on  the  21st  of  November,  1871,  for  $2,479.52  and  $75  at- 
torney fees,  which  was  a  valid  lien  on  said  property.  It  was 
rendered  subsequent  to  the  Mowry  mortgage  and  before  the 
mortgage  made  to  appellant ;  that  thereafter  John  E.  Rob- 
bins,  with  full  knowledge  of  all  the  facts,  became  a  pur- 
chaser at  sheriff's  sale  of  said  property ;  that  W.  Andrew 
Pavey  is  in  possession  of  the  premises  under  said  Robbins, 
claiming  some  interest  therein  adverse  to  appellant,  the  par- 
ticulars of  which  are  unknown  to  him  ;  that  he  entered  pos- 
session with  full  knowledge  of  all  of  said  facts. 

The  third  paragraph  is  similar  to  the  second,  with  certain 
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<;harge8  of  coUusioD  between  the  sheriff  and  Robbins,  at  the 
«ale  on  which  the  latter  purchased  the  land  in  question,  after 
public  notice  had  been  given  to  bidders  of  the  appellant's 
rights. 

Prayer  that  the  entry  of  satisfaction  made  by  said  Mowry 
on  said  mortgage  record  be  canceled,  and  said  Mowry  mort- 
gage be  kept  alive,  and  that  appellant  be  subrogated  to  the 
benefits  of  said  mortgage  to  the  extent  of  the  said  debt  so 
paid  by  him,  that  his  right  be  protected,  and  his  lien  declared 
to  be  superior  and  older  than  the  judgment  lien  of  said  Rob- 
bins  ;  that  appellant  have  judgment  for  said  amount  so  paid 
by  him  and  attorney  fees,  and  for  the  foreclosure  of  said 
mortgage  and  the  sale  of  said  property,  and  all  proper  relief. 

Do  the  facts  alleged  entitle  the  appellant  to  relief?  He 
was  a  creditor  of  Pavey  and  desirous  to  obtain  security  for 
the  payment  of  the  debt  due  by  the  latter.  The  debtor 
proposed  to  give  him  mortgage  security  in  case  he  would 
advance  the  amount  due  on  the  Mowry  mortgage,  and  grant 
an  extension  of  the  time  of  payment  on  both  debts ;  and,  to 
induce  his  creditors  to  do  this,  Pavey  assured  him  that  there 
was  no  lien  on  the  land,  other  than  the  Mowry  mortgage. 
On  this  assurance,  Sidener  accepted  a  new  mortgage  in- 
stead of  taking  an  assignment  of  the  old.  It  clearly  appears 
from  the  allegations  of  the  complaint,  that  the  induce- 
ment to  the  appellant  to  furnish  the  money  due  on  the 
Mowry  mortgage  was  to  thereby  get  security  for  his  own 
debt,  and  that  he  would  have  taken  an  assignment  of  that 
mortgage  bad  he  not  been  misled  by  the  false  statement  of 
Pavey,  that  there  was  no  other  lien  on  the  land. 

Robbins  was  a  judgment  creditor,  having  a  lien  junior  to 
the  mortgage  of  Mowry.  If  he  can  avail  himself  of  the 
fraud  charged  to  have  been  practiced  by  Pavey,  he  will  be 
benefited  to  the  value  of  the  Mowry  mortgage  ;  while,  by  an 
enforcement  of  that  mortgage  in  favor  of  the  appellant,  his 
rights  will  be  the  same  that  they  would  have  been  if  the  ap- 
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pellant  had  not  paid  the  mortgage,  or  had  taken  an  as- 
signment of  it.  Under  these  circumstances,  we  entertain  no 
doubt  of  the  equitable  right  of  the  appellant  to  be  subro* 
gated  to  the  rights  that  Mowry  had  in  the  mortgage  that 
was  paid  with  the  appellant's  money. 

A  court  of  equity  will  keep  an  encumbrance  alive,  or  con- 
sider it  extinguished,  as  will  best  subserve  the  purposes  of 
justice,  and  the  actual  and  just  intention  of  the  party.  H(m^ 
V.  Woodruff  12  Ind.  214  ;  Forbes  v.  Moffatt,  18  Vesey,  384; 
Gardner  v.  Astor^  3  Johns.  Ch.  63  ;  Hatch  v.  Kimball^  16 
Me.  146  ;  Holden  v.  Fike,  24  Me.  427  ;  CKft  v.  White,  i 
Keman,  519 ;  CottrelVs  Appeal,  23  Pa.  St.  294 ;  Shaver 
V.  Williams,  87  111.  469. 

When  a  new  mortgage  is  substituted  in  ignorance  of  an 
intervening  lien,  the  mortgage  released  through  mistake  may 
be  restored  in  equity,  and  given  its  original  priority  as  a 
lien,  where  the  rights  of  innocent  third  parties  will  not  be  af- 
fected. Jones  on  Mortgages,  sec.  971 ;  Bruae  v.  Nelson,  35 
Iowa,  157. 

So,  if  a  formal  discharge  of  the  mortgage  has  been  ob- 
tained by  fraudulent  means,  this  is  no  payment  and  dis- 
charge of  the  mortgage.  In  such  case  a  subsequent  lien- 
holder,  whose  rights  existed  at  the  time  of  such  discharge^ 
can  not  object  to  the  prior  mortgagee  being  restored  to  hi* 
rights.     Jones  on  Mortgages,  sec.  967,  and  cases  there  cited. 

And  in  such  cases  of  fraud  or  mistake,  a  third  person  who 
pays  the  mortgage  at  the  request  of  the  debtor,  and  takes  a 
new  mortgage  for  the  same  debt,  will  be  subrogated  to  the 
rights  of  the  original  mortgagee,  as  against  intervening  in- 
cumbrances existing  at  the  time  of  the  cancellation  of  the 
first  mortgage.  Jones  on  Mortgages,  sees.  876,  877,' 878? 
Hyde  v.  Tanner,  1  Barb.  75 ;  Mosier's  Appeal^  56  Pa.  St. 
76  ;  McCormick's  Adm'r  v.  Irwin,  35  Pa.  St.  Ill ;  Payne 
V.  Hathaway,  3  Vt.  212  ;  Snelling  v.  Mclntyre,  6  Abbott's 
New  Cases,  469  ;   Gheen  v.  Milbank,  3  Abbott's  New  Cases, 
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138  ;  Cfeiting  v.  Bitterly,  56  N.  Y.  214 ;  Patterson  v.  Bird- 
saa,  64  N.  Y.  294 ;  Cole  v.  Malcolm,  66  N.  Y.  363 ;  Barnes 
V.  Camack,  1  Barb.  393 ;  Carter  v.  Taylor,  3  Head  (Tenn.) 
30 ;  Matteson  v.  Thomas,  41  111.  110 ;  Ba^mes  v.  JlfoW,  64  N. 
Y.  397 ;  Haggerty  v.  McCanna,  25  N.  J.  Eq.  48. 

In  Oreen  v.  Milbarik,  supra,  it  ivas  decided  that  when  a 
person  advanced  money  to  take  up  a  mortgage,  and  the  sum 
was  paid  on  the  understanding  and  belief,  on  his  part,  that 
the  mortgage  was  the  only  lien  on  the  land,  the  party  so 
paying  was  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee,  as  against  a  subsequent  judgment  lien.  And  in 
Barnes  v.  Mott,  supra,  it  was  held  that  where  the  owner 
of  premises  conveyed  to  him  subject  to  a  mortgage,  ii\ 
ignorance  of  the  lien  of  a  judgment  against  a  former  owner, 
paid  the  mortgage  and  caused  the  same  to  be  satisfied  of 
record,  he  was  entitled  to  have  the  mortgage  reinstated  as  a 
lien  paramount  to  the  lien  of  the  judgment. 

In  Battersony.  Birdsall,  64  N.  Y.  294,  the  facts  were  these : 
The  plaintiff  and  Hungerford  held  a  judgment  of  foreclo- 
sure and  sale  which  they  had  recovered  in  an  action  brought 
against  the  defendants,  who  were  husband  and  wife,  to  fore- 
close a  mortgage  executed  by  them  upon  lands  in  which  the 
husband  had  an  estate  as  tenant  by  the  curtesy,  and  the  wife 
had  the  fee  by  reversion.  The  premises  were  subject  to  a 
prior  mortgage,  executed  by  defendants  to  Tompkins.  The 
plaintiff  and  Hungerford  being  about  to  sell  the  premises 
under  their  judgment,  and  defendants  having  applied  to  them 
for  further  time,  it  was  agreed  that  plaintiff  and  Hungerford 
should  put  up  the  property  for  sale  under  their  judgment, 
bid  it  in,  and  convey  it  to  defendant,  Mrs.  Birdsall ;  that 
they  'should  also  advance  the  money  and  pay  off  the  Tomp- 
kins mortgage,  and  that  the  defendants  should  execute  to 
the  plaintiff  and  Hungerford  a  mortgage  on  the  same  prem- 
ises to  secure  the  amount  of  their  judgment,  the  costs  and 
ezoenses  of  the  sale,  the  amount  of  Tompkins   mortgage. 
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and  $1,000  in  addition.  This  agreement  was  carried  oat. 
The  Tompkins  mortgage  was  satisfied  and  delivered  to  the 
plaintiff  and  Hungerford.  The  latter  assigned  his  interest 
in  the  new  mortgage  to  the  plaintiff.  The  new  bond  and 
mortgage  were  declared  void  for  usury,  and  the  plaintiff 
sought  subrogation  to  the  mortgage  of  Tompkins  that  had 
so  been  discharged  and  satisfied,  and  the  court  sustained  the 
Tight  of  subrogation. 

On  the  subject  of  subrogation,  this  court,  by  Downey,  C. 
J.,  in  Spray  v.  Hodman^  43  Ind.  225,  said :  ^ 'The  doctrine  of 
subrogation  is  probably  derived  from  the  civil  law,  and  in  a 
case  where  it  is  properly  applicable  is  eminently  just  and 
proper.  In  a  general  sense  it  <  is  the  act  of  putting,  by  a 
transfer,  a  person  in  the  place  of  another,  or  a  thing  in  the 
place  of  another  thing.  It  is  the  substitution  of  a  new  for 
an  old  creditor,  and  the  succession  to  his  rights,  transfusio 
unius  creditoris  in  alium.  In  a  more  confined  sense,  *  * 
it  is  where  a  man  pays  a  debt  which  could  not  properly  be 
called  his  own,  but  which  nevertheless  it  was  his  interest  to 
pay,  or  which  he  might  have  been  compelled  to  pay  for  an- 
other, in  which  case  the  law  subrogates  him  in  all  the  rights 
of  the  creditor." 

And  in  Muir  v.  Berkshire^  52  Ind.  149,  Biddle,  C.  J., 
in  delivering  the  opinion  of  the  court,  said :  **  Subrogation 
generally  takes  place  between  co-creditors,  where  the  junior 
pays  the  debt  due  to  the  senior,  to  secure  his  own  claim ; 
or  it  arises  from  the  transactions  of  principals  and  sureties, 
and  sometimes  between  co-sureties  or  co-guarantors.  It  is 
not  allowed  to  voluntary  purchasers  or  strangers,  unless 
there  is  some  peculiar  equitable  relation  in  the  transaction, 
and  never  to  mere  meddlers.  But  while  this  is  the  rule 
generally,  we  think  that  a  person  who  has  paid  a  debt  under 
colorable  obligation  to  do  so,  that  he  may  protect  his  own 
claim,  should  be  subrogated  to  the  rights  of  the  creditor.  It 
is  also  allowed  *for  the  benefit  of  the  purchaser  of  an  inmiova- 
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ble,  who  uses  the  price  which  he  paid  in  paying  the  credit- 
ors to  whom  the  inheritance  was  mortgaged.'  "  For  further 
rulings  of  this  court  on  the  doctrine  of  subrogation,  see 
Price  V.  Sanders,  60  Ind.  310 ;  Hoffman  v.  Misk,  58  Ind. 
113;  Josselyny.  Edwards,  57  Ind.  212 ;  Risk  v.  Hoffman, 
69  Ind.  137 ;  Smith  v.  Ostermeyer,  68  Ind.  432  ;  Gerber  v. 
Sharp,  72  Ind.  553. 

The  appellant  was  not  a  meddler  nor  a  volunteer  in  his 
payment  of  the  Mowry  mortgage.  In  Payne  v.  Hathaway, 
supra,  it  is  said  that  **A  payment  of  an  incumbrance  by 
a  subsequent  purchaser,  is  not  a  voluntary  payment.  Sup- 
pose then  his  title  happens  to  fail,  after  paying  off  the  in- 
cumbrance, either  through  some  defect  in  his  deed,  or  want 
of  title  in  the  grantor,  does  it  then  become  a  voluntary  pay- 
ment? A  payment  is  in  some  measure  voluntary,  or  not,  ac- 
cording to  the  motive  with  which  it  is  made.  If  the  party 
supposes  he  is  discharging  a  duty,  or  securing  an  interest,  in 
making  it,  the  payment  can  not  be  said  to  be  voluntary." 

It  follows  from  the  foregoing  authorities,  that  the  appel- 
lant is  entitled  to  be  subrogated  to  the  security  of  the  Mowry 
mortgage,  and  that  the  court  below  erred  in  sustaining  the 
demurrers  to  the  several  paragraphs  of  his  complaidt,  for 
which  error  the  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellees,  and  that  said 
c^se  be  remanded  to  the  Decatur  Circuit  Court,  with  in- 
structions to  overrule  the  demurrers  to  the  sevaral  para- 
graphs of  the  complaint,  and  for  further  proceedings  in  ac- 
cordance with  said  opinion. 
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Criminal  JjAW.Statute  CoTwtm^d.— Code o/ 1881.— /iwtmction.— Until 
the  criminal  code  of  1881  went  into  effect,  on  the  19th  of  September, 
1881,  existing  laws  apon  that  subject  were. in  full  force,  and  pend- 
ing prosecutions  for  offences  committed  thereunder  did  not  abate  bjr 
the  taking  effect  of  that  act,  but  the  procedure  in  such  prosecutions  i» 
governed  by  the  law  of  1881 ;  and  the  refusal  of  the  court,  upon  request, 
after  the  conclusion  of  the  argument  upon  the  trial  in  such  a  prosecu- 
tion, to  instruct  the  jury  in  writing,  is  not  error,  by  the  provisions  of 
the  sixth  clause  of  sec.  248,  Acta  1881,  p.  161. 

From  the  Hendricks  Circuit  Court. 

O.  0.  Nave^  for  appellant. 

-D.  P.  Baldwin^  Attorney  General,  W.  W.  TTiorrUonmi 
Hr.  M.  Taylovy  Prosecuting  Attorney,  for  the  State. 

Elliott,  C..  J. — Appellant  was  convicted  of  a  misde- 
meanor, charged  to  have  been  committed  on  the  6th  day  of 
August,  1881,  and  from  the  judgment  of  conviction  prose- 
cutes this  appeal. 

Counsel  argues  that  the  affidavit  ought  to  have  been 
quashed,  because,  at  the  time  the  offence  is  charged  to  have 
been  committed,  there  was  no  statute  in  force  defining  the 
offence  charged.  The  position  assumed  is,  that  the  statute 
in  force  prior  to  the  adoption  of  that  of  1881  was  repealed, 
and  that,  as  the  act  of  1881  did  not  take  effect  until  Septem- 
ber 19th ,  1881 ,  there  was  no  law  in  force  when  the  offence  was 
committed.  This  position  is  entirely  destitute  of  strength. 
The  statute  of  1881  did  not  have  any  effect  whatever,  either 
as  a  repealing  act  or  otherwise,  until  it  went  into  force,  on 
the  19th  of  September.  Until  that  date,  the  statutes  which 
had  been  previously  enacted  were  in  full  force.  ITie  Ev- 
ansville^  etc.,  R,  R,  Con  v.  Barbee^  59  Ind.  592. 

Complaint  is  made  that  the  court  admitted  incompetent 
testimony,  but  it  can  avail  nothing,  for  the  admission  of  ev- 
idence is  not  assigned  as  a  reason  for  a  new  trial. 
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It  is  coDtended  that  the  court  instructed  the  jury  orally,, 
although  the  appellant  requested  that  the  instructions  should 
be  in  writing.  The  bill  of  exceptions  states,  that,  after  the 
argument  in  said  cause  was  concluded,  the  appellant  asked 
the  court  to  instruct  the  jury  in  writing ;  that  the  court  de- 
nied appellant's  request,  and  gave  oral  instructions.  Inthia 
there  was  no  available  error.  The  request  to  instruct  in 
writing  was  not  made  in  time.  The  criminal  code  of  1881,. 
under  which  the  case  was  tried,  provides,  that,  upon  the  con- 
clusion of  the  argument,  the  court  must  charge  the  jury> 
which  charge,  upon  the  request  of  the  prosecuting  attorney, 
the  defendant  or  his  counsel,  made  at  any  time  before  the 
commencement  of  the  argument,  shall  be  in  writing.  Acts 
of  1881,  p.  162.  Offences  committed  under  prior  statutes 
are  governed,  so  far  as  the  procedure  is  concerned,  by  the 
code  of  1881,  but  the  offender  is  not  relieved  from  prosecu- 
tion by  the  repeal  of  former  statutes.  Acts  1881,  p.  239, 
sec.  300,  p.  173,  sec.  323. 

Appellant  has  been  twice  tried  and  twice  convicted,  and, 
in  our  opinion,  both  convictions — ^that  before  the  justice  of 
the  peace  as  well  as  that  in  the  circuit  court — were  fully  sus- 
tained by  the  evidence. 

Judgment  affirmed. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  November  term,  1881. 


No.  8340.     . 

Lee  et  al.  v.  Lee  et  al. 

Fraudulent  Conveyance.— i?«tom  of  "JVo  Property  Found, ^^^InBuf- 
fident  Property  to  Pay  Debt.— A  return  of  "no  property  found"  makes  a 
prima  fade  case  and  authorizes  the  bringing  of  an  action  in  the  nature 
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of  a  creditor's  bill,  for  the  purpose  of  subjecting  property,  alleged  to 
have  been  fraudulently  conveyed,  to  the  payment  of  the  judgment^  not- 
withstanding the  execution  defendant  may  have  liad  some  property 
subject  to  execution  which  was  not  found  by  the  sheriff,  but  not  enough 
to  pay  all  his  debts,  or  all  of  his  debt  to  the  plaintiff. 

Same. — Instruction* — ^In  such  case,  an  instruction  that  plaintiff,  to  recover, 
must  prove  that  the  defendant,  at  the  time  of  said  conveyance  and  at  the 
commencement  of  this  action,  had  no  property  subject  to  levy  and  sale 
on  execution,  was  erroneous. 

{Same. — ^In  such  case,  it  is  no  defence  to  allege  and  prove  that  tbe  de- 
fendant at  these  times  had  some  property  subject  to  execution,  but  not 
enough  to  pay  all  his  debts,  or  all  of  his  debt  to  the  plaintiff. 

From  the  Daviess  Circuit  Court. 

8.  K.  Wolfe,  J.  H.  O'NeaU  and  D.  J.  Hefron,  for  appel- 
lants. 

Franklin,  C. — This, is  an  action  by  appellants  against  ap- 
pellees, in  the  nature  of  a  creditor's  bill,  for  the  purpose  of 
subjecting  certain  property,  alleged  to  have  been  fraudu- 
lently disposed  of  by  one  of  the  appellees  to  the  other,  to 
the  payment  of  a  judgment  in  favor  of  appellants.  An  issue 
was  formed  upon  the  complaint  by  a  general  denial ;  trial 
by  jury ;  verdict  for  appellant,  as  against  James  B.  Lee  (the 
judgment  defendant)  for  the  amount  of  the  original  judg- 
ment with  interest  and  costs,  and  for  the  appellee  Clement 
Lee  (the  holder  of  the  property  in  controversy)  ;  motion  for 
new  trial  overruled,  and  an  exceptioB  reserved  by  appellant. 

The  only  error  assigned  in  this  court  is  the  overruling  of 
a  motion  for  a  new  trial.  The  reasons  assigned  in  the  mo- 
tion for  a  new  trial  are,  that  the  verdict  was  not  supported 
T)y  the  evidence,  and  was  contrary  to  law,  and  that  the  court 
«rred  in  instructing  the  jury. 

We  have  examined  the  evidence,  and,  while  it  is  some- 
what conflicting,  that  oh  behalf  of  appellees  clearly  tends  to 
support  the  verdict ;  and  we  need  not  cite  authorities  in  sup- 
port of  the  rule,  that  in  such  cases  this  court  will  not,  upon 
the  weight  of  the  evidence,  disturb  the  verdict. 
•  But,  while  the  verdict  will  not  be  interfered  with  by  reason 
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of  the  weight  of  the  evidence,  it  is  proper  to  consider  the 
evidence,  in  determining  the  applicability  of  the  instructions 
of  the  court.  The  instruction  complained  of  reads  as  fol* 
lows:  "The  plaintiff,  in  order  to  recover  as  against  the  de- 
fendant Clement  Lee,  must  satisfy  you  by  a  preponderance 
of  the  evidence,  that  at  the  commencement  of  this  suit  the 
defendant  James  B.  Lee  had  no  property  subject  to  levy  and 
sale  on  an  execution  issued  upon  the  decree  for  alimony  read 
in  evidence  before  you.  If,  at  the  time  said  decree  was  ren- 
dered, said  James  B.  Lee  was  the  owner  in  fee  of  a  lot  and 
improvements  thereon  appurtenant  thereto,  in  the  city  of 
Washington,  Daviess  county,  Indiana,  the  decree  became  a 
lien  upon  the  lot  and  improvements,  and  they  became  sub- 
ject to  sale  upon  an  execution  issued  upon  said  decree,  and 
that  said  lot  and  improvements  had  some  value  then  and 
thereafter,  they  should  find  for  the  defendant  Clement  Lee,. 
there  being  no  evidence  that  prior  to  the  commencement  of 
this  suit  the  lot  had  ever  been  sold  upon  an  execution  issued 
upon  said  decree."  This  instruction  is  very  clear  as  to  the 
principle  intended  to  be  announced ;  and  the  only  question 
is,  as  to  whether  it  stated  the  law  correctly. 

In  the  case  of  Sherman  v.  Hoglandy  54  Ind.  578,  on  page 
584,  the  court  says :  ** After  a  very  careful  consideration  of 
the  whole  subject,  we  have  come  to  the  conclusion,  that,  both 
on  principle  and  on  authority,  it  is  necessary  to  charge  in  the 
complaint,  and  prove  on  the  trial,  that,  at  the  time  the  con- 
veyance complained  of  was  made,  the  debtor  did  not  have 
left  enough  of  other  property,  subject  to  execution,  to  pay 
all  his  debts.  In  this  position  we  are  also,  in  our  opinion, 
fully  sustained  by  the  cases  of  King's  Heirs  v.  Thompson^ 
9  Pet.  204,  and  TFarner  v.  Dove,  33  Md.  579.  •  *  It  i& 
only  when  an  inadequate  amount  of  property  remains  that 
creditors  have  the  legal  right  to  complain."    P.  585. 

In  the  case  of  Evans  v.  Hamilton^  56  Ind.  34,  on  page  37, 
the  court  say :    **It  ought  also  to  have  been  shown,  that,  at 
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the  time  the  conveyances  were  made,  the  said  James  Evans 
did  not  have  sufBcient  other  property  remaining  to  pay  all 
his  debts." 

In  the  case  of  Whitesel  v.  Hiney^  62  Ind.  168,  the  fore- 
going cases  are  approvingly  quoted ;  and  the  cases  of  Ward 
V.  Montgomery^  57  Ind.  276,  and  Romine  v.  Homine^  59  Ind. 
346,  are  referred  to  in  support  thereof.  We  believe  that 
this  rule  has  ever  since  been  followed  by  this  court.  Spauldr 
ing  V.  MyerSy  64  Ind.  264,  p.  269  ;  Wiley  v.  Bradley^  67  Ind. 
560 ;  Noble  v.  HineSj  72  Ind.  12.  In  this  last  case,  the  case 
•of  Sherman  v.  Hoglandy  supra y  is  quoted  approvingly,  and 
a  citation  of  the  cases  from  that  time  to  this  is  given.  See, 
also,  the  cases  of  Spaulding  v.  Blythe,  73  Ind.  93  ;  Sherman 
V.  Hoglandy  73  Ind.  472 ;  Bruker  v.  Kehey,  72  Ind.  51. 

The  rule  appears  to  be  well  settled,  that  the  creditor  most 
allege  and  prove  that  the  debtor,  at  the  time  of  the  convey- 
ance, did  not  have  left,  and  had  not  acquired  up  to  the  time 
of  bringing  the  suit,  other  property,  subject  to  execution, 
sufficient  to  pay  all  his  debts,  especially  all  of  his  indebted- 
ness to  the  plaintiffs ;  and  to  prove  that  the  debtor  has,  and 
had  at  these  times,  some  property  subject  to  execution,  but 
not  enough  to  pay  all  his  debts,  or  all  of  plaintiffs'  debts, 
would  be  no  defence  to  the  action. 

In  this  case,  appellant's  debt  was  over  $1,300.  The  evi- 
-dence  shows  that  all  the  property  the  appellee  James  B.  Lee 
had  at  the  time  of  the  transfer,  as  well  as  at  the  time  of  the 
bringing  of  this  suit,  other  than  the  property  charged  to 
have  been  fraudulently  disposed  of,  was  a  lot  in  the  city  of 
Washington,  in  said  county,  of  the  value  of  $125,  with  a 
•corn-crib  as  the  improvements  thereon,  of  little  value.  Be- 
fore this  suit  was  commenced,  an  execution  had  been  issued 
on  appellant*s  judgment,  and  returned  **No  property  found." 
This  return  makes  a  prima  facie  case,  and  authorizes  the 
bringing  of  this  suit,  notwithstanding  the  execution  defend- 
ant may  have  had  some  property  subject  to  execution,  which 
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was  not  found  by  the  sheriff,  but  not  enough  to  pay  all  his 
debts,  or  all  of  his  debt  to  plaintiff. 

Under  this  instruction,  the  court  substantially  told  the 
jury,  if  the  lot  was  of  any  value,  they  must  find  for  the  de- 
fendant Clement  Lee,  thereby,  under  the  evidence,  taking 
the  whole  question  of  fraud  away  from  the  jury,  leaving 
them  nothing  to  find  but  for  defendant  Clement,  unless  they 
entirely  ignored  the  evidence  as  to  the  lot  having  any  value. 

This  instruction  we  think  clearly  erroneous,  and  could  but 
tend  to  mislead  the  jury.  For  which  the  judgment  below 
ought  to  be  reversed. 

Per  Cubiam. — ^It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  below  be,  and  the  same  is 
hereby,  in  all  things  reversed,  at  the  costs  of  appellees. 


•  •• 


No.  9772. 

BiSH  ET  AL.  V.  Stout,  Audftor,  et  al. 

TowNSmp  Aid  to  Railroad  Compant.— Powers  of  County  Board  in 
Ordering  Elections, — Limitations  on  Such  Powers. — ^Townships  are  not 
authorized  to  raise  by  taxation  for,  or  to  appropriate  to,  railroad  pur- 
poses, to  exceed  two  per  centum  on  the  taxables  of  the  township,  in 
any  one  period  of  two  years.  Upon  the  proper  petition  of  the  requisite 
number  of  freeholders  of  the  township,  the  proper  county  board  must 
order  an  election  to  be  held  in  the  township,  without  reg^ard  to  the 
number  of  such  elections  previously  held,  unless  it  appears  that  the 
township,  within  the  period  of  two  years  preceding,  has  raised  by  tax- 
ation for,  or  appropriated  to,  railroad  purposes  a  sum  or  sums  in  ex- 
cess of  two  per  centum  on  the  taxables  of  the  township. 

Same. — Petition  for  Appropriation. — Order  of  County  Board. — ^The  amount 
of  the  appropriation  asked  for  must  be  stated,  with  reasonable  certain- 
ty, in  the  petition;  but  it  is  not  necessary  that  this  amount  should  be 
mentioned  in  the  orders  of  the  county  board,  made  on  the  petition. 
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Saiie. — Electioneering  Schemes. — Alleged  Fraudulent  Practices  to  Obtabi 
Votes  for  Appropriation. — ^Where  the  railroad  company  named  in  the 
petition  entered  into  a  written  agreement  with  the  officers  of  an- 
other company,  organized  to  build  another  railroad  into  and  through 
the  same  township,  to  the  effect  that,  if  the  latter  company  should  suc- 
ceed in  80  building  its  railroad,  it  should  have  the  one-half  of  the  ap- 
propriation to  be  voted  for,  and,  if  it  failed  to  so  build  its  proposed  rail- 
road, then  the  former  company  should  receive  but  one-half  of  said  aid, 
and  where  there  was  no  concealment  of  such  agreement,  but  the  same 
was  made  public  through  the  county  newspapers,  and  by  the  circula- 
tion of  hand-bills. 

Seld^  that,  if  such  agreement  was  legal  and  valid,  its  circulation  through 
the  township  could  not  fraudulently  impose  upon  the  voters  and  tax- 
payers. 

Held,  also,  that,  if  the  agreement  was  illegal,  the  voters  and  tax-payers 
must  be  presumed  to  have  known  it,  and  they  can  not  be  heard  to  com- 
plain that  they  were  improperly  influenced  thereby  to  vote  for  the  ap- 
propriation. 

From  the  Grant  Circuit  Court. 

O.  W.  Harvey,  I.  Van  Devantevy  J.  W.  Lacey  and  W. 
Van  Devantevy  for  appellants. 
A.  Steele,  JR.  T.  8t.  John  and  C.  Cot^^jrtH,  for  appellees. 

HowK,  J. — This  was  a  suit  by  John  A.  Bish  and  sixty- 
five  other  persons,  against  the  auditor,  treasurer,  and  the 
board  of  commissioners,  of  Grant  county,  and  Washington 
township  of  said  county,  to  enjoin  the  collection  of  certaia 
taxes  levied  and  assessed  for  the  purpose  of  enabling  said 
Washington  township  to  make  an  appropriation  of  $6,900 
to  aid  in  the  construction  of  the  Frankfort,  St.  Louis  and 
Toledo  Railroad.  The  appellees  jointly  demurred  to  each 
specification  of  the  appellants'  complaint  for  the  alleged  in- 
suiSBiciency  of  the  facts  therein  to  constitute  a  cause  of  ac- 
tion, which  demurrer  was  sustained  by  the  court,  and  to 
this  ruling  they  excepted.  Declining  to  amend  or  plead 
further,  judgment  was  rendered  against  the  appellants  for 
the  appellees'  costs. 

The  decision  of  the  circuit  court,  in  sustaining  the  ap- 
pellees' demurrer  to  their  complaint  and  the  several  spe- 
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cifications  thereof,  is  the  only  error  assigned  by  the  ap- 
pellants in  this  coart.  It  will  be  seen,  therefore,  that  the 
only  question  for  our  decision  may  be  thus  stated :  Were 
the  facts  stated  in  the  appellants'  complaint,  or  in  either  of 
its  specifications,  sufficient  to  constitute  a  cause  of  action ^ 
or  to  entitle  them  to  the  relief  prayed  for,  or  to  any  relief? 
The  proper  presentation  of  this  question  requires  that  we 
should  give  in  this  connection  a  summary,  at  least,  of  the 
facts  alleged  in  the  complaint,  and  in  each  of  its  specifi- 
cations. 

The  appellants  alleged,  in  substance,  that  they  were  sev- 
erally the  owners  of  real  estate  and  personal  property  in 
Washington  township,  in  Grant  county ;  that,  on  the  14th 
day  of  June,  1880,  a  pretended  levy  of  taxes  was  made 
upon  all  property  in  said  Washington  township,  by  the 
board  of  commissioners  of  said  Grant  county,  in  the  sum  of 
$6,900,  to  aid  in  the  construction  of  the  Frankfort,  St. 
Louis  and  Toledo  Bailroad;  that  said  pretended  levy  of 
taxes  had  been  placed  upon  the  tax  duplicate  by  the  appellee, 
the  auditor  of  said  county,  and  was  then  upon  the  duplicate 
in  the  hands  of  the  appellee,  the  treasurer  of  said  county,, 
for  collection,  who  was  threatening  to  collect  the  same,  and, 
if  not  enjoined,  would  levy  upon  and  sell  the  appellants' 
property  for  the  purpose  of  paying  said  taxes,  so  levied 
against  their  property ;  that  the  said  levy  was  unwarran- 
ted, illegal  and  void,  for  the  reasons  following,  to  wit: 

1.  That  no  such. corporation  as  the  Frankfort,  St.  Louis 
and  Toledo  Railroad  Company  ever  existed,  with  power  to 
build  or  maintain  a  railroad  in  or  through  said  township. 

2.  Because  the  board  of  commissioners,  at  the  time  they 
ordered  the  election  at  which  said  aid  was  voted,  were  with- 
out authority  to  order  such  election,  for  the  reason  that, 
within  less  than  one  year  prior  to  the  time  said  election  was 
so  ordered,  said  board  of  commissioners  had,  upon  a  proper 

petition,  ordered  an  election  in  said  township  upon  the  ques- 
VoL.  77.— 17 
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tion  of  appropriating  $14,000,  being  two  per  centum  on  tlie 
taxable  property  of  said  township,  on  the  tax  duplicate  for 
the  previous  year  as  delivered  by  the  auditor  to  the  treasurer 
of  said  county,  in  aid  of  the  construction  of  said  Frankfort, 
St.  Louis  and  Toledo  Railroad,  which  election  was  in  all  re- 
spects duly  held  after  due  notice  given ;  at  which  election 
more  votes  were  cast  against  said  appropriation  than  were 
cast  in  its  favor,  which  election  has  never  been  in  any  man- 
ner contested  or  set  aside. 

3.  That  said  board  of  commissioners,  before  ordering  the 
election  at  which  said  aid  was  voted,  did  not  investigate  into 
or  find  any  facts  conferring  jurisdiction  upon  said  board  to 
order  said  election. 

4.  That  said  board  of  commissioners,  in  ordering  said 
election,  did  not  at  any  time  or  in  any  manner  provide  that 
said  election  should  be  upon  the  appropriation  of  any  defi- 
nite sum,  or  any  sum,  in  aid  of  the  construction  of  said 
railroad. 

5.  That  the  notices  which  were  given  for  said  election,  at 
which  said  aid  was  voted,  were  given  and  made  by  the  au- 
ditor and  sheriff  of  said  county,  without  any  order  or  warrant 
from  any  person  or  persons  or  authority  whatever. 

6.  Because  said  election,  at  which  said  aid  was  voted,  was 
improperly  influenced  and  held,  and  the  legal  voters  voting 
at  the  same  in  favor  of  said  appropriation  were  improperly 
and  fraudulently  influenced  and  imposed  upon,  in  this,  to 
wit :  Before  said  election,  the  beneficiary  of  said  aid,  the 
Frankfort,  St.  Louis  and  Toledo  Railroad  Company,  made 
and  entered  into  a  pretended  agreement,  by  which  it  was 
agreed  that  said  Frankfort,  St.  Louis  and  Toledo  Railroad 
Company  should  pay  over  to  the  Fort  Wayne  and  Terre 
Haute  Narrow-Gauge  Railroad  Company  one-half  of  the  aid 
so  voted,  whenever  the  said  Fort  Wayne  and  Terre  Haute 
Narrow-Gauge  Railroad  should  be  built  through  and  into  said 
Washington  township ;  that  said  pretended  agreement  and 
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notices  thereof  were,  by  said  Frankfort,  St.  Louis  and  Tole- 
do Railroad  Company,  caused  to  be  published  in  newspapers 
of  general  circulation  in  said  Washington  township,  and 
printed  copies  of  said  agreement  and  notices  thereof  were, 
by  said  Frankfort,  St.  Louis  and  Toledo  Railroad  Company, 
caused  to  be  largely  and  generally  circulated  among  the 
voters  of  said  Washington  township,  and  said  pretended 
:agreement  was,  by  said  last  named  railroad  company,  caused 
to  be  recorded  in  the  miscellaneous  record  of  the  recorder's 
office  of  said  Grant  county ;  that  if  an  independent  election 
had  been  fairly  and  properly  held  in  said  township,  upon  the 
question  of  said  appropriation,  unbiased  by  said  illegal, 
wrongful  and  improper  agencies,  said  election  could  not 
have  been  carried  for  said  appropriation ;  that  neither  a  ma- 
jority of  the  voters  in  said  township  nor  a  majority  of  the 
voters  who  voted  at  said  election  were  at  that  time,  or  at  any 
time  since,  in  favor  of  said  appropriation,  independent  and 
unconnected  with  the  terms  of  said  agreement ;  and  that  said 
iigreement  constituted  the  inducement  upon  which  a  large 
number  of  the  voters  at  said  election  voted  in  favor  of  said 
appropriation,  the  number  who  thus  voted  upon  said  induce- 
ment being  sufficient  to  have  defeated  said  appropriation. 

7.  Because  said  election  was  improperly  influenced,  and 
said  election  was  improperly  held,  and  the  legal  voters,  vot- 
ing in  favor  of  said  appropriation,  were  fraudulently  im- 
posed upon,  in  this,  that,  when  the  order  for  said  election* 
was  made  and  notice  thereof  given,  the  beneficiary  of  said 
aid,  to  wit,  the  Frankfort,  St.  Louis  and  Toledo  Railroad 
C!ompany,  by  its  officers,  agents  and  emissaries,  published 
in  the  county  newspaper,  printed  in  Marion,  Indiana,  which 
largely  circulated  among  the  voters  of  said  Washington  town- 
ship, and  also  circulated  among  said  voters  printed  circu- 
lar copies  of  said  notice,  and,  in  order  to  give  it  pretended 
character,  caused  the  same  to  be  recorded  in  the  miscella- 
neous record  in  the  recorder's  office  of  said  county,  which 
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fact  was  also  inserted  in  the  notice  complained  of,  whick 
said  notice  was  in  the  words  and  figures 'following,  to  wit  r 
"Agreement  between  the  Frankfort,  St.  Louis  and  Toledo^ 
and  the  Fort  Wayne  and  Teire  Haute  NaiTow-Grauge  Rail- 
road Companies :  The  authorities  of  the  companies  above- 
mentioned  have  made  the  following  agreement,  which  ex- 
plains itself.  Office  of  the  Frankfort,  St  Louis  and  Toledo 
Railroad  Company,  January  22d,  1880.  Whereas  the  le- 
gal voters  of  Washington  township.  Grunt  county,  Indiana, 
filed  a  proper  petition  with  the  board  of  commissioners  of 
Grant  county,  Indiana,  asking  a  vote  of  the  legal  voters  of 
said  township  to  vote  aid  for  the  construction  of  the  Frank- 
fort, St.  Louis  and  Toledo  Railroad,  into  and  through  the 
township  of  Washington  aforesaid,  in  the  sum  of  $13,800, 
and  said  commissioners  have  ordered  said  election  for  Feb- 
ruary 21st,  1880,  as  provided  by  law ;  now  it  is  agreed  oof 
the  part  of  the  Frankfort,  St.  Louis  and  Toledo  Railroad 
Company,  that  said  railroad  company  will  pay  over  to  the 
officers  of  the  Fort  Wayne  and  TeiTe  Haute  Railroad  Com- 
pany the  one-half  of  said  $13,800,  when  said  Fort  Wayne 
and  Terre  Haute  Railroad  shall  be  built  into  and  through  said 
township  of  Washington  to  North  Marion,  Indiana,  as  said 
company  proposes  to  do  ;  and  it  is  expressly  agreed  by  said 
railroad  companies,  that,  if  said  Fort  Wayne  and  Terre 
Haute  Railroad  shall  not  be  built,  then  the  one-half  of  said 
aid  so  agreed  to  be  paid  over  to  said  Fort  Wayne  and  Terre 
Haute  Railroad  Company,  when  said  company  shall  be  en- 
titled to  it,  then  the  said  Frankfort,  St.  Louis  and  Toledo 
Railroad  Company  shall  surrender  and  release  to  the  several 
tax-payers,  who  voted  said  aid  as  aforesaid,  the  one-half  of 
said  aid  as  aforesaid,  that  would  be  due  to  said  company ;  so 
that,  in  case  the  said  Fort  Wayne  and  Terre  Haute  Railroad 
shall  not  be  built,  then  the  Frankfort,  St.  Louis  and  Toledo 
Railroad  Company  shall  only  receive  the  one-half  of  said  aid 
as  aforesaid.'' 


.*  • » •■•%  <«• 
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And  the  appellants  averred  that  said  agreements  were  in 
fact  made  by  said  railroad  companies,  signed  by  their  re- 
spective officers,  and  recorded  in  the  recorder's  office  of  said 
Grant  county,  on  the  10th  day  of  February,  1880 ;  that, 
iiad  an  independent  election  been  fairly  and  properly  held 
by  said  company,  on  its  own  account,  in  said  township,  and 
had  the  public  judgment  of  said  voters  been  left  free,  un- 
J>ia6ed  and  uninfluenced  by  said  illegal,  wrongful  and  im- 
proper agencies  and  notices,  the  said  election  would  not,  and 
«ould  not,  have  been  carried  for  said  appropriation ;  that 
said  proposition  was  well  known  to  the  board  of  commis- 
sioners, the  auditor  and  the  treasurer  of  said  Grant  county, 
then  in  office,  and  all  these  public  officers,  as  such,  permit- 
4;ed  said  improper  notices  to  be  published  and  circulated  as 
foresaid ;  that  said  Fort  Wayne  and  Terre  Haute  Railroad 
Oompany  was  an  insolvent  corporation,  which,  in  law  and 
in  fact,  had  forfeited  its  charter,  and  had  never  constructed 
3ny  part  of  its  road  in  any  place  whatever,  although  it  was 
proposed  and  organized  for  the  purpose  of  constructing  a  rail- 
road from  Fort  Wayne,  in  Allen  county,  to  and  beyond  Ma- 
rion, in  Grant  county ;  nor  was  it  then  prepared  or  able  to 
-construct  any  part  of  its  said  road ;  and  that  said  election 
was  not  so  advertised  and  carried  on  as  to  obtain  a  free  and 
lair  expression  of  the  legal  voters  of  said  township,  and  that 
-the  majority  of  the  legal  voters  who  voted  at  said  election  were 
not  then,  and  never  had  been,  in  favor  of  voting  for  said 
;appropriation,  independent  of  and  unconnected  with  the 
terms  and  conditions  of  said  agreement;  and  that  said 
4igreement,  and  the  circulation  thereof  as  aforesaid,  consti- 
•tuted  the  real  inducement,  upon  which  a  large  number  of  the 
voters  of  said  township,  to  wit,  a  majority  of  the  voters  vot- 
ing at  said  election,  voted  in  favor  of  said  appropriation, 
who  would  have  voted  against  it  and  defeated  the  same,  in- 
stead of  voting  for  it  as  they  did,  if  said  fraud  had  not  been 
£o  perpetrated  upon  them  ;  and  the  appellants  averred  that 
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they  did  not  discover  that  said  pretended  agreement  was  not 
bona  fide  until  more  than  six  months  after  said  election,  nor 
until  six  months  after  said  levy  was  ordered  by  said  board 
of  commissioners,  nor  until  the  construction  of  said  road 
was  completed  through  said  Washington  township.  By  rea- 
son of  which  facts  said  election  was  illegal,  a  fraud,  against 
public  policy  and  void.    Wherefore,  etc. 

The  first  question  presented  and  discussed  by  the  appel- 
lants' counsel,  in  their  brief  of  this  cause,  arises  on  the  sec- 
ond specification  of  the  complaint.  In  that  specification,  it 
will  be  seen  from  the  foregoing  summary  of  the  complaint, 
the  appellants  alleged  in  substance,  that  the  taxes  in  contro- 
Tersy  were  unwarranted,  illegal  and  void,  because,  as  they 
averred,  the  board  of  commissioners,  when  they  ordered  the 
election  at  which  such  taxes  were  voted,  were  without  au- 
thority to  make  such  order,  for  the  reason  that  within  one 
year  before  that  time  the  said  board  had,  upon  a  proper  pe- 
tition, ordered  an  election  in  said  township  on  the  question 
of  appropriating  $14,000  in  aid  of  said  Frankfort,  St.  Louis 
and  Toledo  Railroad,  which  election  was  in  all  respects  duly 
held  after  due  notice  given ;  at  which  election  more  votes 
were  cast  against,  than  were  cast  in  favor  of,  said  appropria- 
tion ;  and  that  said  election  was  never  in  anv  manner  con- 
tested,  nor  set  aside.  The  theory  of  this  specification  of  the 
complaint,  as  we  understand  it,  is,  that  when  the  board  of 
commissioners  had  duly  ordered  an  election  in  said  township 
on  the  question  of  appropriating  a  certain  sum  in  aid  of  a 
certain  railroad,  and  such  election  had  been  duly  held,  and 
a  majority  of  the  votes  cast  were  against  said  railroad  appro- 
priation, then,  and  in  that  event,  the  said  board  of  commis- 
sioners, within  one  year  thereafter,  would  be  without  au- 
thority, upon  a  proper  petition  therefor,  to  order  another 
election  to  be  held  in  said  township  on  the  question  of  ap- 
propriating the  same  or  any  other  sum  of  money  in  aid  of 
the  construction  of  the  same  railroad.     This  theory,  as  it 
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seems  to  us,  is  not  authorized  by  any  fair  construction  of 
the  railroad  aid  law,  and  can  not  be  sustained. 

In  support  of  this  theory  the  appellants'  counsel  rely  upon 
the  provisions  of  section  1  of  the  railroad  aid  act  of  May 
12th,  1869,  as  amended  by  an  act  approved  March  ITth, 
1875,  which  amended  section  1  was  again  amended  by  an 
act  approved  March  8th,  1879,  Acts  1879,  p.  46,  and  also 
upon  the  provisions  of  section  13  of  said  act  of  May  12th^ 
1869,  as  ameaded  by  said  act  of  March  17th,  1875,  Acts 
1875,  Spec.  Sess.,  pp.  70  to  72.  We  need  not  set  out  said 
amended  section  1  in  this  opinion,  but  we  may  say  generally, 
that  it  gives  the  board  of  commissioners  full  power,  and 
makes  it  the  duty  of  such  board,  upon  the  presentation  of 
proper  petitions,  signed  by  the  requisite  number  of  free- 
holders in  any  township,  to  order  such  petitions  to  be  en- 
tered at  full  length  upon  their  records ;  but  it  contains  no 
limitation  upon  the  number  of  such  petitions,  from  the  same 
township,  which  may  be  thus  received  and  acted  upon  in 
any  specified  period  of  time.  Said  amended  section  13 
reads  as  follows : 

••Sec.  13.  No  township  shall  be  authorized  by  the  provi- 
sions of  this  act  to  appropriate  to  railroad  purposes,  or  to 
raise  by  taxation  for  such  purpose,  to  exceed  two  per  centum 
upon  the  taxables  of  such  township  as  said  taxables  shall  ap- 
pear  upon  the  tax  duplicate  of  the  county,  in  any  one  period 
of  two  years." 

This  is  the  only  section  of  the  railroad  aid  act  of  May 
12th,  1869,  or  of  any  of  its  amendments,  which  can  be  said 
by  any  possibility,  as  it  seems  to  us,*  to  limit  in  any  degree 
the  number  of  railroad  aid  elections  in  any  township,  in  any 
given  period  of  time.  It  can  not  be  said,  we  think,  by  any 
fair  construction  of  language,  that  this  section  was  intended 
to  or  did  limit  the  power  of  the  board  of  commissioners  to 
order  elections  to  be  held  in  any  township,  on  the  question 
of  such  township  making  an  appropriation  to  aid  in  the  con- 
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stniction  of  any  railroad  ranQing  into  or  through  its  territo- 
rial limits,  upon  the  presentation  of  proper  petitions  of  the 
freeholders  of  the  township,  in  any  given  period  of  two  years, 
until  and  unless  it  shall  be  made  to  appear  that  within  snch 
period  such  township  has  already  appropriated  to,  or  raised 
by  taxation  for,  railroad  purposes,  an  amount  equal  to  two 
per  centum  upon  the  taxables  of  such  township  as  the  same 
appear  upon  the  tax  duplicate  of  the  county.  The  limitation 
is  upon  the  amount  which  the  township  might  appropriate  to, 
or  raise.by  taxation  for,  railroad  purposes  within  anyone 
period  of  two  years,  and  not  upon  the  number  of  elections 
which  the  board  of  commissioners  may  order  in  the  town- 
ahip  upon  the  question  of  such  appropriation  within  such  pe- 
riod of  time ;  and  certainly  not,  where  it  appears,'  as  in  this 
case,  that  at  the  only  prior  election  in  the  township  upon 
such  question,  within  such  period  of  two  years,  a  majoritj 
of  the  votes  cast  were  against  the  appropriation. 

In  Brocaw  v.  The  Boardy  etc.y  73  Ind.  543,  one  phase  of 
this  question  of  the  power  of  the  county  board  was  consid- 
ered, and,  in  delivering  the  opinion  of  the  court,  Elliott, 
J.,  said :  ^*  There  is  nothing  in  the  act  indicating  that  the 
power  to  make  an  appropriation  is  exhausted  when  once  ex- 
ercised. Section  1  of  the  act  fixes,  as  we  have  seen,  the 
amount  which  shall  be  assessed  upon  one  petition,  and  seo- 
tion  13  provides  that  such  assessments  shall  not  be  made 
oftener  than  once  in  two  years,  but  there  is  nothing  re- 
stricting the  exercise  except  as  to  the  amount  named  and  to 
the  period  limited.'*  In  the  case  at  bar,  the  second  speci- 
fication of  the  complaint  does  not  show  that  Washington 
township  had  appropriated  to,  or  raised  by  taxation  for,  rail- 
road purposes,  any  amount  whatever,  within  the  period  of 
two  years  prior  to  the  time  the  board  of  commissioners  or- 
dered the  election  mentioned  in  said  specification;  and, 
therefore,  it  fails  to  show  that  said  board  were  without  au- 
thority to  order  such  election. 
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The  next  question  presented  by  the  appellants'  counsel  is 
founded  upon  the  fourth  specification  of  the  complaint.  In 
this  specification  it  was  alleged  that  the  taxes,  which  are  the 
subject  of  this  suit,  were  unwarranted,  illegal  and  void,  for 
the  reason  that  said  board  of  commissioners,  in  ordering 
Baid  election,  did  not  at  any  time  or  in  any  manner  provide 
that  said  election  should  be  upon  the  appropriation  of  any 
definite  sum,  or  any  sum,  in  aid  of  the  construction  of  said 
railroad.  There  is  nothing  in  the  railroad  aid  law,  or  aAy 
of  its  amendments,  which  required  that*  the  board  jof  com- 
missioners, in  ordering  said  election,  should  provide  in  said 
order  that  said  election  should  be  upon  the  appropriation  of 
any  sum,  definite  or  indefinite,  in  aid  of  the  construction  of 
said  railroad.  In  the  amended  section  1  of  the  act,  it  was 
made  the  duty  of  the  board  of  commissioners,  after  being 
satisfied  that  the  petition  had  been  signed  by  the  requisite 
number  of  freeholders  of  the  township,  <<to  cause  the  same 
to  be  entered  at  full  length  upon  their  records."  Section  2 
of  the  act,  as  amended  by  the  act  of  March  17th,  1875,  then 
provided  what  order  the  board  should  make  in  the  matter, 
as  follows : 

'^Sec.  2.  The  board  of  commissioners  shall  take  said  pe- 
tition under  advisement  and  thereupon  order  the  polls  at 
the  several  voting  places  of  the  township  so  petitioning  to 
be  opened,  on  a  day  to  be  named  in  the  order,  which  shall 
not  be  less  than  thirty  nor  more  than  sixty  days  thereafter, 
and  the  votes  of  the  legal  voters  of  such  township  named 
in  said  petition  to  be  taken  upon  the  subject  of  appropri- 
ating money  by  such  township,  for  the  purpose  of  aiding 
in  the  construction  of  such  railroad,  as  prayed  for  in  said 
petition." 

Of  course,  it  may  be'inferred,  in  the  absence  of  any  ad- 
verse averment,  that  the  petition  contained  the  specified  and 
definite  amount  which  it  prayed  that  Washington  township 
might  appropriate  to  aid  in  the  construction  of  the  railroad 
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mentioned  therein.  It  may  be  assumed,  in  the  absence  of 
anything  appearing  to  the  contrary,  that  the  board  of  com- 
missioners ordered  the  election  to  be  held  upon  the  question 
of  appropriating  money,  as  prayed  for  in  the  petition,  and 
this  was  su£Scient.  The  order  was  no  doubt  made  in  the 
matter  of  said  petition,  and,  perhaps,  in  immediate  connec- 
tion with  the  entry  of  the  petition  on  the  records  of  the 
board.  It  was  not  necessary,  we  think,  that  the  amount 
specified  in  the  petition  should  be  set  out  in  the  order  of  the 
board  for  an  election. 

The  sixth  and  seventh  specifications  of  the  complaint  al- 
lege substantially  the  same  matters,  and  diifer  from  each 
other  chiefly  in  this,  that  the  seventh  specification  contains 
a  more  elaborate  and  detailed  statement  of  the  facts  relied 
upon  than  does  the  sixth,  and  in  that  it  alleges  further  that 
the  appellants  did  not  discover  that  the  agreement  set  out 
therein  was  not  bona  fide  until  more  than  six  months  after 
the  election,  and  after  the  levy  of  the  taxes  in  controversy, 
nor  until  the  complete  construction  of  said  railroad  through 
said  Washington  township.  The  two  specifications  may, 
therefore,  be  properly  considered  together.  We  have  here- 
tofore o^iven  a  full  summarv  of  the  matters  alleged  in  each 
of  these  specifications,  and  it  will  be  seen  therefrom  that  the 
substance  of  the  charge  in  these  specifications  was,  that  the 
election  had  been  carried  in  favor  of  the  appropriation  by 
means  of  improper  influences  and  fraudulent  practices,  and 
that  without  the  use  of  these  means  the  election  could  not 
have  been  carried  for  the  appropriation.  The  improper  in- 
fluences and  fraudulent  practices,  mentioned  in  said  specifi- 
cations, consisted  in  an  agreement  entered  into  between  the 
beneficiary  of  the  aid,  named  in  the  petition,  and  the  officers 
of  another  organized  railroad  company,  to  the  effect  that  if 
the  latter  should  build  their  projected  railroad  into  and 
through  Washington  township  to  North  Marion,  the  former 
would  pay  over  to  the  latter  the  one-half  of  said  aid ;  and 
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that,  if  the  latter  failed  to  build  their  proposed  railroad,  the 
former  would  surrender  and  release  to  the  tax-payers  of  said 
township  the  one-half  of  said  aid,  so  that  if  the  latter  failed 
to  build  their  proposed  railroad,  the  former  would  only  re« 
eeive  the  one-half  of  said  aid.  It  was  not  alleged  that  there 
was  any  attempt  on  the  part  of  either  of  the  parties,  or  of 
any  one  else,  to  conceal  this  agreement  from  the  voters  or 
tax-payers  of  said  township  ;  but,  on  the  contrary,  it  was  al~ 
leged  that  the  agreement  had  been  made  public,  in  almost  ev- 
ery conceivable  mode,  throughout  said  Washington  township. 

We  are  of  the  opinion  that  the  matters  alleged  in  the  sixth 
and  seventh  specifications  of  the  complaint  were  not  suf- 
ficient to  show  such  improper  influences  and  fraudulent 
practices  on  the  part  of  the  appellees,  or  of  either  of  them,, 
as  would  or  ought  to  vitiate  or  avoid  the  said  election,  or 
the  taxes  levied  in  pursuance  thereof.  It  will  be  seen  from 
the  allegations  of  both  of  said  specifications,  that  the  alleged 
imposition  and  fraud  are  predicated  upon  the  said  agree- 
ment between  the  beneficiary  of  the  aid  and  the  other  rail- 
road company  mentioned  therein.  This  agreement  was  either 
legal  or  illegal.  If  it  was  a  legal  and  valid  agreement^  we 
fail  to  see  how  its  circulation  through 'the  township  could 
improperly  influence  or  fraudulently  impose  upon  the  voters 
and  tax-payers  of  said  township.  If,  on  the  other  hand,, 
the  agreement  was  illegal,  it  was  void  from  the  beginning,, 
and  the  appellants  must  be  presumed  to  have  known  it,  and 
they  can  not  now  be  heard  to  say,  that  they  and  the  other 
voters  and  tax-payers  of  the  township  were  improperly  in- 
fluenced or  bribed  by  such  void  and  illegal  agreemenj;  to  cast 
their  votes,  at  said  election,  in  favor  of  said  appropriation. 

Upon  the  whole  case  our  conclusion  is,  that  the  demur- 
rers, for  the  want  of  facts,  were  correctly  sustained  to  the 
complaint  and  its  several  specifications. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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No.  8754. 

Shanklin  et  al.  v.  The  Franklin  Life  Inbubance 
rr  ag  Company. 

180   8715 

Heal  Estate,  Action  to  Hecoyer,— Sheriffs  Sale.— Judgment.— Paff- 
ment. — Affreement. — Conveyance. — TiUe. — Equity. — ^The  plaintiff  had  a 
suit  pending  to  foreclose  a  mortgage  on  real  estate  on  which  A.  had  a 
junior  lien  by  judgment.  A  valid  agreement  was  made  between  the 
debtor  and  W.  &  S.  by  which  W.  &  S.  undertook  to  pay  the  judgment, 
whereupon  the  plaintiff  dismissed  its  suit  as  against  A.  Execution  was 
issued  on  A.^s  judgment,  upon  which  H.  purchased  the  property,  satis- 
iying  the  judgment,  and  taking  a  certificate  of  purchase,  and  then  W. 
&  S.  paid  him  what  he  had  bid,  and  thereafter  he  held  the  certificate 
tLB  their  trustee  and  to  indemnify  himself  as  their  surely  on  another 
matter.  At  the  proper  time  he  received  a  sheriff's  deed,  and  then,  bar- 
ing been  released  as  surety,  he  conveyed  to  W.,  with  the  consent  of  S.| 
and  W.,  by  deed  of  quitclaim,  conveyed  to  the  appellant.  The  plain- 
tiff finally  obtained  a  sheriff^s  deed  upon  sale  to  satisfy  Its  mortgage, 
and  brought  this  suit  for  possession. 

Held,  that  the  transaction  between  W.  A  S.  and  H.  was  in  equity  a  re- 
demption of  the  property  from  the  sale  upon  the  judgment,  and  a  pay- 
ment by  them  of  the  judgment,  and  that  the  paper  title  acquired  by 
them,  under  the  circumstances,  could  not  be  interposed  against  the 
plaintiff. 

From  the  Madison  Circuit  Court. 

V.  L.  Henry  and  TT.  S.  Diven^  for  appellants. 
H.  J.  MiUigaUy  for  appellee. 

MoBRis,  C. — ^This  suit  was  brought  by  the  appellee,  against 
the  appellants,  to  recover  the  possession  of  lot  22  in  the 
southwest  square  of  the  city  of  Anderson,  in  Madison  coanty, 
Indiana.  The  appellants  William  V.  and  Sarah  Shanklia 
xlemun*ed  jointly  and  severally  to  the  complaint.  Their  de- 
murrers were  overruled,  "they,  together  with  the  appel- 
lant David  W.  Swank,  then  answered  the  complaint  by  a 
-general  denial.  The  other  appellant  Benjamin  Shelly  made 
default,  and  the  complaint  was  taken  as  confessed  against 
him.  The  cause  was  submitted  to  the  court  for  trial.  The 
430urt,  upon  the  request  of  the  appellants,  found  the  facts 
specially,  and  the  conclusions  of  law  arising  thereon,  in  fa* 
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Yor  of  the  appellee.  The  appellants  excepted  to  the  con- 
clusions of  law  as  found  by  the  court.  Among  others,  the  ap* 
pellants  assign  as  error  the  conclusions  of  law  found  by  the* 
court,  and,  as  they  say  they  do  not  care  to  argue  any  of  the 
errors  assigned  except  this,  the  others  will  not  be  noticed. 
The  facts  found  by  the  court  are  as  follows :  "On  the 
5th  day  of  April,  1876,  the  Eagle  Chair  Company,  a  corpo- 
ration organized  according  to  the  laws  of  the  State  of  Indi- 
ana, was  the  owiier  in  fee  simple  of  lot  22,  in  the  southwest 
square  of  the  city  of  Anderson,  Madison  county,  Indiana ;: 
that,  .on  said  day,  said  Eagle  Chair  Company,  David  W* 
Swank,  Elisha  B.  HoUoway  and  Alfred  Walker  executed  to» 
this  plaintiff  a  note  for  $1,500,  due  twelve  months  after 
date,  with  interest  at  ten  per  cent,  per  annum  after  matu- 
rity, and  five  per  centum  on  the  principal  sum  as  attorney 
fees,  which  note  was  executed  for  money  by  plaintiff  loaned 
to  said  Eagle  Chair  Company ;  that,  on  the  10th  day  of 
April,  1876,  the  said  Eagle  Chair  Company  executed  to 
plaintiff  its  mortgage  on  said  real  estate  to  secure  the  pay- 
ment of  said  note;  that  afterward,  on  the  16th  day  of 
April,  1877,  the  plaintiff  filed  in  this  court  her  complaint  on 
said  note,  and  to  foreclose  said  mortgage,  making  defend- 
ants thereto  the  makers  of  said  note  and  all  junior  incum- 
brances of  said  real  estate,  except  the  Citizens  National 
Bank  of  Greensburg,  Indiana ;  that,  after  the  execution  of 
said  mortgage  and  before  the  filing  of  said  complaint,  to 
wit,  at  the  December  term,  1876,  said  bank  recovered,  in 
the  Madison  Circuit  Court,  a  judgment  against  the  said  Ea- 
gle Chair  Company  for  $389.74,  which  was  a  lien  upon  said 
real  estate,  junior  to  the  plaintiff's  mortgage;  that  said 
bank  was  made  defendant  to  said  complaint  by  the  plaintiff 
to  the  suit  for  foreclosure,  but  was  not  served  with  sum- 
mons in  said  cause ;  that,  on  the day  of  May,  1877, 

while  said  cause  was  pending,  the  Eagle  Chair  Company  en-^ 
tered  into  a  written  agreement  with  David  W.  Swank, 
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Alfred  Walker  and  William  V.  Shanklin,  in  which,  for  a 
valuable  consideration,  said  Swank,  Shanklin  and  Walker 
agreed  to  pay  off  and  satisfy  the  judgment  of  said  bank, 
with  other  judgments  mentioned  in  said  agreement ;  that 
the  plaintiff  herein,  with  full  knowledge  of  said  agreement, 
dismissed  said  cause,  as  to  said  bank,  before  judgment  and 
decree  in  her  suit  to  foreclose  said  mortgage ;  that,  after 
the  making  of  said  agreement,  said  propeily,  with  other 
real  estate  of  said  Eagle  Chair  Company,  was  legally  sold 
upon  an  execution  legally  issued  upon  the  judgm^t  of  said 
bank,  by  the  sheriff  of  Madison  county,  and  was  bid  in  by  one 
Charles  L.  Henry,  on  the  1st  day  of  September,  1877,  for 
the  full  amount  of  said  judgment  and  costs,  who  took  a  cer- 
tificate of  purchase  therefor.  Said  Swank  and  Shanklin  af- 
terward paid  said  Henry  the  amount  by  him  paid  for  said 
certificate  on  said  sale,  and  said  Henry  held  said  certificate 
in  trust  for  them,  and  also  as  collateral  security  to  protect 
him  on  a  note  for  which  he  was  security  for  them,  and  un- 
der an  agreement  to  transfer  the  same  to  them  or  their  or- 
der, whenever  they  paid  off  said  note  upon  which  he  was 
security  as  aforesaid ;  that  said  Henry  afterward,  on  the 
4th  day  of  September,  1878,  said  real  estate  not  having  been 
redeemed ,  received  a  sheriff' s  deed  for  said  real  estate  In  accor- 
dance with  said  certificate,  and  afterwards  said  Swank  and 
Shanklin  paid  off  said  note  on  which  said  Henry  was  secu- 
rity, and  said  Henry  and  wife  by  deed  of  quitclaim  conveyed 
said  real  estate  to  said  Swank,  with  the  consent  of  said 
Shanklin ;  that  said  Swank  afterwards,  by  deed  of  quit- 
claim, conveyed  the  same  to  the  defendant  Sarah  Shanklin; 
that  the  plaintiff,  at  the  October  term,  1877,  of  the  Madi- 
son Circuit  Court,  recovered  a  judgment  on  her  said  note 
and  a  decree  of  foreclosure  of  said  mortgage,  for  $1,651.74 
and  costs  in  said  suit.  The  Eagle  Chair  Co. ,  David  W.  Swank, 
Elisha  B.  Holloway,  Alfred  B.  Walker  and  Maitha  A.  Hol- 
loway  was  [were]  forever  barred  and  foreclosed  ;  that  sum- 
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mons  had  been  duly  served  on  all  of  said  defendants ;  that 
on  the  29th  day  of  December,  1877,  upon  a  duly  certified 
copy  of  said  judgment  and  decree,  the  sheriff  of  Madison 
county,  Indiana,  sold  said  real  estate  to  one  James  N.  Sans- 
berry  for  $1,738.04,  the  amount  of  said  judgment  and  costs  ; 
that  said  sheriff  executed  to  said  Sausberry  a  certificate  of 
purchase  therefor,  which  he  assigned  to  the  plaintiff  before 
the  expiration  of  the  year  of  redemption  ;  that  the  lot  not 
having  been  redeemed,  the  sheriff  on  the  8th  of  February, 
1879,  conveyed  said  lot  to  the  plaintiff ;  that  the  defendants 
are  in  possession  of  said  property  under  the  deeds  made  by 
said  Henry  and  Swank  to  said  Sarah  Shanklin,  both  of 
which  deeds  were  made  before  the  commencement  of  this 
suit,  and  claim  no  other  title ;  that,  before  this  suit  was  com- 
menced, the  plaintiff  demanded  possession  of  said  property 
of  said  defendants,  who  refused  to  deliver  the  possession 
thereof  to  the  plaintiff ;  that  David  W.  Swank,  on  the  14th 
day  of  November,  1877,  filed  his  voluntary  petition  in  bank- 
ruptcy in  the  United  States  District  Court  for  the  district  of 
Indiana,  and,  on  the  81st  day  of  July,  1878,  received  from 
said  court  his  final  discharge  in  bankruptcy,  before  the  deed 
was  made  by  Henry  to  him.'* 

Upon  the  foregoing  finding  of  facts,  the  court  found,  as 
a  conclusion  of  law,  that  the  appellee  was  the  owner  and  en- 
titled to  the  possession  of  the  premises  in  controversy. 

The  judgment  recovered  by  the  Citizens  National  Bank  of 
Greensburg,  though  obtained  after  the  execution  of  the  ap- 
pellee's mortgage,  was  a  lien  upon  the  equity  of  redemption 
which  the  Eagle  Chair  Company,  the  mortgagor  and  judg- 
ment debtor,  then  had  in  the  real  estate  in  controversy. 
And  the  sale  of  this  equity  of  redemption,  upon  an  execu- 
tion legally  issued  upon  said  judgment,  and  the  conveyance 
of  the  premises  by  the  proper  ofiicer  at  the  proper  time  to 
the  purchaser,  Henry,  transferred  to  him  the  mortgagor's 
interest  in  the  land,  unless  the  suit  commenced  by  the  ap- 
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pellee  to  foreclose  its  mortgage,  pending  at  the  time  of 
sale,  prevented  the  title  from  passing. 

It  is  admitted  by  the  appellee,  that  if  Henry  had  par- 
chased  the  equity  of  redemption  before  its  suit  to  foreclose 
had  been  commenced,  upon  an  execution  issued  upon  the 
bank  judgment,  the  title  would  have  passed.  But  it  is 
insisted  that,  as  the  sale  was  made  after  its  suit  to  foreclose 
was  commenced,  Henry  purchased  subject  to  the  pending 
suit  against  the  Eagle  Chair  Company,  and  is  bound  by  the 
results  of  that  suit  to  the  same  extent  that  said  company  is 
bound ;  that  the  pendency  of  the  suit  was  notice  to  him, 
and  that  by  his  purchase  he  simply  stepped  into  the  shoes  of 
the  Eagle  Chair  Company.  But  to  this  it  may  be  answered, 
that  the  judgment  of  the  bank  was  a  lien  upon  the  interest 
which  the  judgment  debtor  had  in  the  premises  in  Decem- 
ber, 1876,  at  the  time  when  the  judgment  was  rendered, 
and  that  the  deed  which  Henry  afterwards  obtained  from 
the  sheriff  will  take  effect  by  relation  from  the  date  of  the 
judgment,  and  pass  to  the  purchaser  the  title  to  the  premises 
in  controversy,  which  the  Eagle  Chair  Company  then  had. 
In  the  case  of  Smith  v.  AUen,  1  Blackf .  22,  the  court  says: 
**The  purchaser's  title  at  sheriff's  sale  takes  effect  from  the 
date  of  the  judgment."  Doe  v.  Horn,  1  Ind.  363 ;  BeUaws 
V.  McGinniSj  17  Ind.  64 ;  Ashley  v.  Eberts,  22  Ind.  55. 

Rorer  on  Judicial  Sales,  sec.  976,  says:  **Where  judg- 
ments are  liens',  the  deed  of  the  sheriff  relates  back  to  the 
date  of  the  judgment,  and  carries  title  from  that  date  against 
all  claims  and  liens  junior  thereto."  McCormick  v.  McMur- 
trie,  4  Watts,  192  ;  Martin  v.  Martin,  7  Md.  368 ;  Oaterberg 
v.  Union  Trust  Go.,  93  U.  S.  424,  428. 

The  claim  of  the  appellee  to  the  equity  of  redemption  rests 
upon  its  suit  to  foreclose  its  mortgage,  and  is  confessedly 
junior  to  the  judgment  in  favor  of  the  bank  against  the  Ea- 
gle Chair  Company. 
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Bat  it  is  urged  by  the  appellee  that  the  payment  made  by 
Swank  and  Shanklin  to  Henry,  of  the  amount  which  he  paid 
for  the  lot  at  the  sheriff's  sale,  was  in  performance  of  their 
agreement  with  the  Eagle  Chair  Company  to  pay  the  bank 
judgment  on  which  the  sale  was  made. 

The  court  not  only  finds  that  Shanklin  and  Swank  paid 
Henry  the  amount  which  he  paid  for  the  lot,  but  that  he  held, 
from  that  time  until  he  obtained  a  deed  for  the  lot,  the  cer* 
tificate  of  purchase  in  trust  for  them,  and  as  security  against 
his  liability  as  their  surety  on  a  note ;  that  they  afterwards 
paid  the  note  on  which  Henry  was  surety,  and  that  he,  with 
the  consent  of  Shanklin,  conveyed  to  Swank,  who  conveyed 
to  Sarah  Shanklin.  It  is  not  expressly  found  by  the  court 
whether  or  not  Mrs.  Shanklin  paid  Swank  any  consideration 
for  the  conveyance  to  her,  but  we  think  the  fair  inference 
from  the  facts  found  is,  that  she  did  not. 

Had  Shanklin  and  Swank,  or  either  of  them,  purchased  thQ 
lot  at  the  sheriff's  sale  on  the  judgment  wUch  they,  with 
Walker,  had  agreed  to  pay,  in  equity  such  purchase  would 
be  regarded  as  a  payment  of  the  judgment,  and  they  would 
not  be  permitted  to  assert  the  title  so  acquired  against  the 
judgment-debtor.  And  so,  too,  the  payment  to  Henry  of 
the  amount  paid  by  him  at  sheriff's  sale  for  the  lot  .will,  in 
eqnity ,  be  regarded  as  a  redemption  of  the  lot  from  the 
sheriff's  sale  for  the  benefit  of  the  Eagle  Chair  Company, 
for  whom,  and  for  a  valuable  consideration,  they  had  agreed 
to  pay  the  judgment.  The  payment  to  Henry,  and  the  claim 
of  the  appellants  to  hold  the  title  procured  by  such  payment 
for  their  benefit,  is  analogous  to  the  claim  of  a  party  whose 
duty  it  was  to  pay  the  taxes  upon  land,  but  who,  instead  of 
doing  so,  buys  the  land  at  tax  sale  for  his  own  benefit.  The 
rule  is,  that  a  purchase  made  by  one  whose  duty  it  was  to  pay 
the  taxes  shall  operate  as  payment  only.  Cooley  on  Tax- 
ation, p.  346.  The  law  does  not  allow  a  party  to  acquire 
rights  as  against  a  third  party  by  the  neglect  of  a  duty  which 
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he-  owed  to  sach  third  party.  Cooky  v.  Waterman^  16  IGch. 
866 ;  Smith  v.  Leiois,  20  Wis.  369 ;  FiaU  v.  St.  Clair's 
Heirs,  6  Ohio,  227. 

We  conclude  that  the  payment  to  Henry  and  the  subse- 
quent conveyanced  to  Swank  and  Sarah  Shanklin,  can  only 
operate  as  payment  of  the  judgment  which  it  was  the  duty 
of  Swank,  Shanklin  and  Walker  to  pay,  and  that  the  judg- 
ment below  should  be  affirmed. 

Feb  Curiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  cost  of  appel- 
lants. 
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Pbesseb  V.  The  State. 

Obihikal  JjAW.-^Assault  and  Battery. ^Self-Defence.-^InBintetiaH.^la  a 
prosecutioa  for  an  assault  and  battery  with  Intent  to  kill,  there  to  no 
substantial  error  in  striking  out  of  an  instruction,  defining  the  extent 
of  the  right  of  self-defence,  the  words|^^The  defendant  insists  tiiat  be 
acted  in  self-defence  on  the  occasion  mentioned  in  the  indictment*' 

8amb.— Z>eacUy  Weapon,^^ne  who  unlawfully  and  wrongfully  brings  on 
a  contest  has  no  right  to  make  use  of  a  deadly  weapon  until  he  has  made 
an  effort  in  good  faith  to  withdraw. 

SJLUE.—8e^f-Defence.— Where  one  who  is  without  fault  is  assailed  by  an- 
other, and  he  reasonably  apprehends  death  or  great  bodily  harm,  unless 
he  takes  the  life  of  his  assailant,  he  is  excusable  in  doing  so  upon  the 
ground  of  self-defence. 

Same. — Betreat.—A  person,  being  without  fault,  may  repel  force  by  force 
without  retreating. 

Same.— JftttuaZ  Combat.^A  person  who  wrongfully  and  voluntarily  en- 
ters into  a  combat,  armed  with  a  deadly  weapon,  and  is  assailed  by  his 
adversary  with  his  fist,  is  not  justified  in  using  such  weapon,  without  In 
good  faith  making  an  effort  to  withdraw  from  the  contest. 

New  TKiJLL.^Newly-Discavered  Evidence, —DUigence. —A  new  trial  can 
not  be  granted  upon  the  ground  of  newly-discovered  evidence,  unless 
it  appears  that  the  evidence  would  probably  change  the  verdict  upon 
another  trial;  nor  unless  the  party  asking  it  shows  that  he  has  used 
proper  diligence. 
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WiTMESS. — Contradiction  qf, ^Character.— A  witness  who  is  contradicted 
by  evidence  disproving  the  matters  of  fact  testified  to  by  tiim  can  not 
cali  witnesses  to  prove  good  character. 

Eyidsnce. — VerdiiU,--Jury.--A1^mt8.^Practi4x.--A(SL^9ky\X&  in  support 
of  a  charge  of  misconduct  on  the  part  of  a  juror,  wliich  contain  incom- 
petent evidence,  are  properly  excluded. 

^AME. — ^Where  an  instrument  contains  competent  and  incompetent  evi- 
dence, the  court  is  not  compelled  to  receive  it  upon  the  trial  of  any 
question. 

From  the  Hancock  Circuit  Court. 

r.  J,  Kane^  2\  P.  Davis,  D.  Moss  and  R.  R.  Stephenf 
^soUf  for  appellant. 

D.  P.  Raldtmnj  Attorney  General,  for  the  State. 

ELLioiTy  C.  J. — The  grand  jury  of  the  Hamilton  Circuit 
Court  returned  an  indictment  against  the  appellant  for  as- 
sault and  battery  with  intent  to  kill  one  John  T.  Booth. 
Upon  the  application  of  appellant,  the  venue  was  changed 
to  Hancock  county,  where  the  case  was  tried,  and  the  ap- 
pellant convicted  of  an  assault  and  battery. 

The  questions  here  presented  arise  upon  the  motion  de- 
nying a  new  trial. 

The  evidence  is  somewhat  conflicting.  That  for  the  pros- 
ecution shows  this  state  of  facts :  On  the  morning  of  the 
last  presidential  election  Booth  was  passing  from  his  home 
to  his  store ;  hearing,  as  he  arrived  at  the  polling  place, 
some  dispute  about  voting  a  drunken  man,  he  stopped  and 
stood  near  McKenzie,  one  of  the  disputautB ;  angry  words 
had  passed  between  the  appellant  and  McKenzie,  and  the  ap- 
pellant, applying  to  Booth  one  of  the  vilest  and  most  sting- 
ing epithets  that  a  man  can  use,  said,  ^'You  are  standing  at 
his  back,  are  you?"  Booth  resented  the  insult,  and  both 
be  and  appellant  were  about  to  fight,  but  the  persons  around 
the  polls  crowded  in  and  prevented  them  from  fighting. 
Smarting  under  the  insult.  Booth  made  some  angry  remarks, 
and  these  were  repeated  to  the  appellant.  Some  hours  after 
the  quarrel  at  the  polling  place,  appellant  sent  Booth  a  mes- 
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sage  asking  him  to  come  and  see  him  at  a  place  not  far  f ronr 
the  polls,  that  he  wanted  to  amicably  settle  the  difficulty. 
Booth  went  to  the   place   designated;  Presser  there  said 
something  about  taking  back  what  he  had  said  in  so  far  as 
it  cast  any  imputation  upon  the  mother  of  his   adversary^ 
but  that  he  would  not  take  back  an3rthing  which  referred  to 
him  personally,  accompanying  his  statement  with  angry  and 
insulting  words.     Booth  raised  his  arm  to  strike,  but  both 
his  hands  were  caught  and  held  by  a  friend  of  Presser' s, 
and  while  in  this  situation  Presser  thrust  a  knife  into  his- 
side  seriously  wounding  him.     The  evidence  for  the  defence- 
contradicts  in  many  material  particulars  that  of  the  State. 
There  is  no  very  great  difference  in  the  accounts  of  the 
quarrel  at  the  polls,  but  there  is  as  to  the  encounter  in  which- 
Booth  received  his  wound.     The  witnesses  for  the  defence 
testify  that  Booth  was  the  aggressor  and  brought  on  the 
quarrel,  and  that  he  was  surrounded  by  friends  ready  to  as* 
sist  him.   It  is,  however,  generally  agreed  that  he  came  to  the 
place  of  the  encounter  at  the  solicitation  of  Presser.     Some 
of  the  witnesses  for  the  defence  swear  that  the  accused  did 
not  use  a  knife ;  others  leave  a  different  impression.     There 
is  also  a  different  statement  as  to  the  situation  of  the  parties- 
when  Presser  struck,  or,  as  he  himself  swears,  attempted  to- 
strike  Booth.     It  is  also  sworn  by  these  witnesses   that, 
threats  were  made  by  Booth,  and  that  these  were  commu-i- 
nicated  to  the  appellant  prior  to  the  rencounter,  and  that 
Presser  sought  the  meeting  with  Booth  for  the  purpose  of 
amicably  adjusting  their  quarrel. 

Instructions  numbered  twenty  and  twenty-one,  asked  by 
the  appellant,  read  as  follows : 

**20.  The  defendant  insists  that  he  acted  in  self-defence 
on  the  occasion  mentioned  in  the  indictment.  The  right  o£ 
self-defence  extends  to  all  cases  where,  from  the  acts  of  the* 
assailant,  the  defendant,  being  without  fault  himself,  be-- 
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lieves,  and  has  reason  to  believe,  that  he  is  in  danger  of 
great  bodily  harm. 

*'21.  If  you  find  from  the  evidence,  that,  while  the  de- 
fendant was  peaceably  attending  the  last  presidential  elec- 
tion, he  was  violently  assaulted  by  Booth  and  others,  he  had 
the  right,  without  retreating,  to  repel  force  by  force ;  and 
If,  in  the  exercise  of  his  right  of  self-defence,  his  principal 
assailant  was  injured,  he  was  justifiable." 

The  court  refused  to  give  the  instructions  as  asked,  but 
idid  give  them  with  some  modifications.  The  only  change 
made  in  the  language  of  the  twentieth  instruction  was  the 
striking  out  of  the  words,  <<The  defendant  insists  that  he 
acted  in  self-defence  on  the  occasion  mentioned  in  the  indict- 
ment." In  this  there  was  no  substantial  error.  The  prin- 
ciple of  law  declared  in  the  instruction  was  as  complete  and 
<5lear  without  these  words  as  with  them.  The  meaning  of 
the  instruction  was  not  limited  by  their  omission.  The 
omission  certainly  did  not  impair  its  force. 

The  modification  of  the  twenty-first  instruction  consisted 
in  writing  after  the  word  **was,"  and  before  the  word  ♦^vi- 
olently,"  the  words,  **without  fault  on  his  part."  We  think 
Hie  court  did  right  in  putting  into  the  instruction  the  words 
here  criticised  by  appellant.  Without  these  words,  the 
meaning  of  the  instruction  is,  that  the  defendant  was  enti- 
tled to  an  acquittal  upon  the  ground  of  self-defence,  irre- 
spective of  the  question  of  who  was  in  fault  in  bringing  on 
ihe  combat.  This  is  not  the  law.  The  man  who  unlawfully 
-and  wrongfully  brings  on  a  contest  has  no  right  to  make  use 
of  a  deadly  weapon  until  he  has  made  an  effort,  in  good 
^aith,  to  withdraw* 

In  Kingen  v.  The  State^  45  Ind.  518,  Mr.  Bishop's  state- 
ment of  the  rule  is  quoted  and  approved.  That  statement 
is  as  follows:  **This  right  of  self-defence  is  commonly 
:8tated  in  the  American  cases  thus:  If  the  person  as- 
:flaulted,  being  himself  without  fault,  reasonably  apprehends 
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death  or  great  bodily  harm  to  himself ,  unless  he  kills  the 
assailant,  the  killing  is  justifiable."  1  Bishop  Crim.  Law^ 
865.  This  statement  of  the  rule  is  that  which  the  cases  and 
the  text-writers,  with  great  unanimity,  adopt  and  improve. 
Whart.  Crim.  Law,  sec.  1,019  ;  The  State  v.  Hat/9,  23  Mo. 
287,  and  notes ;  Horrigan  &  Thompson  Cases  on  Self^ 
Defence,  492 ;  WaU  v.  The  State,  51  Ind.  453 ;  Runyan  ?. 
The  State,  57  Ind.  80.  ' 

The  twenty-seventh  instruction  given  by  the  court  is  as 
follows :  **If  the  defendant,  at  the  time  and  place  chaS^ed, 
voluntarily  and  unlawfully  entered  into  a  mutual  combat 
with  John  T.  Booth,  armed  with  a  dangerous  and  deadly 
weapon,  and  Booth  assaulted  him  with  his  fist,  and,  upoi^ 
the  first  assault  offered  him  by  said  Booth,  he  struck  Booth 
with  such  weapon,  without  withdrawing  or  attempting  to 
withdraw  from  the  contest,  the  striking  would  not  be  justi- 
fiable." It  is  objected  that  this  instruction  is  not  applicable 
to  the  evidence.  We  think  it  was.  There  was  evidence  from 
which  it  might  have  been  fairly  inferred  that  the  appdlant 
sought  the  encounter ;  that  he  had  expected  and  prepared 
for  it,  and  that  he  did,  if  not  in  words  certainly  in  acttonfi,. 
consent  to  the  combat.  How  much  or  how  little  evidence 
there  was  tending  to  prove  this,  is  not  here  the  question ; 
but,  if  it  were,  the  record  would  supply  an  answer  unfavora- 
ble to  the  appellant.  The  instruction  was  quite  as  favora- 
ble to  the  appellant  as  he  had  a  right  to  ask.  We  think  it 
expressed  the  law  with  reasonable  accuracy.  1  Bishop  Crim. 
Law,  sees.  870,  871.  The  cases  of  Steinmetz  v.  Kelly,  72 
Ind.  442,  and  Miller  v.  The  State,  74  Ind.  1,  do  not  sup- 
port appellant's  attack  upon  this  instruction.  In  these  cases 
there  was  no  mutual  combat.  In  the  last  of  the  cases,  the 
court  quoted  from  a  former  case  the  following:  <*The 
weight  of  modern  authority,  in  our  judgnient,  establishes^ 
the  doctrine,  that,  when  a  person,  being  without  fault  and 
in  a  place  where  he  has  a  right  to  be,  is  violently  assaulted^ 
he  may,  without  retreating,  repel  force  by  force,  and  if,  in 
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the  reasonable  exercise  of  his  right  of  self-defence,  his  as^ 
sailant  is  killed,  he  is  justifiable."  It  will  be  seen  that  the 
court,  in  the  case  referred  to,  was  deciding  a  case  radically 
different  from  that  contemplated  by  the  instruction  under 
examination. 

The  word  ^^justifiable"  is  used  in  these  instructions,  and, 
indeed,  in  some  of  the  text-books  and  adjudged  cases,  where 
the  word  ••excusable"  would  be  the  more  appropriate  term. 
In  strictness,  a  homicide  in  self-defence  is  excusable,  not  jus- 
tifiable. 4  Bl.  Com.  182,  184 ;  2  Bishop  Crim.  Law,  sees. 
619,  620.  The  use  of  the  word  ••justifiable"  in  the  instruc- 
tions could  not  have  prejudiced  the  appellant.  On  the  con* 
trary,  it  had  the  effect  to  give  the  law  more  strongly  in  his 
favor  than  the  authorities  warrant. 

The  counsel  for  appellant  barely  refer  to  the  newly-dis- 
covered evidence  stated  in  their  motion  for  a  new  trial,  and 
have  pointed  out  no  error  in  the  ruling  of  the  court  denying 
a  new  trial  on  this  ground.  New  trials  are  not  granted  upon 
the  ground  of  newly-discovered  evidence,  unless  it  appears 
that  the  evidence  would  probably  change  the  verdict  upon 
another  trial,  and  the  newly-discovered  evidence  here  set 
forth  was  not  at  all  likely  to  have  produced  any  different 
result.  Nor  is  a  new  trial  granted  upon  the  ground  of 
newly-discovered  evidence  unless  the  party  asking  it  shows 
that  he  used  proper  diligence.  There  is  here  an  utter  lack 
of  any  showing  of  diligence. 

A  new  trial  was  asked  upon  the  ground  of  misconduct  of 
one  of  the  jurors.  The  trial  court  heard  the  evidence  upon 
this  charge,  and  found  that  it  was  not  sustained.  The  evi- 
dence adduced  is  overwhelmingly  in  favor  of  the  finding  of 
the  court  upon  this  question. 

Appellant  complains  that  affidavits  tendered  by  him  in 
support  of  the  charge  of  misconduct  on  the  part  of  the  juror 
were  excluded.  Most  of  the  rejected  affidavits  were  offered 
to  prove  the  good  character  of  the  man  who  made  the  sworn 
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charge  against  the  juror.  Whether  such  testimony  is  com- 
petent at  all  upon  the  hearing  of  a  charge  of  misconduct 
lodged  against  a  juror,  we  need  not  decide,  for  the  testi- 
mony contained  in  these  affidavits  was  plainly  incompetent, 
in  any  view  of  this  question.  There  had  been  no  attempt  at 
impeachment.  No  attack  had  been  made  upon  the  charac- 
ter of  the  person  who  preferred  the  charge  of  misconduct 
against  the  juror,  nor  had  there  been  any  effort  to  impeach 
him  by  evidence  of  contradictory  statements.  His  state- 
ments were  contradicted,  but  not  by  way  of  impeachment. 
It  is  well  settled  that  a  witness  who  is  contradicted  by  evi- 
dence disproving  the  matters  of  fact  testified  to  by  him  can 
not  call  witnesses  to  prove  good  character. 

The  affidavit  of  Huffman,  offered  by  the  appellant,  stated 
that  **he  saw  Boone,"  the  man  who  swore  to  the  charge 
against  the  juror,  ^'pick  out  the  juror  from  a  crowd  and 
point  him  out  to  Poulson  and  McBane."  This  certainly  was 
not  material.  In  the  same  affidavit  the  good  character  of 
Boone  was  sworn  to,  and,  as  the  affidavit  was  offered  as  an 
entirety,  the  court  was  justified  in  rejecting  it.  Where  an 
instrument  contains  competent  and  incompetent  evidence, 
the  court  can  not  be  compelled  to  receive  it  upon  the  trial  of 
any  question. 

We  find  no  error  in  the  record  justifying  a  reversal. 

Judgment  affirmed. 


No.  8110. 

ShABPE   v.  DiLLBiAN  ET  AL. 

Beal  Estate.— Z>McHp^n.— When  the  descriptlOD  of  land  is  so  uncer- 
tain that  it  can  not  be  identified,  a  suit  to  quiet  title  can  not  be  main- 
tained. 
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Tax  Tirus.^-JDien.— The  remedy  Df  a  purchaser  of  lands  for  taxes,  when 
the  title  proves  to  be  defective,  which  gives  a  lien  for  the  amount  paid, 
with  twenty-five  per  cent. interest  (1  R.  S.  1876,  p.  129,  sec.  257),  is  only 
available  where  the  purchaser  has  taken  a  deed,  and  then  it  can  not  be 
£^ven  if  the  description  of  the  land  be  so  defective  that  the  land  can  not 
be  idendfled. 

Pbacticb. — Demurrer. — ^Where  a  demurrer  sustained  does  not  appear  in 
the  record,  having  been  lost,  no  question  can  be  made  in  the  Supreme 
Court  upon  the  ruling. 

Samb. — Lost  Pleading,— Where  a  paragraph  of  complaint  has  been  lost, 
and  the  plaintiff  voluntarily  goes  to  trial,  making  no  application  to  sup- 
ply the  loss  by  substitution,  until  the  finding  of  the  court  is  being  an- 
nounced, a  refusal  of  the  court  then  to  permit  such  substitution  is  not 
error. 

JPl.raj}Tsq. — SuU  to  Quiet  TiUe,—Lost  Pleading  .—-li  a  paragraph  of  an- 
swer be  not  in  the  record,  having  been  lost,  the  Supreme  Court  will 
presume  that  an  order  striking  it  out  was  correct.  If  the  general  de- 
nial be  in,  all  defences  are  admissible  under  that,  and,  in  that  case, 
there  would  be  no  available  error  by  the  striking  out. 

Same. — Amendmeftt, — Supreme  Court. — It  is  error  to  x>ermit  a  material 
amendment  after  the  cause  is  submitted  to  the  court  for  trial ;  but,  if 
the  amendment  permitted  do  not  change  the  legal  effect  of  the  plead- 
ing, the  judgment  wiU  not  be  reversed  for  the  error. 

From  the  Tippecanoe  Circuit  Court. 

2>.  Walton^  for  appellant. 
W.  Mote  J  for  appellees. 

BiCENELL,  C.  C. — ^The  appellant  brought  this  suit  to  quiet 
a  tax  title  to  land  and  for  damages  and  all  proper  relief. 
The  appellee  Emily  Dillman  was  the  owner  of  the  land. 
She  and  her  husband,  Cline  Dillman,  were  in  possession  of  it. 
fiobert  Deardorff  was  made  defendant  as  a  mortgagee.  He 
answered  the  complaint  by  a  general  denial,  and  proved,  on 
the  trial,  that  his  mortgage  did  not  include  the  land.  The 
record  shows  that  the  original  complaint  and  a  demurrer  to 
it  were  lost,  that  an  amended  complaint  was  filed  and  lost, 
that  an  amended  second  paragraph  of  complaint  was  lost, 
that  a  demurrer  to  the  amended  complaint  was  lost,  that  the 
plaintiff  again  filed  a  second  paragraph  of  complaint,  and  that 
was  lost,  that  demurrers  to  said  last  mentioned  second  par- 
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agraph  of  complaint  were  lost ;  that  plaintiff  then  filed  a  third 
paragraph  of  complaint,  which  the  defendants  answered  by 
a  general  denial ;  that  the  plaintiff  then  filed  a  substitat^ 
second  paragraph  of  complaint ;  that  defendants  filed  a  de- 
murrer to  said  substitated  second  paragraph,  which  was  sus- 
tained by  the  court  and  the  plaintiff  excepted,  and  this  last 
mentioned  demurrer  was  also  lost ;  that  the  Dillmans  then 
filed  a  second  and  a  third  paragraph  of  answer,  and  the 
plaintiff  filed  a  reply  to  said  second  paragraph  and  a  demur- 
rer to  said  third  paragraph,  and  that  both  of  said  paragraphs 
of  answer  and  said  reply  and  said  last  mentioned  demurrer 
were  all  lost ;  that  the  plaintiff  withdrew  said  reply  and  said 
last  mentioned  demurrer  and  moved  the  court  to  strike  oat 
said  second  and  third  paragraphs  of  answer,  which  motion 
was  sustained  by  the  court  and  the  defendants  excepted. 
The  cause  was  then  submitted  to  the  court  for  trial,  the  only 
remaining  pleadings  being  the  third  paragraph  of  the  com- 
plaint and  the  general  denials  of  the  defendants. 

The  court  found  for  the  defendants.  The  plaintiff  moFed 
for  a  new  trial  and  **day  was  given  ;"  this  was  on  the  thirty- 
first  day  of  the  term.  On  the  fortieth  day  the  plaintiff  filed 
a  motion,  supported  by  affidavits,  for  leave  to  insert  certaio 
words  in  his  substituted  second  paragraph  of  complaint; 
these  affidavits  are  not  in  the  record.  On  the  forty-fifth  day 
of  the  term,  the  plaintiff  moved  the  court  for  leave  to  sub- 
stitute a  first  paragraph  of  complaint.  On  the  sixty-sixth 
day  of  the  term,  the  plaintiff  moved  the  court  for  a  new 
trial  for  the  following  reasons : 

First.  The  finding  of  the  court  is  not  sustained  by  suf- 
ficient evidence. 

Second.  The  finding  of  the  court  is  contrary  to  law.  At 
the  next  term  of  court,  the  motion  to  amend  the  substituted 
second  paragraph  of  complaint  was  granted,  the  amendment 
was  made  and  the  defendants  excepted  ;  the  court  then  over- 
ruled the  motion  to  substitute  a  first  paragraph  of  complaint 
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and  the  plaintiff  excepted ;  the  court  then  overruled  the  mo- 
tion for  a  new  trial  and  the  plaintiff  excepted.  Judgment 
was  rendered  upon  the  finding,  followed  by  this  appeal* 
The  appellees'  bill  of  exceptions  shows  the  action  of  tho 
court,  in  permitting  the  amendment  of  the  second  substi- 
tuted paragraph  of  the  complaint,  ^^after  the  trial  was  had 
and  after  the  finding  was  announced." 

The  appellant'is  bill  of  exceptions  No.  1  shows  the  re- 
fusal of  the  court  to  permit  a  substitution  of  the  first  para- 
graph of  the  complaint,  and  differs  from  the  former  part  of 
the  record  by  stating  that,  '^during  the  trial  of  this  cause, 
and  while  the  court  was  announcing  its  finding,"  the  plain- 
tiff asked  leave  to  make  such  substitution. 

Appellant's  bill  of  exceptions  No.  2  sets  out  the  evi- 
dence given  in  the  cause. 

The  errors  assigned  by  the  appellant  are : 

First.  The  court  erred  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  complaint. 

Second.  The  court  erred  in  overruling  the  plaintiff's  mo- 
tion to  substitute  the  first  paragraph  of  the  complaint. 

Third.  The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  appellees  assign  the  following  cross  errors : 

First.  The  court  erred  in  overruling  the  demurrer  to  the 
third  paragraph  of  the  complaint. 

Semad.  The  court  erred  in  sustaining  plaintiff's  motion 
to  strike  out  the  second  and  third  paragraphs  of  the  answer 
of  the  defendants,  the  Dillmans. 

Third.  The  court  erred  in  permitting  plaintiff  to  amend 
his  second  paragraph  of  complaint. 

As  to  the  motion  for  a  new  trial,  the  appellant  admits  in 
his  brief  that  there  was  evidence  tending  to  show  that  Catha- 
rine Burget,  against  whom  the  taxes  were  assessed,  had,  at 
the  time,  personal  property  of  which  the  taxes  could  havd 
been  made.   There  was  such  evidence,  and  the  deputy  treas- 
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urer  testified  that  he  was  instructed  by  tlie  treasurer  '^not  to 
levy  on  personal  property  for  taxes  on  lands,  as  the  lands 
were  good  for  their  taxes." 

Where  personal  property  can  be  had,  a  sale  of  land  is 
illegal.  Mc  Whinney  v.  Brinker^  64  Ind.  360 ;  EUis  v.  JTen- 
yon^  25  Iiid.  134 ;  Cones  v.  Wilson,  14  Ind.  465. 

Besides,  the  land  could  not  be  identified  by  its  description. 
The  taxes  alleged  to  be  due  were  taxes  assessed  upon  thirtj- 
^even  acres ;  part  of  the  southwest  quarter  of  the  southeast 
quarter  of  section  14,  of  township  24,  of  range  4.  That  was 
the  description  in  the  assessment  book  of  1864,  and  also  m 
the  tax  duplicate  of  1865,  but  in  the  tax  sales  book  of  1866 
it  appears  that  the  land  offered  for  sale  was  seventeen  acres, 
4ind  the  auditor/ s  certificate  of  the  purchase,  dated  February 
7th,  1866,  gives  the  following  description  of  the  land  bou^ 
hj  appellant  at  the  tax  sale,  for  $14.73 :  <^Nine  acres  out  of 
the  northwest  corner  of  a  17-acre  tract,  being  ^art  of  the 
southwest  quarter  of  the  southeast  quarter,  section  14,  town- 
ship 24,  range  4  west,  the  said  sum  being  the  amount  of 
taxes,  penalty,  interest  and  costs  due  on  said  seventeen  acres 
— ^part  southwest  quarter,  southeast  quarter,  section  14,  town 
24,  range  4." 

The  land  offered  for  sale  was  not  the  land  assessed.  There 
were  no  taxes  assessed  on  said  seventeen  acres,  and  the  land 
sold  being  nine  acres  in  the  northwest  corner  of  seventeen 
acres,  part  of  thirty-seven  acres  in  a  certain  quarter  sectaon, 
oan  not  be  identified.  The  appellant,  therefore,  even  if  he 
had  a  deed  describing  the  land  as  above,  would  have  no  title 
to  be  quieted. 

The  appellant  claims,  that,  although  his  title  be  invalid, 
he  ought  to  recover  the  money  he  paid  and  twenty-five  per 
cent,  interest  per  annum,  he  having  waited  from  1866  to 
1877  before  applying  for  a  deed,  and  having  paid  taxes  on 
the  nine  acres  for  all  those  vears.  He  did  not,  in  his  com- 
plaint,  demand  such  relief,  but  if,  on  the  facts  stated  and 
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proYedy  he  is  entitled  thereto,  he  ought  to  have  it  without  a 
specific  prayer  therefor.  Bakei"  v.  Armstrong^  57  Ind.  189, 
Section  257  of  the  assessment  act,  1  B.  S.  1876,  p.  129,. 
provides  that  "Any  person  holding  any  deed  of  lands,  ex- 
ecuted by  the  county  auditor  for  the  non-payment  of  taxes, 
may  commence  a  suit    ♦         ♦  'to  quiet  his  title 

thereto,  ♦  •  •  and  if,,  upon  hearing  of  such  cause, 
it  shall  appear  that  the  complainant's  title  was  invalid, 
*  *    the  court  shall  ascertain  the  amount  due  to  the 

complainant  for  principal  and  interest  to  be  computed  at 
twenty-five  per  cent,  per  annum,  and  shall  decree  the  pay- 
ment thereof  within  a  reasonable  time  by  the  owner  of  such 
land,  and  in  default  thereof  shall  direct  that  such  land  be 
sold  therefor,"  etc.  This  statute  has*been  enforced  by  this 
court.  Flinn  v.  Parsons^  60  Ind.  573  ;  Duke  v,  Brovmj  65 
Ind.  25 ;  Cooper  v.  Jack^on^  71  Ind.  244.  But,  if  the  land  can 
not  be  ascertained  by  the  description  of  it,  then  there  can 
be  no  remedy  under  said  section  257,  because  there  can  be 
no  decree  against  the  owner  of  land  that  can  not  be  ascer- 
tained, and  there  can  be  no  lien  upon  such  land.  But 
further,  the  relief  provided  under  said  section  257  is  given 
to  him  only  who  has  a  deed.  In  the  case  now  before  the 
court,  the  evidence  fails  to  show  that  the  appellant  has  any 
deed  for  the  nine  acres  in  controversy. 

The  bill  of  exceptions  No.  2  contains  the  Certificate  of 
purchase,  signed  by  the  auditor  of  the  county,  dated  Feb- 
ruary 7th,  4866,  showing  the  purchase  of  said  nine  acres  by 
the  appellant  at  the  sale  for  taxes  on  that  day,  which  cer- 
tificate contains  the  statement,  that  the  purchaser,  unless 
the  land  is  redeemed,  will  be  entitled  to  a  deed  in 'two  years 
from  thatfday.  Said  bill  of  exceptions  also  contains  another 
certificate  of  purchase,  signed  by  another  auditor  of  the 
county,  dated  October  23d,  1877,  in  the  same  general  form 
as  the  preceding  certificate,  showing  the  same  purchase  and 
concluding  with  the  statement  that  the  purchaser  will  be  en- 
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titled  to  a  deed  ia  two  years  from  the  last  mentioned  date, 
unless  the  land  be  redeemed.  This  last  certificate  seems  to 
have  been  taken  to  be  a  deed.  It  is  marked  in  the  margin  of 
the  record,  ^^auditor'sdeed."  Itisnotadeed,and  nodeedfor 
said  nine  acres  was  offered  in  evidence.  The  finding  of  the 
court  was  right  upon  the  evidence.  The  motion  for  a  new 
trial  was  properly  overruled. 

The  appellant,  in  the  first  error  assigned,  claims  that  the 
oourt  ought  not  to  have  sustained  the  demurrer  to  the  sub- 
stituted second  paragraph  of  the  complaint.  This  demorrer 
is  one  of  those  which  were  lost.  It  is  not  in  the  record ; 
therefore  no  question  upon  it  can  arise.  MotU  v.  WoodSf 
€7  Ind.  319. 

The  appellant,  in  the  second  error  assigned,  claims  that 
the  coart  ought  not  to  have  refused  to  permit  him  to  sub- 
stitute a  first  paragraph  of  complaint.  He,  however,  had 
voluntarily  gone  to  trial  without  said  first  paragraph ;  Ae 
evidence  had  all  been  heard ;  the  cause  had  been  submitted 
to  the  court ;  the  court  was  announcing  its  finding.  The 
court  was  right  in  its  ruling,  Heddens  v.  Yawiglovej  Massey 
4k  Co.,  46  Ind.  212 ;  MaxweU  v.  Day,  45  Ind.  509. 

The  appellee,  in  his  brief,  specially  requests  the  court  to 
make  a  decision  upon  h|s  cross  errors.  He  claims  first, 
error  in  overruling  the  demurrer  to  the  third  paragraph  of 
the  complaint.  The  answer  to  this  is,  that  the  record  shows 
no  such  overruling  and  no  such  demurrer.  He  also  claims 
error  in  sustaining  appellant's  motion  to  strike  out  the  sec- 
ond and  third  paragraphs  of  the  answer  filed  by  the  Dill- 
mans.  These  paragraphs  were  lost,  and  are  not  in  the  record. 
The  presumption  in  such  circumstances  is,  that  the  court 
did  right.  But,  if  the  ruling  were  wrong,  it  could  dd  no  harm 
to  the  appellee,  because  actions  to  quiet  title  are  governed 
by  the  same  rules  as  actions  for  real  property.  Practice 
Act,  sec.  612.  And  one  of  those  rules  is,  that,  under  the 
general  denial,  the  defendant  may  prove  any  defence  to  the 
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action,  legal  or  equitable.  Laws  1855,  p.  57 ;  Vanduyn  v. 
Bepner,  45  Ind.  589. 

The  appellee  also  claims  that  the  court  ought  not  to  have 
permitted  the  appellant  to  amend  his  second  paragraph  of 
oomplaint,  * 'after  the  trial  was  had  and  the  finding  of  the 
court  was  announced.'^  It  is  error  to  permit  a  material 
amendment  after  the  cause  is  submitted  to  the  court  for  de- 
cision upon  the  evidence;  but  where  an  amendment,  so 
made,  does  not  change  the  legal  effect  of  the  pleading,  a 
judgment  will  not  be  reversed  for  that  error.  MaocweU  v. 
Dayy  45  Ind.  509.  The  judgment  of  the  court  below  ought 
to  be  affirmed. 

Per  Cxtbiam. — ^It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  of  the  court  below  be,  and 
the  same  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the 
appellant. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  November  term,  1881. 


No.  9831. 

McClure  v.  The  State. 

CnnaNAL  Law.— De/endant  as  Witness,— Jury,— In  a  criminal  prosecu- 
tion, where  the  defendant  testifies,  the  jury  should  not  determine  the 
facts  and  circumstances  of  the  case  without  taking  into  consideration 
the  testimony  of  the  defendant,  nor  before  considering  what  weight 
should  be  attached  to  such  testimony.  They  should  take  into  consid- 
eration such  testimony  for  what  it  is  worth,  in  connection  with  aU  the 
otiier  evidence  in  the  cause,  in  determining  what  the  facts  and  circum- 
stances of  the  case  are. 

Samb. — VerdiU^  Beception  of,  —Consent  of  Defendant.— Judicial  Power, — 
The  reception  of  a  verdict  is  a  judicial  act,  and  judiciied  power  can  not 
be  delegated,  and  the  reception  of  a  verdict  by  an  attorney,  whom  the 
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court,  with  the  consent  of  the  parties,  had  designated  to  receive  it, 
is  a  nullity;  nor  can  the  consent  of  the  defendant  vest  such  judicial 
authority  in  the  person  selected  to  receive  it. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds,  E.  B.  Setters  and  J.  P.  Wright^  for 
appellant. 

D.  P.  BcUdmrif  Attorney  Greneral,  and  F*  P.  Henehf 
Prosecuting  Attorney,  for  the  State. 

WoRDEN,  J. — ^The  appellant  wa§  indicted  in  the  court  be- 
low for  the  crime  of  arson,  in  burning  a  dwelling-house,  the 
property  of  John  S.  Thacker,  Jr.,  and  upon  trial  was  con* 
yicted,  fined  and  sentenced  to  a  year's  imprisonment  in  the 
penal  department  of  the  Indiana  Reformatory  Institution  for 
Women  and  Girls.  The  defendant's  motion  for  a  new  trial 
was  overruled.  The  evidence  in  the  cause  was  conflicting  as 
to  the  burning  by  the  defendant,  and  it  seems  to  us,  on  an 
examination  of  the  evidence,  that  there  was  some  uncertainty 
as  to  the  ownership  of  the  house.  The  house  was  not  occa- 
pied  at  the  time  it  was  burnt,  and  it  did  not  very  clearly  ap- 
pear to  have  been  the  property  of  the  above  named  Thacker. 
But  we  not  decide  the  case  upon  that  ground.  The  defend- 
ant was  introduced  as  a  witness  on  her  own  behalf,  and  not 
only  denied  the  burning  of  the  house,  but  testified  to  several 
matters  having  a  bearing  upon  the  question  at  issue.  The 
court  gave  to  the  jury  the  foUoviing  instruction,  to  which 
the  defendant  excepted,  viz. : 

*^3d.  You  are  also  judges  of  the  facts  in  the  case,  and  of 
the  credibility  of  the  witnesses.  If  you  find  that  there  is 
any  conflict  in  the  testimony  of  the  witnesses,  you  should 
harmonize  such  conflict  so  that  it  all  may  stand,  if  it  can  be 
done ;  but,  if  you  find  that  such  conflict  can  not  be  thus  rec- 
onciled, then  you  must  determine  for  yourselves  what  wit- 
ness or  witnesses  you  will  believe  and  whom  you  will  disbe- 
lieve.    The  law  makes  the  defendant  a  competent  witness 


NOYEMBEB  TERM,  1881.  289 

McClure  v.  The  State. 

in  her  own  behalf,  but  her  credibility  is  left  with  the  jury ; 
and  what  weight  should  be  given  to  her  testimony  is  for  you 
to  determine  after  carefully  considering  all  the  facts  and  cir- 
cumstances of  the  case." 

This  charge,  as  we  think,  embodies  an  incorrect  statement 
of  the  law.  The  jury  should  not  determine  the  facts  and 
circumstances  of  the  case  without  taking  into  consideration 
the  testimony  of  the  defendant,  nor  before  considering  what 
weight  should  be  attached  to  such  testimony.  They  should 
take  into  consideration  the  testimony  of  the  defendant  for 
what  they  may  think  it  to  be  worth,  in  connection  with  all 
the  other  evidence  in  the  cause,  in  detenAining  what  the  facts 
and  circumstances  of  the  case  are.  In  determining  the 
weight  that  should  be  attached  to  the  testimony,  in  his  own 
behalf,  of  a  defendant  in  a  criminal  prosecution,  the  jury 
may,  doubtless,  take  into  consideration  the  fact  that  he  is 
such  defendant ;  and  to  what  extent,  if  any,  this  fact  should 
detract  from  the  credibility  otherwise  due  to  his  testimony, 
it  is  for  the  jury  to  determine.  In  other  respects  the  testi- 
mony of  such  defendant  is  to  be  judged  of  as  that  of  any 
other  witness. 

Another  fatal  en-or  was  committed  in  the  cause.  It  ap- 
pears by  a  bill  of  exceptions,  that,  after  the  cause  had  been 
given  to  the  jury,  the  judge  desiring  to  go  home,  the  parties 
consented  that  the  verdict,  when  agreed  upon,  might  be  re- 
ceived in  his  absence  by  an  attorney  of  the  court.  The 
judge  accordingly  left,  and  the  verdict  was  received  in  his 
absence  by  the  attorney  mentioned.  When  the  judge  left 
there  was  no  court  in  session,  and  the  reception  of  the  ver- 
dict was  a  nullity.  The  reception  of  a  verdict  is  a  judicial 
act,  and  judicial  power  can  not  be  delegated.  The  consent 
of  the  defendant  could  not  create  a  court,  nor  vest  judicial 
authority  in  the  person  selected  to  receive  the  verdict.  See 
Britton  v.  Fox^  39  Ind.  369.  The  statute  provides  for  the 
Vol.  77.— 19 


290  SUPREME  COURT  OF  INDIANA, 

Bash  et  cd,  v.  Christian  et  al. 

appointment  of  an  attorney  to  hold  court  in  certain  cases, 
2  R.  S.  1876,  p.  10,  but  the  appointment  in  this  case  was 
not  made  in  accordance  with  the  statute. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

The  clerk  will  give  the  proper  notice  for  the  return  of  the 
prisoner. 


»•• 


No.  7413. 

Bash  et  al.  v.  Christian  et  al. 

ARBITRATION, ^RevocaHon.— The  death  of  a  party  to  an  arbitration,  after 
award  made,  does  DOt  revoke  the  submission. 
.77  29(1 1     Same.  —  Submission.^  A  submission  to  arbitration  can  not  be  revoked 
before  award  made. 

Same. — Award. — Conflrmation.^MisheJiaviorofArbitrcaor. — Pleading. —An 
objection  to  the  conilrmation  of  an  award,  that  it  was  obtained  by  the 
partiality  and  misbehavior  of  an  arbitrator,  should  specify  in  what  tlie 
partiality  and  misbehavior  consisted. 

Same.— iin^toer.^Where  an  answer  set  forth  as  particulars  of  partiality 
and  misbehavior,  that  one  arbitrator's  whole  course  and  manner  was  one 
of  deep  interest  in  the  success  of  a  party,  that  he  argued  his  cause 
during  the  hearing,  that.,  on  his  own  motion,  he  stopped  witnesses  of 
the  other  party  from  testifying,  that  he  controlled  and  consulted  alone 
with  one  arbitrator  and  ignored  the  other,  contemptuously  insinuating 
that  he  was  attorney  for  the  other  party,  they  were  material  aver- 
ments and  the  court  erred  in  striking  them  from  the  answer. 

Same.— JVeKminary  Proof. — Presumption.  —  Supreme  Court.  —  After  the 
court  has  granted  a  rule  against  the  adverse  party  to  show  cause  why 
judgment  shaU  not  be  rendei'ed  upon  an  award,  the  contrary  not  ap- 
pearing by  the  record,  the  Supreme  Court  will  presume  that  the  neces- 
sary preliminary  proof  was  made. 

Same.— TFaiver.— After  having  appeared  and  waived  service  of  the  rule 
to  show  cause  and  consented  to  a  continuance,  it  is  too  late  for  the  ad- 
verse party  to  demand  preliminary  proof. 

&AME.—Evidence.^Arbiirator^8  Admission  of  Prejudice.— Proof  of  bias  and 
strong  prejudice  on  th?part  of  an  arbitrator,  shown  by  his  admission  in 


NOVEMBER  TERM,  1881.  291 


Bash  €t  al.  v,  XSbristian  et  al. 


Ids  sworn  statement  as  a  witness,  forms  a  serious  objection  to  the  con- 
firmation of  an  award,  and  will  not  sustain  a  finding  in  its  favor.  In 
such  case,  his  testimony  shows  that  he  was  disqualified  because  not  im- 
partial, and  will  defeat  the  award. 

From  the  Huntington  Circuit  Court. 

J.  B.  Kenner,  J.  J.  DtUe^  B.  Harrison^  C.  Q.  Hines, 
W.  H.  H.  Miller,  H.  B.  Saykr,  L.  P.  MiUigan  and  A. 
Moore,  for  appellants. 

B.  F.  Ibach, .  MarheU,  W.  H.  Trammel,  R.  HiU  and 

J.  W.  Nichol,  for  appellees. 

BiCKNELL,  C.  C. — ^Robert  Shroyer,  of  the  one  part,  and 
Henry  Bash  and  Albert  Bash,  of  the  other  part,  agreed  in 
writing  to  submit  all  matters  in  controversy  between  them, 
arising  out  of  their  partnership  in  live-stock,  to  John  Swaid- 
ner,  C.  B.  Richards  and  W.  H.  Callison,  for  final  settle- 
ment, and  that  such  submission  should  be  made  sTrule  of  the 
Huntington  Circuit  Court. 

On  the  26th  of  October,  1874,  Shroyer  filed,  and  caused 
to  be  entered  of  record,  in  said  court,  the  submission,  the 
oath  of  the  arbitrators,  and  their  award,  signed  and  sealed 
by  all  of  them,  declaring  that  the  Bashs  should  pay  to 
Shroyer  $1,701.63  in  full  of  the  matters  submitted. 

The  record  shows  that,  on  said  26th  of  October,  the  court 
made  a  rule  upon  the  Bashs  to  show  cause  why  judgment 
should  not  be  rendered  upon  the  award.  It  does  not  appear 
by  the  record  that  any  of  the  proof  required  by  the  statute 
of  arbitrations  to  be  made,  before  such  a  rule  to  show  cause 
can  be  granted,  was  made  in  this  case,  but  the  defendants 
appeared  and  waived  the  issuing  of  process,  and  by  consent 
the  cause  was  continued. 

There  were  no  further  proceedings  upon  the  rule  to"  show 
cause  until  December,  1877 ;  the  defendants  then  moved  to 
set  aside  the  award ;  upon  this  motion  there  seems  to  have 
been  no  ruling  by  the  court.  Afterward  it  was  suggested 
to  the  court  that  Shroyer  was  dead,  and  his  administrators^ 
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Daniel  Christian  and  John  Van  Osdol,  were  substituted  for 
him.  At  the  next  term  of  the  court,  in  March,  1878,  the 
parties  appeared,  and  the  defendants  moved  the  court  tore- 
quire  the  plaintiffs  to  make  proof  of  submission  and  award 
before  the  defendants  should  be  required  to  answer  the  rule 
to  show  cause.  This  motion  was  overruled  by  the  court  and 
the  defendants  excepted,  but  no  error  has  been  assigned  upon 
that  ruling. 

The  defendants  then  showed  cause  in  four  paragraphs,  to 
each  of  which  the  plaintiffs  demurred  ;  the  court  sustained 
the  demurrers  to  the  third  and  fourth  paragraphs  and  over- 
ruled the  demurrers  to  the  first  and  second  paragraphs,  and 
the  parties  respectively  excepted.  The  plaintiflFs  moved  to 
strike  out  parts  of  said  first  and  second  paragraphs  as  sur- 
plusage and  irrelevant  matter ;  this  motion  was  overruled  as 
to  the  first  paragraph  and  sustained  as  to  part  of  the  second 
paragraph,  and  the  defendants  excepted. 

The  plaintiffs  filed  a  reply  in  denial,  and  the  issues  were 
tried  by  the  court,  who  found  for  the  plaintiffs  $2,064.07. 

The  defendants  moved  for  a  new  trial,  because  : 

1st.  The  finding  is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  evidence  ; 

2d.   The  finding  is  contrary  to  law. 

This  motion  was  overruled,  an  exception  was  taken,  judg- 
ment was  rendered  upon  the  finding,  and  the  defendants 
appealed. 

The  appellants  assign  as  errors : 

1st.  Sustaining  the  appellees'  demurrer  to  the  third  par- 
agraph of  the  appellants'  answer ; 

2d.  Sustaining  the  appellees'  demurrer  to  the  fourth  par- 
agraph of  appellants'  answer ; 

3d.  Sustaining  the  motion  of  appellees  to  strike  out  part 
of  the  second  paragraph  of  appellants'  answer ; 

4th-.   Overruling  the  motion  for  a  new  trial. 

The  third  paragraph  of  the  defendants'  answer  presents 
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the  question,  whether  the  death  of  the  plaintiff,  before  the 
final  completion  of  the  award,  revoked  the  submission?  At 
common  law,  either  party  might  revoke  a  submission  at  any 
time  before  the  completion  of  the  award  but  such  revoca- 
tion was  a  breach  of  the  arbitration  bond.  Warburton  v. 
Ston-,  4  B.  &  C.  103 ;  AUen  v.  Watson^  16  Johns.  205.  Where 
either  party  has  the  power  of  revocation,  the  death  of  either 
before  the  completion  of  the  award,  ought  to  revoke  the  sub- 
mission. Cooper  V.  Johnson^  2  B.  &  Aid.  394.  But  in  In- 
diana, under  our  statute  of  arbitrations,  there  can  be  no  rev- 
ocation of  a  submission.  This  has  been  decided  recently  by 
this  court.  Shroyer  v.  Bashy  bl  Ind.  349.  Under  this  rul- 
ing, and  under  the  statute — ^practice  act,  section  21s  which 
provides  that  no  action  shall  abate  by  the  death  of  a  party — 
if  the  cause  of  action  survive  or  continue,  the  death  of  a 
party  after  an  award  made,  but  not  yet  confirmed  by  the 
court,  ought  not  to  revoke  the  submission.  There  was  no 
error  in  sustaining  the  demurrer  to  the  third  paragraph  of 
defendants'  answer. 

The  fourth  paragraph  of  the  defendants'  answer  presents 
the  question,  whether  a  submission  may  be  revoked  before 
an  award  made.  In  Indiana  it  can  not.  Shroyer  v.  Bash, 
supra.  There  was  no  error  in  sustaining  the  demurrer  to 
the  fourth  paragi*aph  of  the  defendants'  answer. 

The  court  below  struck  out  of  the  second  paragraph  of 
the  defendants'  answer  all  except  the  following  words :  **  And 
for  a  second  objection  and  reason  why  the  said  award  should 
not  be  confirmed,  the  defendants  say  that  the  arbitrators, 
and  more  particularly  John  Swaidner,  acted  so  corruptly 
and  conducted  the  hearing  in  such  a  partial  manner,  that  a 
fair  trial  was  not  had,  in  this,  that  said  arbitrator  John  Swaid- 
ner acted  as  attorney  in  the  case  on  the  side  of  Shroyer,  and 
took  a  deep  interest  in  the  success  of  Shroyer."  The  stat- 
ute provides  that  the  cause  to  be  shown  against  the  confir- 
mation of  an  award  may  be,  that  the  award  was  obtained  by 
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corruption,  partiality,  or  other  undue  means,  or  that  there 
was  evident  partiality  or  corruption  in  the  arbitrators  or  any 
of  them,  or  that  the  arbitrators  were  guilty  of  any  other  mis- 
behavior, by  which  the  rights  of  any  party  were  prejudiced. 
2  R.  S.  1876,  pp.  321,  322,  sec.  16,  clauses  1  and  2.  It 
was  held  in  Conrad  v.  Johnson^  20  Ind.  421,  that,  under 
these  provisions,  a  general  allegation  of  partiality  is  insuffi- 
cient, and  that  the  answer  should  specify  in  what  the  par- 
tiality consisted.  This  was  attempted  in  the  paragraph 
under  consideration,  and  among  the  particulars  stricken  out 
were  the  following:  *'He  would  object  to  questions  asked 
of  witnesses  by  the  attorney  of  Bash  and  Bash,  and  stop  a 
witness  from  testifjing  without  consulting  either  of  the 
other  arbitrators;  and  before  Shroyer's  attorney  had  made 
any  objection,  and  when  Calvin  B.  Richard,  one  of  the 
arbitrators,  asked  Henry  Bash  what  was  the  value  of  the 
200  acres  of  Kansas  land,  Swaidner  at  once,  and  without  any 
objection  by  Shroyer's  attorney,  objected  and  stopped  the 
witness,  and  asked  the  arbitrator  Richard,  in  a  contemptu- 
ous manner,  if  he  was  an  attornev  for  the  Bashs.  He  would^ 
in  the  hearing,  argue  the  case  in  Shroyer's  interest;  he  had 
a  control  over  William  Callison,  the  third  arbitrator,  and 
Swaidner  and  Callison  would  consult  together  alone  and 
would  ignore  C.  B.  Richard,  the  other  arbitrator.  The 
whole  course  and  manner  of  Swaidner  was  one  of  deep  in- 
terest in  the  success  of  Robert  Shroyer." 

These  particulars,  if  true,  tended  to  show  such  partiality 
and  such  misbehavior  in  a  quasi-judicial  officer  as  could  not 
well  exist  without  prejudice  to  the  rights  of  the  defendants. 
The  allegation  is,  that  their  rights  were  thereby  prejudiced, 
their  testimony  excluded,  and  a  fair  trial  prevented.  The 
court  erred  in  striking  out  the  foregoing  particulars  from 
the  second  paragraph  of  the  answer. 

The  last  error  assigned,  to  wit,  the  overruling  of  the  mo- 
tion for  a  new  trial,  presents  the  question  ot  the  suffici^cy 
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of  the  evidence.  The  appellants'  counsel  claim,  in  dis- 
cussing this  error,  that  if  the  matters  required  by  law  to  be 
proved,  in  order  to  warrant  the  issuing  of  the  rule  to  show 
cause,  be  not  proved,  then  they  must  be  proved  upon  the 
bearing ;  and  that,  if  not  proved  upon  the  hearing,  there  will 
not  be  sufficient  evidence  to  justify  a  judgment  upon  the 
award.  But  this  position  can  not  be  maintained.  Under 
2  R.  S.  1876,  p.  320,  sections  11,  12  and  13,  certain  mat- 
ters are  required  to  be  proved  before  a  rule  to  show  cause 
can  be  properly  awarded.  Bash  v.  VanOsdolf  75  Ind.  186. 
Where,  however,  the  court  has  granted  such  a  rule,  the  con- 
traiy  not  appearing,  it  wiU  be  presumed  that  such  necessaiy 
preliminary  proof  was  made.  Cones  v.  Vanosdol,  4  Ind. 
248.  But  an  objection,  made  at  the  proper  time,  for  want 
of  the  necessary  preliminary  proof,  will  be  fatal  to  the  order 
to  show  cause.     Bash  v.  VanOsdoly  supva. 

In  the  present  case  the  record  fails  to  show  any  of  the 
proof  required  by  sections  11,  12  and  13,  supra.  It  shows 
that  the  order  to  show  cause  was  issued  upon  the  filing  of 
the  submission,  the  oath  of  the  arbitrators,  and  the  award, 
and  that  the  defendants  appeared  and  waived  service  of  pro- 
cess and  consented  to  a  continuance ;  and  that  when  they  next 
appeared  they  moved  to  set  aside  the  award,  and  that  after 
all  this  they  made  their  special  motion  and  requested  the 
court  to  go  back  and  require  some  of  the  preliminary  proof 
to  be  made  before  any  further  proceedings.  .This  application 
was  irregular  in  form  and  out  of  time.  If  the  defendants,  at 
their  first  appearance,  had  moved  the  court  to  set  aside  the 
order  to  show  cause,  for  the  reason  that  it  had  been  prema- 
turely issued,  without  the  necessary  preliminary  proof,  such 
a  motion  ought  to  have  been  sustained,  but  the  defendants 
having  neglected  their  opportunity,  and  having  taken  other 
proceedings  in  the  case,  the  presumption  is,  that  the  order 
to  show  cause  was  regularly  issued  upon  the  proper  prelim* 
inary  proof,  and  no  question  arises  thereupon  in  connection 
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with  the  evidence  at  the  final  hearing.  We  have  examined  the 
evidence.  The  appellees  urge  that,  as  some  of  the  witnesses 
testified  that  they  saw  no  signs  of  unfairness  or  partiality 
in  the  arbitration,  and  as  the  arbitrator  specially  charged 
with  partiality  denied  it  on  oath,  there  is  some  evidence  tend- 
ing to  support  the  finding,  and  that  the  finding  ought  not 
to  be  set  aside  upon  a  mere  preponderance  of  evidence. 

But  partiality  in  any  of  the  arbitrators  is  good^cause  for 
refusing  to  confirm  an  award,  and  so  is  any  other  misbehar 
vior  of  an  arbitrator,  by  which  the  rights  of  a  party  are 
prejudiced.  2  B.  S.  1876,  pp.  321,  322,  sec.  16.  The  de- 
fendants proved  the  eidstence  of  such  partiality  by  the  tes- 
timony of  the  arbitrator  himself. 

John  Swaidner,  the  arbitrator  complained  of,  swoi^  as  a 
witness  a4S  follows :  The  question  asked  him  was,  '^What 
feeling  have  you  against  Henry  Bash,  and  what  were  your 
feelings  against  him  at  the  time  of  the  arbitratfon  ?' '  He  an- 
swered: ''I  don't  have  any  conversation  or  business  trans- 
actions directly  with  him ;  we  do  business  through  other 
persons  when  we  have  any ;  at  the  time  of  the  arbitration  I 
did  not  like  him ;  my  feelings  against  him  were  very  bad." 
This  testimony  showed  conclusively  that  Mr.  Swaidner  ought 
not  to  have  been  an  arbitrator.  He  was  disqualified  because 
he  was  not  impartial.  This  testimony  is  not  contradicted 
by  any  witness,  and  it  brings  Mr.  Swaidner  within  the 
meaning  of  the  statute.  It  shows  that  he  was  not  a  safe  or 
proper  arbitrator,  where  Henry  Bash  was  a  party,  because, 
by  his  own  admission,  he  was  not  impartial.  While  such 
.feelings  as  he  describes  existed  in  him,  it  is  not  surprising 
that  his  conduct  in  the  arbitration  was  such  that  one  of  the 
witnesses  declared  that  '^for  one-sidedness  and  unfairness 
that  arbitration  beat  all."  It  is  said  in  Morse  on  Arbitra- 
tion &  Award,  p.  533,  ch.  19,  that  'Hhe  first  and  most  essen- 
tial requisite  in  a  competent  arbitrator  is  a  perfect  evenness 
and  impailiality."    So,  in  the  case  of  Strong  v.  Strong,  9 
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Cash.  560,  the  court  said :  ''Proof  of  bias  and  strong  partiality 
on  the  part  of  an  arbitrator,  would  form  a  serious  objection 
to  the  a^ceptaface  of  an  award." 

Where,  as  in  the  case  at  bar,  the  existence  of  bias  and 
strong  prejudice  is  shown  by  the  admission  of  the  arbitrator 
himself,  in  his  sworn  statement  as  a  witness,  ordinarily,  such 
proof  ought  to  defeat  the  award.  The  declaration  of  the 
same  arbitrator,  that,  notwithstanding  the  bias  and  preju- 
dice, he  tried  to  be  fair,  and,  in  his  opinion,  was  fair,  will 
not  save  the  award,  especially  where  the  evidence  tends  to 
show  conduct  on  his  part  such  as  would  be  the  natural  result 
of  his  bias  and  prejudice. 

The  motion  for  a  new  trial  ought  to  have  been  sustained,  * 
because  the  finding  was  contrary  to  the  evidence,  and,  there- 
fore, contrary  to  law.  * 

For  the  errors  hereinbefore  pointed  out,  the  judgment  of 
the  court  bel(?w  ought  to  be  reversed,  and  the  cause  remanded 
for  a  new  hearing. 

Per  Cubiam. — ^It  is  therefore  ordered,  upon  the  fore- 
going opinion,  that  the  judgment  of  the  court  below  be,  and 
it  is  hereby,  in  all  things,  reversed,  at  the  costs  of  the  appel- 
lees, and  this  cause  is  remanded,  etc. 


»•» 


No.  8398. 

Clift,  Administrator,  v.  Shockley. 

Decedents^  States.— Evidence.— Witness. ^Where  exceptions  are  filed 
to  the  report  of  an  administrator,  a  claimant,  to  whom  the  administra- 
tor had  paid  a  claim  without  allowance  hy  the  court,  is  incompetent  to 
testily  as  to  the  justness  of  the  claim  or  the  amount  due  thereon,  under 
the  provisions  of  the  act  of  March  11th,  1867,  2  R.  S.  1876,  p.  132. 

From  the  Henry  Circuit  Court. 
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c7.  M.  Brown  and  M.  E.  Forkner^  for  appellant. 
«/.  H.  MeUett  and  E.  H.  Bundyj  for  appellee. 

Elliott,  C.  J. — ^This  record  presents  a  single  qaestion. 
Appellant  offered  a  witness,  appellee  objected  that  he  was 
incompetent,' the  objection  prevailed  and  the  witness  was 
not  allowed  to  testify.  The  issue  arose  upon  exceptions 
filed  to  a  report  made  by  the  appellant  as  the  administrator 
of  the  estate  of  Susannah  Duke,  deceased.  The  ground  of 
exception  was,  that  appellant  had  wrongfully  paid,  without 
an  allowance  by  the  court,  a  claim  for  $1,000  to  James  Duke, 
who  demanded  that  sum  for  services  for  taking  care  of  the 
decedent  during  the  latter  years  of  her  life.  Appellant  of- 
fered Duke  as  a  witness  for  the  purpose  of  proving  that  the 
claim  was  a  just  one,  and  that  the  amount  was  due  him. 

\t  is  certain  that,  if  Duke's  claim  had  been  resisted  by 
the  administrator,  he  would  not  have  been  a  ^jompetent  wit- 
ness, under  the  statute  in  force  when  the  trial  took  place. 
To  adjudge  him  competent  to  establish  the  claim,  contested 
as  it  here  was,  would  be  to  permit  that  to  be  done  by  indi- 
rection which  could  not  have  been  directly  done.  The  ques- 
tion of  the  fairness  and  justness  of  his  claim  was  as  fuUj  in 
issue  in  the  contest  between  the  heir  and  the  administrator, 
as  it  would  have  been  had  resistance  been  made  by  the  lat- 
ter. The  fact  that  the  claimant  had  secured  payment  of  his 
claim  ought  not  to  be  held  to  make  him  competent  to  testify 
against  the  dead,  unless  the  statute  so  requires. 

The  appellant  insists  that  the  witness  was  not  a  party, 
within  the  meaning  of  the  act  of  1867,  2  R.  S.  1876,  p.  132. 
If  we  look  no  further  than  the  letter  of  the  act,  we  must  sus- 
tain this  contention.  The  act  reads  thus :  <'That  in  all  suits 
where  an  executor,  administrator  or  guardian,  is  a  party  in 
a  case,  where  a  judgment  may  be  rendered  either  for  or 
against  the  estate  represented  by  such  executor,  administra- 
tor or.  guardian,  neither  party  shall  be  allowed  to  testify  as  a 
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witness  unless  required  by  the  opposite  party,  or  by  the  court 
trying  the  cause,  except  in  cases  arising  upon  contracts  made 
with  the  executor,  administrator  or  guardian  of  such  estate." 

Courts,  in  giving  effect  to  statutes  are  not,  however,  to 
regard  the  mere  letter,  but  they  are  to  look  to  its  spirit  and 
purpose ;  to  halt  at  the  letter  would  be  to  stick  in  the  bark. 
The  court  which  looked  no  further  than  the  letter  would  be 
within  the  implied  censure  contained  in  Lord  Coke's  maxim,. 
'^He  who  considers  merely  the  letter  of  an  instrument,  goe& 
but  skin-deep  into  its  meaning."  In  giving  effect  to  the 
statutes  here  under  examination^  the  court  has  hitherto  looked 
beyond  the  letter  to  the  purpose  and  intention  of  its  framers. 

In  Goodwin  v.  Ooodwin^  48  Ind.  584,  the  executor  was  per- 
mitted to  testify  upon  the  trial  pf  exceptions  alleged  against 
his  report,  and  this  was  held  error.  The  court  there  said : 
"^^It  is  urged  that  this  statute  is  not  applicable  in  this  case» 
because  no  jtfdgment  could  be  rendered  for  or  against  the 
estate  represented  by  the  executor.  If  the  statute  is  to  be 
literally  understood,  this  is  true.  But  this  court  has  not  re- 
garded the  very  letter  of  the  statute  in  putting  a  construc- 
tion upon  it.  On  the  contrary,  it  has  rather  sought  so  to 
construe  it  as  to  give  effect  to  the  obvious  intention  of  the 
Legislature." 

In  Ketcham  v.  HilU  42  Ind.  64,  the  statute  received  very 
careful  consideration,  and  a  great  number  of  cases  are  col- 
lected and  reviewed,  and  it  was  there  said :  <*  We  entertain  no 
doubt  that  the  assignor  of  a  claim  against  the  estate  of  a  de- 
cedent is  excluded  by  the  spirit  and  intent  of  the  act." 

It  was  said  in  the  case  of  Peacock  v.  Albiriy  39  Ind.  25, 
that  it  was  the  manifest  intention  of  the  Legislature  to  pro- 
vide protection  against  unjust  claims  being  filed  against  es- 
tates; and,  to  quote  the  language  of  Buskibk,  C.  J.,  by 
whom  the  opinion  of  the  court  was  expressed :  <*If ,  then,  the 
purpose  was  to  guard  and  protect  decedents'  estates,  why 
limit  the  operations  of  the  law  to  the  time  when  the  estate  is 
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represented  by  the  executor  and  administrator?  Such  acon- 
etruction  would  lead  to  an  absurdity  and  great  injustice.  It 
would  protect  the  estate  while  represented  by  the  adminiB- 
trator  or  executor,  but  would  afford  no  protection  when  the 
estate  was  represented,  under  the  provisions  of  the  statute, 
by  the  heirs  at  law,  or  the  devisees  and  legatees  under  a  will. 
The  executor  or  administrator  does  not  represent  himself, 
nor  does  the  heir  or  legatee,  but  the  estate."  This  reason- 
ing applies  with  peculiar  force  to  the  question  before  us.  In 
contesting  the  report  of  appellant,  the  heir  really  represents 
the  estate,  for  if  he  successfully  wages  his  contest,  the  estate 
is  saved  the  payment  of  an  unjust  claim.  The  estate,  and 
not  the  heir,  is  the  immediate  gainer,  if  success  is  attained. 
The  case  of  Martin  v.  Aahe^^'a  AdrnW^  25  Ind.  237,  held, 
that  under  the  law  of  1861,  which  was  more  liberal  in  its 
provisions  than  that  of  1875,  an  assignor  could  not  testify 
against  an  administrator.  In  Wiseman  v.  Wisemafij  73 
Ind.  112,  many  cases  are  collected  showing  that  the  court 
has  in  many  instances  construed  the  statute  according  to  its 
spirit  rather  than  its  letter.  The  rule  of  construction  adopt- 
ed by  this  court  prevails  elsewhere.  The  statute  of  Missis- 
sippi provides,  that  ^' no  person  shall  be  a  witness  in  any  suit, 
by  or  against  himself,  to  establish  his  own  claim  to  an  amount 
exceeding  fifty  dollars  against  the  estate  of  a  deceased  per- 
son," and  it  was  held  by  the  Supreme  Court  of  that  State 
that  one  who  had  assigned  a  claim  without  recourse  could 
not  be  a  witness  in  favor  of  his  assignee.  Meinhardi  v. 
Evans^  48  Miss.  230.  In  the  opinion  delivered  in  that  case 
it  was  said :  <<We  do  not  think  it  necessary  to  discuss  rules 
for  the  construction  of  statutes.  Effect  is  given  to  the  one 
under  consideration  according  to  its  plain,  evident  intention, 
apparent  upon  its  face,  and  in  accordance  with  the  public 
policy  which  it  unmistakably  declares,  and  this  is  a  construc- 
tion sustained  by  reason  and  the  adjudications."  Under  a 
statute  similar  to  ours,  it  was  held  that  one  who  had  agreed 
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to  indemnify  the  party  by  whom  the  claim  was  filed,  against 
loss,  was  not  a  competent  witness.  8taUings^  AdmW  v.  Hin- 
8on^  49  Ala.  92.  It  has  been  the  purpose  of  the  comi;s,  so 
far  as  our  investigation  has  enabled  us  to  judge,  to  carefully 
and  vigilantly  protect  the  estates  of  the  dead  from  the  dan- 
ger of  wrong  by  the  living.  Wherever  the  question  has  been 
presented  for  judicial  decision,  the  earnest  endeavor  has  been 
to  shut  the  door  against  possible  collusion,  fraud  or  chica- 
nery. Following  the  current  of  judicial  opinion,  it  must  be 
held  that  the  original  claimant  is  an  incompetent  witness  in 
such  a  proceeding  as  the  present.  If  appellant's  contention 
is  to  prevail,  then  all  one  need  do,  who  asserts  a  claim  against 
the  estate  of  a  decedent,  is  to  procure  its  payment ;  and 
when  the  question  whether  the  payment  was  justly  made  or 
not  comes  up  for  trial,  offer  himself  as  a  witness  and  make 
good  his  claim.  To  permit  this  would  tend  to  make  admin- 
istrators careless  of  their  duties,  for  thev  would  feel  that  if 
objection  should  be  urged  against  their  action,  they  could 
sustain  it  by  the  testimony  of  the  party  by  whom  the  claim 
was  made.  If  we  declare  the  rule  to  be  that  the  claimant  is 
a  competent  witness,  we  make  plain  the  way  for  evading  the 
statute.  We  are  sure  that  we  should  thwart  the  intention 
of  the  Legislature  were  we  to  adopt  such  a  construction  as 
that  for  which  appellant  contends. 

It  is  insisted  that  the  claimant  was  competent  to  prove 
payment  of  his  ^laim  by  the  administrator.  Whether  the 
claimant  was  or  was  not  competent  upon  this  point,  is  a 
question  of  much  difficulty  ;  but  it  is  one  which  we  are  not 
required  to  decide.  Whether  the  witness  was  or  was  not 
competent  upon  this  point,  no  harm  was  done  the  appellant 
in  excluding  his  testimony.  The  payment  was  not  contro- 
verted; this  fact  was,  in  effect,  conceded.  The  testimony 
excluded  could  have  added  nothing  to  the  strength  of  the 
appellant's  case  upon  this  point. 

Judgment  affirmed. 
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No.  8862. 

BENTHALL.t;.   SeIFEBT. 

* 

'SxjiSAXCE.'—Sufface-Wdter.'-I^evees.-^A  land-owner  may,  by  levees  or 
other  appliances  erected  on  bis  own  premises,  prevent  the  nataral  flow 
of  sUrface-water  upon  the  smrface  of  his  own  lands  from  those  above, 
and  is  not  liable  for  injury  resulting  to  the  lands  above  by  reason  <rf 
the  consequent  accumulation  of  such  water  thereon. 

From  the  Posey  Circuit  Court. 

H.  M.  Spencer  and  W.  P.  Edson^  for  appellant. 
A.  P.  Hovey  and  O.  V.  Memies^  for  appellee. 

Newgomb,  C. — The  nature  and  purpose  of  this  action  are 
stated  as  follows  in  the  brief  of  counsel  for  the  appellee  : 

''This  action  was  brought  for  a  private  nuisance  caused  by 
the  erection  of  a  levee  or  embankment  which  stopped  the 
natural  flow  of  surface  or  rain  water  over  the  lands  of  the 
parties.  The  complaint,  after  describing  the  lands  of  the 
parties  to  the  record,  continues :  Said  plaintiff  further  says 
that  over  the  said  lands  of  the  plaintiff  and  defendant,  and 
for  several  miles  to  the  north  and  south  thereof,  there  is,  and 
has  been  time  whereof  the  memory  of  man  runneth  not  to 
the  contrary,  a  low  depression  or  channel  or  natural  drain  or 
watercourse  ovjer  said  lands,  for  an  immense  quantity  of 
rain  water  running  in  a  southwardly  direction,  etc. ;  that  on 
the  20th  day  of  February,  1878,  the  defendant  constructed, 
and  caused  to  be  built,  south  of  and  near  the  line  of  the 
plaintiff's  land,  a  levee  or  embankment  about  two  hundred 
yards  long,  and  about  three  feet  high,  across  the  said  nata- 
ral drain,  branch  or  watercourse,  and  entirely  cut  off  the 
flow  of  water  in  its  old  and  natural  course  over  said  land, 
and  caused  the  water  to  back  upon  and  flood  a  large  part  of 
said  plaintiff's  fields  and  woodlands,  etc.,  and  after  heavy- 
rains  said  lands  are  perfectly  flooded  with  back-water  caused 
by  the  erection  of  said  levee  or  embankment,  etc. ;  that 
plaintiff's  lands,  which  are  of  great  value,  will  be  worthless 
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or  of  little  or  do  Talue,  if  said  embankment  or  levee  is  per- 
mitted to  remain.  Prayer  that  said  embankment  as  a  nui- 
sance nlay  be  abated  and  destroyed,  and  for  other  relief ,  etc." 

A  demurrer  to  the  complaint  was  overruled.  An  answer 
in  denial  was  then  filed,  and  the  eause  was  submitted  to  the 
court  for  trial ;  finding  for  the  plaintiff ;  motion  of  defend- 
ant for  a  new  trial  overruled ;  judgment  for  nominal  dam- 
ages, that  the  embankment  so  constructed  by  the  defendant 
was  a  private  nuisance  to  the  plaintiff,  that  the  defendant 
should  abate  the  same  within  thirty  days,  or  in  default 
thereof  the  same  should  be  abated  by  the  sheriff  at  the  costs 
of  the  defendant,  and  that  the  defendant  be  perpetually  en- 
joined from  rebuilding  said  embankment  on  said  land  so  as 
to  cause  the  water  to  back  upon  the  lands  of  the  plaintiff. 

The  court  stated  the  facts  found  as  in  a  special  finding, 
but  as  no  request  appears  in  the  record  for  a  special  finding 
of  facts  and  conclusions  of  law,  it  has  the  force  only  of  a 
general  finding.  We  quote,  however,  the  first  paragraph  of 
this  finding,  because  it  is  in  harmony  with  and  correctly 
states  the  evidence  as  to  the  character  of  the  water-flow 
which  the  defendant  was  charged  with  obstructing,  viz. : 
'*That  noi*th,  northwest  and  northeast,  for  a  considerable 
distance  from  the  premises  mentioned  in  the  complaint,  and 
admitted  to  belong  to  the  plaintiff  and  defendant,  including 
a  large  quantity  or  number  of  acres  of  land,  the  water  nat- 
urally flows,  and  for  a  period  of  time  beyond  the  memory 
of  persons  now  living  has  flowed,  through  and  over  the  land 
in  controversy,  forming  a  water-shed,  and  that  such  water 
accumulates  from  surface  alone." 

The  evidence  introduced  by  both  parties  was  to  the  effect 
that,  after  such  surface-water  from  the  lands  above  entered 
upon  the  land  of  the  plaintiff,  its  flow  was  divided  by  a 
slight  eleyation,  commencing  on  the  land  of  the  defendant 
and  extending  north  to  about  the  center  of  the  plaintiff's 
premises.    The  escape  of  such  surface-water,  on  either  side 
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of  said  elevation,  was  by  natural  depressions  in  the  surface 
of  the  land,  and  not  through  any  channel  made  by  force  of 
the  water,  nor  was  there  any  evidence  that  any  water  ever 
so  passed  south  over  the  lands  of  the  parties,  except  surface 
water,  the  product  of  rains  or  snow.     It  further  appeared 
from  the  evidence,  and  on  this  point  there  was  no  conflict, 
that  the  natural  flow  of  the  surface-water  had  been  acceler- 
ated by  two  ditches  on  the  plaintiff's  land,  running  north 
and  south ;  that  he  had  also,  before  the  defendant's  em- 
bankment was  made,  constructed  a  ditch  on  his  south  line, 
running  east  and  west  along  the  north  side  of  a  highway  di- 
viding the  lands  of  the  plaintiff  and  defendant,  and  connect- 
ing with  a  public  ditch  located  on  the  east  side  of  said  lauds, 
and  that  afterward  the  defendant  dug  a  ditch  on  his  laii<^, 
south  of  said  highway,  to  said  public  ditch,  and  constructed 
the  embankment  complained  of  with  the  material  excavated 
from  said  ditch.     It  also  appeared,  that,  when  the  plaintiff 
dug  his  east  and  west  ditch,  he  deposited  the  earth  taken 
therefrom  upon  said  highway,  and  by  thus  raising  the  grade 
of  the  highway,  forced  the  water  upon  the  defendant's  land, 
in  a  narrower  body,  through  a  low  slough  which  extended 
across  the  highway. 

The  appellant  claims  that  these  artificial  changes  made  in 
the  natural  flow  of  the  surface-water  entitled  him  to  pro- 
tect his  land  against  it,  even  if  he  must  have  submitted  to 
the  servitude  claimed,  in  case  its  natural  flow  had  not  been 
changed  or  accelerated.  We  do  not  deem  it  necessary  to 
enter  into  a  discussion  of  that  question,  as  we  think  the  de- 
fendant had  a  legal  right,  in  either  case,  to  protect  his  land 
from  the  flow  of  surface-water,  coming  from  the  premises 
of  the  plaintiff.  The  cases  of  Taylor  v.  Fickas,  64  Ind.  167^ 
and  Schlichter  v.  Phillipy^  67  Ind.  201,  seem  decisive  on 
this  point ;  but,  if  the  question  could  be  considered  a  debat- 
able one,  after  those  decisions,  the  law  in  this  State  was  set- 
tled by  the  subsequent  case  of  The  Cairoj  etc^Ii.  /?.  Co,  v. 
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Stevens^  73  Ind.  278.  In  that  case,WooDS,  J.,  speaking  for 
the  court,  said:  **With  reasonably  near  approximation  to\ 
accuracy,  it  may  be  laid  down  as  a  general  rule,  that  upon  ( 
the  boundaries  of  his  own  land,  not  interfering  with  any  / 
natural  or  prescriptive  watercourse,  the  owner  may  erect  | 
such  barriers  as  he  may  deem  necessary  to  keep  off  surface- 
water  or  overflowing  floods  coming  from  or  across  adjacent 
lands ;  and  for  any  consequent  repulsion,  turning  aside  or 
heaping  up  of  these  waters  to  the  injury  of  other  lands,  he 
will  not  be  responsible ;  but  such  waters  as  fall  in  rain  and  snow 
on  his  land,  or  come  thereon  by  surface  drainage  from  or 
over  contiguous  lands,  he  must  keep  within  his  boundaries, 
or  permit  them  to  flow  off  without  artificial  interference,  un- 
less within  the  limits  of  his  land  he  can  turn  them  into  a 
natural  watercourse.  This  is  in  accordance  with  the  general 
principle  that  such  waters  are  a  common  enemy  which  each  | 
proprietor  may  fight  off  as  he  will.'^  ' 

The  appellee  claims,  however,  that  he  was  entitled  to  the 
judgment  rendered  by  the  circuit  court,  under  article  33  of 
the  code,  which  reads  as  follows : 

"Sec.  628.  Whatever  is  injurious  to  health,  or  indecent, 
or  offensive  to  the  senses,  or  an  obstruction  to  the  free  use 
of  property,  so  as  to  essentially  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  is  a  nuisance,  and  the 
subject  of  an  action. 

**Sec.  629.  Such  action  may  be  brought  by  any  person 
whose  property  is  injuriously  affected,  or  whose  personal 
enjoyment  is  lessened  by  the  nuisance. 

•'Sec.  630.  Where  a  proper  case  is  made,  the  nuisance 
may  be  enjoined  or  abated,  and  damages  recovered  therefor." 

The  above  statutory  definition  of  a  nuisance  does  not  differ 
essentially  from  that  given  by  common-law  writers.  Black- 
stone,  3  Com.,  p.  216,  defines  a  private  nuisance  to  lands 
to  be  '< anything  done  to  the  hurt  or  annoyance  of  the  lands, 

tenements  or  hereditaments  of  another."     Wood  on  Nui- 
Vol.  77.— 20 
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sances,  p.  1,  thus  defines  a  nuisance :  <<In  legal  phraseology 
it  is  applied  to  that  class  of  wrongs  that  arise  from  the  uq- 
reasonable,  unwarrantable  or  unlawful  use  by  a  person  of 
his  own  property,  real  or  personal,  or  from  his  own  improp- 
er, indecent  or  unlawful  personal  conduct,  working  an  ob- 
struction of  or  injury  to  a  right  of  another  or  of  the  public, 
and  producing  such  material  annoyance,  inconvenience,  dis- 
comfort or  hurt,  that  the  law  will  presume  a  consequent 
damage."  In  sec.  9,  p.  16,  of  the  same  work,  the  author 
says :  <^It  may  be  said,  then,  that  a  nuisance  is  an  obstruc- 
tion of  or  injury  to  a  right,  working  essential  inconvenience, 
annoyance,  discomfort,  injury  or  damage,  and  that  unless  an 
act  or  thing  is  in  violation  of  a  right,  however  much  incon- 
venience, annoyance,  discomfort,  injury  or  damage  may  re- 
sult therefrom,  the  act  or  thing  is  not  a  nuisance,  and  the 
party  injured  thereby  is  remediless."  See,  also,  sections  4, 
5,  7,  8,  and  authorities  there  cited. 

The  same  principle  has  been  announced  in  the  decisions  of 
this  court.  In  the  N^ew  Albany ^  etc.^  R.  li.  Co.  v.  Uigman^ 
18  Ind.  77,  it  was  held  that  a  railroad  embankment  could 
not  be  abated  as  a  private  nuisance,  because  it  had  been  so 
constructed  as  to  obstruct  the  natural  sluices  and  channels 
which  formerly  carried  off  the  flood-water  that  was  wont  to 
be  thrown  upon  said  lands.  The  ground  of  the  decision  was, 
that  the  work  was  constructed  under  authority  of  law,  and 
performed  in  a  careful  and  skilful  manner.  The  court  said : 
**We  do  not  well  see  how  there  can  be  a  legal  nuisance; 
that  is,  built  up  in  strict  conformity  with  law,  and  yet  ob- 
noxious to  the  penalty  of  abatement  by  the  law." 

The  doctrine,*  that  a  work  lawfully  and  skilfully  con- 
structed and  properly  used  can  not  be  deemed  a  nuisance 
in  a  legal  sense,  although  it  may  cause  injury  to  other  par- 
ties, was  also  asserted  in  the  earlier  cases  of  Butler  v.  TTie 
State  J  6  Ind.  165,  and  Depew  v.  The  Boards  etc.y  5  Ind.  8. 
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As  the  law  did  not  give  the  appellee  the  right  of  flowage 
of  his  surface-water  over  the  land  of  the  appellant,  but  the 
latter  had  the  legal  right  to  repel  such  water  by  a  levee  upon 
his  own  land,  it  follows  that  no  right  of  the  appellee  was  in- 
fringed by  said  act  of  the  appellant,  and  that  the  appellee 
can  not  maintain  an  action  for  the  abatement  of  the  obstruc- 
tion complained  of. 

The  circuit  court  erred,  therefore,  in  overruling  the  de- 
murrer to  the  complaint,  and  in  overruling  the  motion  for  a 
new  trial,  for  which  errors  its  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be  and  it  is  hereby  reversed, 
at  the  costs  of  the  appellee,  and  that  said  cause  be  remande.d 
to  the  Posey  Circuit  Court  for  further  proceedings  in  ac- 
cordance with  said  opinion. 


»•» 


No.  7860. 

The  Town  op  Tipton  v.  Jones. 

Town. — Street  Improvement. —  Oontract.  — Assesiment. — Pleading. — Man^ 
damus.—A  complaint  against  a  town,  in  two  paragraphs,  aUeged  in  each 
a  contract  for  the  improvement  of  a  street  at  the  expense  of  the  adja- 
cent property  owners,  the  town  to  pay  for  street  crossings,  but  plaintiff 
to  receive  nothing  until  laborers  were  paid.  The  gravamen  of  the  first 
paragraph  was,  that  the  town  had  failed  to  make  necessary  orders  for 
the  sale  of  property,  and  so  had  deprived  the  plaintiff  of  a  remedy 
against  the  owners ;  and  of  the  second,  that  the  town  without  cause 
ordered,  and  with  threats  of  violence  compeUed«  him  to  stop  the  work, 
depriving  him  of  the  benefits  of  the  contract. 

HeJd^  that  the  first  paragraph  is  insufficient,  and  the  second  good  only  for 
nominal  damages,  if  for  that. 

Heid^  also,  that,  if  the  town  were  compelled  to  make  compensation  for 
the  work  done,  it  could  not  reimburse  itself  by  an  assessment,  and  was 
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therefore  not  liable  on  account  of  the  delinquencies  alleged  in  the  first 
paragraph. 

Held^  also,  that  the  plaintiff  ^s  remedy  was  by  mandamtis. 

Heldy  also,  that  the  complaint  is  insufficient  for  the  work  done  on  cross- 
ings, for  want  of  an  averment  that  the  laborers  had  been  paid. 

Held^  also,  that  the  second  paragraph  does  not  show  that  the  contract 
was  valuable  or  was  valid,  and  if  not  valid  the  estimates  could  not  have 
been  enforced,  and  the  plaintiff  was  not  injured  by  the  interruption. 

Same. — Assignment  of  Contract  to  Trustee. —Pleading, — An  answer,  that 
the  plaintiff  had  in  writing  assigned  his  contract  and  all  assessments 
and  estimates  made  and  to  be  made  to  another,  who  still  held  it,  is 
good  against  an  action  upon  the  contract,  but  not  against  the  tort  al- 
leged in  the  second  paragraph,  if  actual  damages  were  shown. 

Same. — It  is  no  objection  to  the  assignment  of  the  contract,  as  between 
the  parties  to  it,  tiiat  the  assignee  was  a  trustee  of  the  town,  though  he 
would  not  be  permitted  to  make  a  profit  out  of  it. 

Same. — Statute  Construed.— Cities. —The  resti-ictions  found  in  the  law 
whereby  city  officers  are  forbidden  to  purchase  any  bond,  order,  daiin 
or  demand  against  the  city,  or  to  have  any  intei^est  in  contracts  for  pu})- 
lic  improvements,  are  not  found  in  the  law  concerning  towns. 

Practice. — Nominal  Damages. — ^There  is  no  available  error  in  sustaining 
a  demurrer  to  a  complaint  good  for  nominal  damages  only. 

From  the  Tipton  Circuit  Court. 

J.  W.  Robinson  and  72.  B.  Beauchamp^  for  appellant. 
J.  JoneSj  for  appellee. 

Woods,  J. — ^This  appeal  is  from  a  judgment  in  favor  of 
the  appellee  upon  a  complaint  in  three  paragraphs.  The 
appellant  saved  exceptions  to  the  decisions  of  the  court  in 
overruling  demurrers  for  the  want  of  facts  to  the  first  and 
second  paragraphs  of  the  complaint,  and  in  sustaining  a  de- 
murrer to  the  second  paragraph  of  the  reply. 

We  give  so  much  of  the  pleadings  as  is  pertinent  and 
necessary  to  an  understanding  of  the  questions  presented 
for  decision.     The  complaint  is  substantially  as  follows: 

1st.  That  on  the  24th  day  of  June,  1874,  the  defendant, 
by  her  board  of  trustees,  under  the  authority  conferred  by 
the  eighth  section  of  «'An  act  to  enable  incorporated  towns 
to  lay  out,  open,  grade,  and  improve  streets,"  etc.,  approv- 
ed April  27th,  1869,  made  a  contract  (a  copy  of  which  is 
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filod)  with  the  plaintiff,  for  the  improvement  of  Jefferson 
street  in  said  town ;  that  the  plaintiff  entered  upon  the  per- 
formance of  the  work  by  him  to  have  been  performed  under 
the  agreement,  and  within  the  time  limited  by  the  agree- 
ment had  performed  work  estimated  by  the  defendant  to 
be  of  the  value  of  $1,804.64,  and  was  at  all  times  ready 
and  willing  to  have  performed  the  remaining  part  of  the 
work,  and  to  have  completed  the  same  within  the  stipulated 
time  ;  that  by  the  agreement,  and  as  shown  by  the  said  es- 
timate, the  owners  of  property  bordering  on  the  improve- 
ment were  liable  for  the  sum  of  $1,500,  and  the  defendant 
for  the  sum  of  $304.64,  w^hich,  though  long  past  due,  the 
defendant  has  hitherto  wholly  failed  to  pay ;  that  the  de- 
fendant, by  th<^  acts  hereinafter  stated,  deprived  the  plaintiff 
of  the  remedy  provided  by  law  for  the  enforcement  of  the 
collection  of  said  sum  of  $1,500  from  the  property-holders 
liable  therefor  as  shown  by  said  estimate ;  that  is  to  say,  the 
defendant's  board  of  trustees,  after  making  the  estimate 
aforesaid,  failed  to  record  the  same  upon  their  record,  failed 
to  describe  therein  or  upon  their  record  the  lots  or  parcels 
o.t  land  bordering  upon  said  street  and  liable  for  said  im- 
provement, also  failed  to  make  any  order  requiring  said 
pjoperty-owners  to  pay  him  the  amounts  for  which  they 
were  severally  liable,  and  by  their  authorized  agents  refused 
to  allow  him  to  proceed  to  the  completion  of  said  work. 
Wherefore,  etc. 

2d.  That,  on  the  24th  day  of  June,  1874,  the  defendant, 
by  her  board  of  trustees,  made  with  the  plaintiff  the  con- 
tract, a  copy  of  which  is  filed  herewith ;  that  he  was,  at  all 
times,  ready  to  perform  said  contract  on  hiis  part,  and  did 
enter  upon  the  performance  thereof,  furnished  materials, 
excavated  and  removed  a  large  part  of  the  earth  required  to 
be  removed,  graded,  gravelled  and  bowldered  a  large  portion 
of  said  street,  and  w«^  rapidly  pushing  said  work  to  comple- 
tion, when,  on  the  20th  day  of  September,  1874,  the  defend- 
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ant,  without  any  cause  whatever,  ordered  him  to  stop  said 
work,  and,  by  force  and  personal  threats  of  violence,  pre- 
vented him  from  proceeding  therewith,  whereby  he  lost  the 
benefits,  profits  and  advantages  which  would  have  accrued 
to  him  under  said  contract,  to  his  damage,  etc. 

Exhibit:  ^'This  agreement,  made  this  June  24tht  1874, 
between  Joshua  Jones  of  the  first  part,  and  the  Town  of  Tip- 
ton of  the  second  part,  witnesseth :  That  the  said  party  of 
the  first  part  does  covenant  and  agree  to  grade,  gravel  and 
bowlder  the  gutters  of  Jefferson  street,  commencing,"  etc. 
*  *  *  '*Said  amounts  to  be  collected  by  the  party  of  the  first 
part,  at  his  own  expense,  from  the  owners  of  the  property 
bordering  on  said  improvement,  accoi*ding  to  their  respec- 
tive number  of  feet,  and  from  the  Town  of  Tipton  for  any  lot 
or  lots  owned  by  said  town,  and  for  crossings  of  streets  or 
alleys,  but  payment  thereof  to  be  withheld  so  long  as  any 
sums  remain  unpaid  to  laborers  employed  by  the  contractor 
for  work  done  in  the  prosecution  of  said  improvement.  *  * 
The  party  of  the  first  part  agrees  to  perform  the  woi'k  ac- 
cording to  the  following  specifications,  viz. :  *  *  •  *  To 
be  finished  on  or  before  the  1st  day  of  October,  1874,  to  the 
entire  satisfaction  of  the  civil  engineer ;  and  should  said  woik 
'not  be  finished  by  the  time  specified,  and  according  to  the 
above  specifications,  then  the  said  party  of  the  second  part 
shall  have  the  privilege  and  option  of  forfeiting  this  con- 
tract, and  of  reletting  the  same,  and  the  party  of  the  first 
part  shall  be  responsible  for  all  damages  that  may  accrue 
by  said  failure  to  perform  said  work  according  to  the  con- 
tract.    In  testimony  whereof,"  etc.     Duly  signed. 

Fourth  paragraph  of  answer :  The  defendant,  for  a  fur- 
ther answer  to  the  first  and  second  paragraphs  of  complaint, 
says,  that  on  the  3d  day  of  November,  1874,  the  plaintiff, 
by  his  written  agreement  with  William  L.  Berryman,  did 
transfer  and  assign  said  contract  with  the  defendant,  to- 
gether with  all  assessments  and  estimates  made  and  to  be 
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made  under  and  by  virtue  of  said  contract,  to  said  Berry- 
man  ;  that  on  the  day  of  1874,  the  defendant's  board  of 
trustees  consented  to  and  ratified  said  transfer  and  assign- 
ment, and  that  said  contract,  assessments  and  estimates,, 
made  and  to  be  made  thereunder,  have  not  been  reassigned 
nor  retransf erred  to  the  plaintiif ;  wherefore  the  plaintiff  has 
no  interest  in  the  subject  of  this  action.  This  answer  is  ver- 
ified by  the  attorney  for  the  appellant. 

Second  paragraph  of  reply :  For  a  second  reply  to  the 
fourth  paragraph  to  the  defendant's  answer,  the  plaintiff  says 
that  said  William  L.  Berry  man,  at  the  time  of  the  alleged  as- 
signment of  said  contract  and  estimate,  was  a  duly  elected, 
qualified  and  acting  member  of  the  defendant's  board  of 
trustees,  and  could  not,  therefore,  take  a  valid  assignment 
of  said  contract  and  estimate. 

Counsel  for  the  appellant  claim  *'that  the  appellee,  at  the 
time  of  taking  his  alleged  contract,  was  bound  to  take  no- 
tice of  the  fact  as  to  whether  all  the  preliminary  and  incipi- 
ent steps  had  been  taken  by  the  board  of  trustees ;  for,  if 
they  had  not,  the  trustees  could  make  no  contract  which 
would  bind  any  one ,  not  even  the  corporation ; ' '  and  hence 
it  results,  as  is  claimed,  that  the  first  and  second  paragraphs 
of  the  complaint  are  each  bad  because  it  is  not  averred  in 
either,  **  that  any  petition  was  ever  presented  to  the  board  of 
trustees  asking  the  making  of  the  improvement ;  nor  that 
the  board  of  trustees  ever  in  any  way  determined  the  num- 
ber of  the  petitioners,  if  there  were  any,  either  by  number 
or  by  measuring  the  front  lines  of  lots  on  the  street  to  be 
■improved ;  nor  that  an  ordinance  for  the  improvement  of 
the  street  was  adopted  by  the  board  ;  nor  that  the  letting  of 
the  contract  was  duly  advertised." 

The  appellee,  on  the  other  hand,  insists  that  the  parties 
stood  upon  an  equality  in  making  the  contract,  and  are  alike 
bound  by  it ;  that  no  inquiry  into  facts  or  occurrences  be- 
fore the  making  of  the  contract  is  permissible;  and  that, 
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having  made  the  contract  with  the  appellee,  the  appellant  is 
liable  directly  for  the  work  done  upon  street  crossings  and 
in  front  of  lots  owned  by  the  town  or  public,  and  indirectly 
for  the  remainder  of  the  work,  because  of  the  alles^ed  neg- 
lect  and  failure  of  the  appellant  to  take  the  necessary  steps 
to  enable  the  appellee  to  collect  the  amounts  assessed,  and 
which  ought  to  have  been  assessed,  against  the  individaal 
owners  of  lots. 

In  support  of  the  last  branch  of  his  proposition,  the  ap- 
pellee  cites  from  1  Dillon's  Mun.  Corp.,  sec.  402  (3d  ed.,  sec. 
482),  the  following :  <^It  has  been  asserted  that  where  the 
expense  of  making  a  local  improvement  is  not  to  be  raised 
by  a  general  tax,  but  solely  upon  the  property  benefited, 
that  s^  failure  of  the  corporation^  though  it  is  only  the  agent 
of  the  owners  to  be  assessed,  to  discharge  its  duty,  by  mak- 
ing the  necessary  assessment,  or  its  unreasonable  delay  in 
collecting  and  paying  over  the  money,  gives  the  contractor 
a  right  to  recover  his  compensation  in  an  action  against  the 
corporation."  But,  upon  this  assertion  of  liability  of  the 
corporation,  the  author,  in  the  same  section,  makes  the  fol- 
lowing comment :  <<The  right  to  a  general  judgment  should, 
in  our  opinion,  be  limited,  in  any  event,  to  cases  where  the 
corporation  can  afterwards  reimburse  itself  by  an  assess- 
ment. For  why  should  all  be  taxed  for  the  failure  of  the  coan- 
cil  to  do  its  duty  in  a  case  where  the  contractor  has  a  plain 
remedy,  by  mandamus,  to  compel  the  council  to  make  the 
necessary  assessment  and  proceed  in  the  collection  thereof 
with  the  requisite  diligence?"  This,  in  our  judgment,  ex- 
presses the  rule  which  ought  to  govern  in  such  cases. 

There  is  no  statute  und^r  which  the  appellant  corpora- 
tion could  reimburse  itself,  if  compelled  to  pay  to  the  appel- 
lee the  assessments  in  question,  and  no  principle  of  law  or 
equity  has  been  suggested,  by  which  it  is  claimed  that  such 
result  could  be  accomplished.  Without  reference,  thei-e- 
fore,  to  the  other  objections  suggested,  we  hold,  on  this 
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ground 9  that  the  first  paragraph  of  the  complaint  is  iDSuffi- 
cient  in  so  far  as  it  is  attempted  to  charge  the  appellant 
with  negligence,  and  with  failure  to  perform  its  duty  tow- 
ard the  appellee,  in  the  particulars  specified. 

The  paragraph  contains  an  averment  that  the  defendant 
was  liable,  under  the  contract,  for  the  sum  of  $304.64,  but 
the  allegation  is  no  more  than  the  statement  of  a  conclusion. 
The  design  of  the  pleader  was  probably  to  show  that,  of  the 
assessment  alleged  to  have  been  made,  that  sum  was  assessed 
against  the  town  for  work  done  upon  the  street  crossings,  or 
elsewhere,  for  which  the  town  was  bound,  under  the  con- 
tract, to  pay.  If,  however,  the  allegations  in  this  respect 
were  deemed  sufficient,  there  is  still  wanting,  in  order  to  show 
a  cause  of  action  on  this  account,  an  averment  that  nothing 
remained  due  and  unpaid  to  laborers,  employed  by  the  con- 
tractor, for  work  done  in  the  prosecution  of  said  improve- 
ment. By  the  terms  of  the  contract,  payment  should  ^^be 
withheld  so  long  as  any  sums  remained  unpaid  to  such  la- 
borers." 

The  second  paragraph  of  the  complaint  involves  the  ques- 
tion whether  the  town  corporation  can  commit  such  a  tort  as  is 
charged,  or  whether  the  liability  is  not  solely  upon  the  indi- 
vidual who  professed  to  represent  the  town  in  the  transaction 
complained  of.  Counsel  have  not  discussed,  and  we  need 
not  decide,  this  question.  This  paragraph,  if  it  be  sufficienti 
is  good  for  nominal  damages  only.  It  does  not  seek  to  re- 
cover for  work  done  under  the  contract,  nor  does  it  show  that 
any  work  had  been  or  remained  to  be  done,  for  which  the  town 
was  liable  to  pay.  The  effort  is  to  recover  damages  for  the 
wrong  done  by  the  town  in  stopping  the  work,  and  forcibly 
preventing  its  completion  by  the  plaintiff,  the  alleged  basis 
of  damages  being  ^<the  lost  benefits,  profits  and  advantages 
which  would  have  aci^rued  to  him  under  said  contract." 

Now,  conceding,  as  probably  must  be  conceded,  that,  as 
between  the  plaintiff  and  the  town,  it  was  not  incumbent  on 
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the  plaintiff  to  allege  that  the  preliminary  steps  necessary 
to  the  making  of  such  a  contract  had  been  taken,  in  order 
to  enable  him  to  enforce  the  contract  against  the  town,  in 
respect  to  any  direct  liability  of  the  town  under  the  con- 
tract, it  is  to  be  observed,  that,  in  this  paragraph,  the 
action  is  not  based  upon  the  agreement.  No  breach  of  it  by 
reason  of  failure  to  pay*,  or  to  do  anything  required  of  the 
town,  by  its  terms,  is  alleged.  The  tortious  interference  of 
the  town,  whereby  the  appellee  was  prevented  from  per- 
forming the  contract,  on  his  part,  is  the  gravamen  of  the 
charge ;  and  it  is  not  shown  that,  if  permitted  to  go  on  and 
finish  the  work,  the  appellee  could  have  realized  any  bene- 
fits, profits  or  advantages,  or  that,  by  being  stopped  when 
he  was,  he  suffered  any  substantial  injury.  Unless  his  con- 
tract was  a  valid  one,  he  could  not  have  enforced  the  pay- 
ment of  the  assessments  made,  or  to  be  made,  under  it,  and 
the  interference  of  the  defendant,  instead  of  causing  him 
damage,  prevented  his  suffering  loss. 

It  is  well  settled  that  unless  the  necessary  steps  have  been 
taken,  in  such  cases,  in  order  to  the  making  of  a  valid  eon- 
tract,  the  property-holder  may  successfully  resist  the  pay- 
ment of  all  assessments  made  against  him  or  his  property. 
Moore  v.  Cline^  61  Ind.  113 ;  Anthony  v.  Cooley^  61  Ind. 
323  ;  Merrill  v.  Abbott^  62  Ind.  549  ;  Overshiner  v.  Jones, 
66  Ind.  452  ;  Smith  v.  Duncan^  ante^  p.  92. 

The  inference  seems  to  be  inevitable,  that,  in  order  to  have 
established  that  he  had  suffered  a  substantial  injury  by  hav- 
ing been  interrupted  in  the  performance  of  his  contract,  the 
plaintiff  ought  to  have  shown,  not  only  that  his  contract  was 
a  profitable  one,  but  also  that  it  was  validly  made.  Indeed, 
if  it  was  not  so  made,  he  was  liable  to  have  been  enjoined,  at 
the  instance  of  an  interested  party,  against  performing  it. 
Case  V.  Johnson^  70  Ind.  31 ;  Macey^.  Titcombe^  19  Ind. 
135.  And  it  was  no  substantial  cause  for  complaint,  if,  in 
obedience  to  the  order,  or  on  account  of  the  violent  threats 
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of  the  appellant,  he  refrained  from  completing  a  work  which 
he  might  lawfully  haye  been  restrained  from  commencing. 
There  is  no  available  error  either  in  sustaining  or  overruling 
a  demurrer  to  a  complaint  which  is  good  for  nominal  dama- 
ges only.    Axtel  v.  Chascy  ante^  p.  74,  and  cases  cited. 

Conceding  the  second  paragraph  of  the  complaint  to  be 
good,  the  second  paragraph  of  reply  is  good  upon  the  theory 
that  any  reply  is  sufficient  for  a  bad  answer.  The  fourth 
pars^raph  of  answer,  to  which  it  is  addressed ,  is  pleaded  as 
a  defence  to  both  the  first  and  second  paragraphs  of  the 
complaint ;  but  it  does  not  show  a  defence  to  the  second 
paragraph.  That  paragraph,  on  the  assumption  that  it  was 
good,  entitled  the  appellee  to  recover  nominal  damages  for 
the  alleged  tortious  interference  with  the  appellee's  prose- 
cution of  his  work  under  the  contract ;  and  the  fact  that  the 
appellee  afterwards  transferred  the  contract,  and  all  rights 
and  claims  under  it,  to  another,  is  no  ground  of  defence 
against  the  alleged  tort. 

To  the  first  paragraph  of  the  complaint,  which  is  based 
upon  the  contract,  the  answer  would  be  good  if  addressed  to 
that  alone,  and,  in  that  case,  the  reply  would  not  be  good. 
It  is  not  for  the  appellee,  after  transferring  his  contract, 
and  his  rights  and  claims  under  it,  to  Berryman,  to  say  that 
Berryman,  by  reason  of  being  a  member  of  the  town  board 
of  trustees,  could  not  receive  a  valid  assignment. 

In  the  act  concerning  cities,  1 R.  S.  1876,  p.  267,  it  is  pro- 
vided in  section  52,  that  '*No  officer  of  such  city  shall  pur- 
chase any  bond,  order,  claim  or  demand  whatever  against 
such  city  during  his  continuance  in  office  for  any  sum  less 
than  the  amount  specified  therein,  and  any  bond,  order, 
claim  or  demand  purchased  by  any  officer  of  such  city  in 
contravention  of  the  foregoing  provisions,  shall  be  forfeited 
to  such  city,  and  no  action  shall  ever  be  maintained  thereon." 
And  section  69  of  that  act  contains  a  proviso,  *'That  all 
contracts  made  by  any  city,  or  by  any  officer  under  the  au» 
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thority  thereof,  for  public  improvements  or  otherwise,  in 
the  profits  whereof  any  officer  of  such  city  shall  be  inter- 
ested, directly  or  indirectly,  shall  be  void."  If  these  pro- 
visions were  applicable  to  the  officers  of  a  town,  it  would  not 
follow  that  the  assignment  under  consideration  was  void  as  be- 
tween the  appellee  and  Berryman ;  and  what  effect,  if  appli- 
cable, they  might  have  upon  the  rights  of  Berryman,  against 
the  town,  by  virtue  of  the  assignment,  it  is  not  material  now 
to  consider.  These  provisions,  however,  do  not  in  terms  em- 
brace town  officers,  and  except  as  the  principles  of  the  com- 
mon law  concerning  agents  and  trustees  may  apply,  no  rule 
of  Is^w  or  equity,  nor  any  statutory  provision,  of  a  like  char- 
acter and  applicable  to  the  officers  of  towns,  has  been 
brought  to  our  attention.  By  the  general  principles  of 
law,  the  assignment  in  question  is  neither  void  nor  voidable, 
unless  possibly  under  supposable  circumstances  at  the  in- 
stance of  the  town ;  but  the  assignee,  being  a  trustee  of  the 
town,  would  not  be  permitted  to  make  for  himself  a  profit 
out  of  the  transaction. 

We  need  not  consider  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
demurrers  to  the  first  and  second  paragraphs  of  the  com- 
plaint. 


»•♦ 
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138  450 

139  252 

'  ^  3ifl  Taxes.— Lien  of. --Effect  of  Bepealing  Statute,— The  repeal  ol  a  statute, 

145  247  under  which  taxes  are  levied,  puts  an  end  to  the  right  to  collect  them, 

unless  the  ^repealing  statute  contains  a  provision  preserving  the  taxes 
and  the  right  to  collect  them. 
SA.UE.—Statute  of  1872  Construed.— A  lien  for  taxes,  accrued  under  stat- 
utes in  force  prior  to  the  act  of  1872, 1 R.  S.  1876,  p.  72,  is  continued  and 
preserved  by,  and  may  be  enforced  under,  the  provisions  of  that  act. 
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Same. — Sepeal  of  Statute. —Intention.^ An  express  saving  clause  is  not  re- 
qulred  to  prevent  the  destruction  of  rights  existing  under  former  stat- 
utes. If  the  intention  to  preserve  and  continue  such  rights  is  clearly 
apparent,  it  will  be  carried  into  effect. 

Same.— i?€TO«dy  of  Holder  of  Invalid  Tax  TUle.—The  remedy  of  the  holder 
of  an  invalid  tax  title,  for  the  enforcement  of  rights  acquired  under 
former  statutes,  is  that  given  by  the  act  of  1872. 

From  the  Fountain  Circuit  Court. 

J.  B.  Martiny  for  appellant. 

r.  L.  Stilwell  and  H.  H.  Dochtermany  for  appellee. 

Elliott,  C.  J. — The  questions  in  this  case  arise  upon  the 
ruling  refusing  the  appellant  a  new  trial . 

The  material  facts  are.  these :  The  lands  in  controversy 
were  subject  to  taxation ;  taxes  were  legally  assessed  thereon 
for  the  years  1871  and  1872  ;  the  assessments  were  properly 
entered  upon  the  tax  duplicate  for  the  said  years ;  the  taxes 
became  delinquent,  and  due  return  thereof  was  made ;  on 
the  11th  day  of  February,  1873,  the  lands  were  sold ;  at 
the  time  said  assessments  were  made,  and  thence  continu- 
ously until  the  sale,  the  appellant,  the  owner  of  the  lands, 
was  the  owner  and  in  possession  of  personal  property  more 
than  sufficient  to  pay  said  taxes ;  that  the  appellee  became 
the  purchaser  of  said  lands  at  the  tax  sale ;  that,  on  the  28th 
day  of  Februaiy,  1878,  the  auditor  executed  a  deed  to  ap- 
pellee for  said  lands ;  that  the  taxes  were  paid  at  the  time 
of  the  sale  by  the  purchaser,  and  that  the  amount  then  paid 
was  $86.90,  and  that,  since  the  said  sale,  taxes  have  been 
paid  by  the  appellee  in  the  sum  of  $210.74. 

The  court  rendered  judgment  for  the  appellee  in  the  sum 
of  $586.65,  being  the  amount  paid  out  by  him,  with  twenty- 
five  per  centum  thereon. 

Appellant  maintains  that  the  taxes  assessed  for  the  years 
1871  and  1872  were  swept  away  by  the  repeal  of  the  statute 
under  which  they  were  assessed.  The  general  rule  is,  that 
the  repeal  of  a  statute,  under  which  taxes  are  levied,  puts  an 
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end  to  the  right  to  collect  them,  unless  the  repealing  statute 
contains  a  provision  preserving  the  taxes  and  the  right  to 
collect  them.  McQuilkin  v.  -Doe,  8  Blackf.  581 ;  MouiU'^. 
The  State,  6  Blackf.  25  ;  Bleidom  v.  Mel,  6  Clarke  (Iowa), 
6  ;  Bryan's  AdmW  v.  Harvey's  Adm'r,  11  Tex.  311. 

Unless  there  is  some  provision  in  the  act  of  1872,  preserv- 
ing taxes  levied  under  former  acts,  they  must  be  deemed  to 
have  been  carried  away  by  the  repeal  of  the  laws  under 
which  they  were  levied. 

The  task  of  searching  the  act  of  1872,  with  its  numerous 
repetitions  and  its  involved  and  confused  provisions,  is  a 
dreary  one.  Our  search  has  been  greatly  aided  by  the  care- 
ful and  discriminating  labors  of  counsel.  Such  sections  as 
seem  to  us  to  show  an  intention  to  preserv^e  the  taxes  levied 
under  prior  acts,  we  collate  and  consider  in  the  succeeding 
pages.  Section  155  contains  a  provision  authorizing  the 
treasurer  to  collect  delinquent  taxes.  The  169th  section  is 
as  follows :  *'The  lien  of  the  State  for  all  taxes  for  State, 
county,  school,  road,  or  township  purposes,  shall  attach  on 
all  real  estate,  on  the  1st  day  of  April,  annually,  and  such 
lien  shall  be  perpetual  for  all  taxes  due  from  the  owner 
thereof , which  have  heretofore  accrued  or  shall  hereafter  ac- 
crue, with  the  interest  and  penalties  in  each  case,  until  pay- 
ment ;  which  lien  shall  in  no  wise  be  affected  or  destroyed  by 
any  sale  or  transfer  of  any  such  real  estate."  The  language 
of  this  section  is  very  comprehensive,  and  extends  to  all  taxes 
accrued  before  the  act  took  effect,  for  the  word  "heretofore" 
refers  to  a  time  anterior  to  the  date  at  which  the  act  became 
a  law.  UvansviUe,  etc.,  R.  B.  Co.  v.  Barbee,  59  Ind.  592. 
It  is  provided  in  section  229,  that,  if  any  conveyance  shall 
prove  to  be  invalid,  it  shall  nevertheless  be  effectual  to  trans- 
fer the  lien  which  the  State  had  to  the  grantee.  Section  256 
contains,  substantially,  the  same  provision.  The  language 
there  used  is :  *'If  any  conveyance,  made  by  the  county  au- 
ditor, pursuant  to  a  sale  made  for  non-payment  of  taxes, 
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shall  prove  to  be  invalid  and  ineffectual  to  convey  title,  for 
any  other  cause  than  such  as  are  enunierated  in  the  preced- 
insr  section,  the  lien  which  the  State  had  on  such  land  for  its 
rightful  proportion  of  taxes  for  State,  county,  township, 
and  all  lawful  purposes  shall  remain  in  full  force,  and  shall 
be  transferred  by  such  deed  to  the  grantee."  Section  257 
provides  for  the  enforcement  of  this  lien  by  an  action. 

We  think  that  these  provisions  very  clearly  show  that  the 
Legislature  intended  to  preserve  the  lien  for  taxes  which 
accrued  prior  to  the  time  the  act  of  1872  took  effect.  The 
lien  described  in  section  169  is  one  for  taxes  which  accrued 
under  former  laws,  and  is  carefully  preserved,  not  only  to 
the  State,  but  to  her  grantees.  The  intention  to  preserve 
and  transmit  the  lien  is  clearly  manifested,  not  only  in  sec- 
tion 169  and  those  providing  for  the  transmission  of  the  lien 
to  purchasers,  but  also  in  the  many  sections  referring  to  de- 
linquencies. It  is  very  clear  that  the  delinquencies  referred 
to  are  such  as  had  accrued  under  prior  statutes,  as  well  as 
those  which  may  accrue  subsequent  to  the  taking  effect  of 
the  act  of  1872. 

It  is  proper,  in  searching  for  the  legislative  intent,  to  con- 
sider statutes  previously  enacted.  Turning  to  the  act  of 
1852,  we  find  that  section  112  is  the  same  as  section  169  of 
the  act  of  1872,  except  that  the  time  upon  which  the  lien 
attaches  is  fixed  as  of  the  1st  day  of  April  instead  of  the  1st 
day  of  January.  The  re^nactment  of  section  112  of  the 
act  of  1852  was  not  necessarily  a  repeal  of  its  provisions ; 
but,  whether  so  or  not,  its  substantial  re-enactment  fur- 
nishes gromid  for  inferring  that  the  Legislature  intended  to 
preserve  and  continue  the  lien  for  taxes  which  had  accrued 
under  prior  laws.  Cheezem  v.  The  State,  2  Ind.  149 ;  (7or- 
deU  v.  The  State,  22  Ind.  1. 

In  speaking  of  the  effect  of  the  re-enactment  of  a  former 
statute,  the  Supreme  Court  of  Wisconsin  said :  <*There  is 
no  change  in  the  law,  and  the  re-enactment  of  the  new  is 
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simultaneous  with  the  repeal  of  the  old  provision,  and  both 
are  the  same."  At  another  place  in  the  same  opinion,  it  was 
said :  "When  the  Legislature  re-enacted  the  same  provision, 
and  provided  for  its  taking  effect  at  the  same  time  as  the  re- 
peal of  the  old  statute,  it  is  clear  that  they  intended  to  con- 
tinue such  provision  in  force  without  interruption."  FuUer- 
ton  V.  Spring,  3  Wis.  588 ;  Wright  v.  Oakley,  5  Met.  400  ; 
Eesler  v.  Smith,  66  N.  C.  154. 

We  need  not,  and  do  not  decide,  whether  the  doctrine  of 
the  cases  cited  is  entirely  correct ;  for  in  this  case  we  are 
only  required  to  ascertain  and  carry  into  effect  the  legisla- 
tive intent  as  gathered  from  the  statute ;  and  in  doing  this 
we  may,  as  we  have  said,  properly  look  to  the  provisions  of 
earlier  statutes.  We  think  that  the  intention  of  the  legisla- 
ture, to  preserve  and  enforce  the  lien  for  taxes  accrued  un- 
der statutes  in  force  prior  to  the  act  of  1872,  is  manifest 
from  the  language  used  in  various  sections  of  that  act,  and 
that  this  conclusion  is  strengthened  by  the  fact  that  they  car- 
ried into  the  new  law  the  provisions  of  the  old.  There  was 
no  cessation  of  the  lien.  The  old  statute  created  and  pre- 
served it  until  the  new  took  effect,  and  the  new  made  pro- 
vision for  its  continuance  and  for  its  enforcement. 

There  is  nothing  in  the  repealing  clause  indicating  an  in- 
tention to  destroy  the  right  to  collect  taxes  existing  under 
prior  statutes.     It  applies  only  to  '*laws  or  parts  of  laws 
in  conflict  with  the  provisions  of  this  act."    The  section  giv- 
ing a  lien  for  taxes  is  not  in  conflict,  for  it  is  substantially 
re-enacted.     There  is  nothing  in  the  last  act  contravening 
the  provisions  of  the  former  acts  as  to  the  right  to  collect 
taxes ;  upon  the  contrary,  the  sedulous  care  which  is  mani- 
fested in  preserving  the  lien  shows  very  clearly  that  it  was 
not  intended  that  the  right  should  be  lost.     The  Legislature 
did  not,  it  is  evident,  regard  anything  in  the  act  of  1872  as 
inconsistent  with  the  preservation  and  continuance  of  the 
lien  for  taxes  which  had  accrued   under  laws  previously 
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adopted.  It  does  not  require  an  express  saving  clause  to 
prevent  the  destruction  of  rights  existing  under  former  stat- 
utes. If  the  intention  to  preserve  and  continue  such  right 
is  clearly  apparent,  it  will  be  carried  into  effect. 

The  case  of  Rinard  v.  Nordyke^  76  Ind.  130,  does  not 
conflict  with  what  is  here  decided.  In  that  case,  the  general 
rule,  as  declared  in  McQuilkin  v.  Doe^  supra^  was  recog- 
nized as  the  correct  one ;  but  the  question,  as  to  whether  the 
taxes  levied  under  former  statutes  were  swept  away  by  the 
act  of  1872,  was  not  passed  upon,  for,  as  was  there  said,  it 
was  not  involved  in  the  case. 

The  right  to  collect  taxes  levied  under  laws  enacted  prior 
to  1872  having  been  found  to  exist,  only  a  single  question 
remains :  What  statute  psescribes  the  remedy  for  the  en- 
forcement of  that  right?  Ftinn  v.  Parsons^  60  Ind.  573, 
famishes  the  answer.  It  was  there  held  that  the  remedy 
for  the  enforcement  of  rights  acquired  under  former  stat- 
ates  was  that  given  by, the  act  of  1872.  The  case  cited  not 
only  settles  the  question  as  to  the  remedy,  but  it  also  lends 
strong  support  to  the  point  here  ruled  as  to  the  preservation 
of  the  right  to  collect  taxes  assessed  under  prior  statutes.  If 
all  rights  had  been  destroyed,  it  would  have  been  vain  to 
consider  the  question  of  the  remedy.  Without  a  right,  there 
would  be  nothing  to  invoke  the  use  of  a  remedy. 

The  court  below  having  enforced  a  legal  right  and  applied 
the .  appropriate  remedy,  the  result  is  that  the  judgment 
should  be  affirmed,  and  it  is  so  adjudged. 
Vol.  77.— 21 
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ifio    71 1  Assignment  of  Error.— ^S^tfpreww  Court.— The  statute  requires  a  spe- 

.H    ???'  ^^^  assignment  of  errors.    That  "the  judgment  was  rendered  for  the 

appellee,  when  it  should  have  been  for  the  appellant,'^  is  toogenenl  to 
present  any  question  in  the  Supreme  Court. 

SAME.—That  ^Hhe  verdict  was  against  the  law  and  evidence/'  is  not  a 
proper  specification  in  an  assignment  of  error. 

Same. — ^That  "the  court  gave  instructions  numbered  — ,"  Is  not  a  good 
assignment  of  error. 

lilEQLiQESCE.— Pleading.— BaUroad.— A  complaint  against  a  railroad 
company,  alleging  that  the  plaintiff  contracted  with  the  defendant  to 
deliver  wood  on  the  defendant's  track,  and  accordingly  did  deliver  one 
hundred  and  twenty-five  cords,  of  the  value,  etc.,  that  the  defendant 
cut  down  grass  and  weeds  on  its  track  and  grounds,  which,  with  other  in- 
flammable material,  it  negligently  permitted  to  accumulate  at  the  place, 
until  very  dry,  when  they  were  set  on  fire  by  the  passing  trains,  negli- 
gently operated  on  the  road  by  the  defendant,  by  reason  of  which  the 
wood  was  set  on  flre  and  consumed,  does  not  sufficiently  show  that  the 
injury  was  the  result  of  the  defendant's  negligence,  and  is  bad  on  d^ 
murrer. 

t^Ai&E.— Contributory  Negligence.— Case.  Distinguished. — A  complaint  for 
destruction  of  property  by  the  negligence  of  the  defendant,  which  does 
not  show  that  there  was  no  contributory  negligence  on  the  part  of  the 
plaintiff,  is  bad  on  demurrer.  Indianapolis^  etc.,  B.  B.  Co.  v.  Faramret 
31  Ind.  143,  distinguished. 

From  the  Kosciusko  Circuit  Court. 

J.  Brachenridge  and  J.  JR.  Carey ^  for  appellant. 
J.  H.  Carpenter  and  J.  W.  Cook^  for  appellee. 

Franklin,  C. — This  was  an  action,  brought  by  appellee 
against  appellant  in  the  Kosciusko  Circuit  Court,  to  recover 
for  several  lots  of  wood  burned  by  fire  from  appellant's  lo- 
comotives, alleged  to  have  been  carelessly  and  negligently 
used  in  running  and  operating  the  Pittsburgh,  Fort  Wayne 
and  Chicago  Railway,  situated  along  the  line  and  upon  the 
right  of  way  of  said  road,  in  Marshall  county,  Indiana. 

There  was  a  complaint  filed  consisting  of  eighteen  para- 
graphs, to  each  of  which  the  defendant  filed  separate  de- 
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niurrers,  which  were  respectively  overruled  and  exceptions 
reserved.  Issues  formed  by  denials  ;  trial  by  jury ;  finding 
for  the  plaintiff ;  motion  for  a  new  trial  overruled,  and  the 
proper  exception  taken ;  judgment  for  the  plaintiff. 

The  defendant  appealed  to  this  court,  and  the  errors  as- 
signed here  are : 

1st.   Overruling  motion  for  a  new  trial ; 

2d.  Rendering  judgment  for  appellee,  when  it  should 
have  been  for  appellant ; 

3d.  The  verdict  was  against  the  law  and  evidence  ; 

4th.   In  giving  instructions  numbered  (blank)  ; 

5th.  Overruling  the  demurrer  to  each  paragraph  of  com- 
plaint ; 

6th.   The  damages  were  excessive. 

The  statute  provides  that  there  shall  be  a  specific  assign- 
ment of  all  eiTors  relied  upon.  The  second  error  is  not 
specific,  but  is  too  general  to  present  any  question  for  this 
court  to  decide.  Kimball  v.  8lo88^  7  Ind.  589 ;  King  v. 
Wilkins,  10  Ind.  216 ;  Abraham  v.  Chase,  11  Ind.  513 ; 
Ruffing  v.  Tilton,  12  Ind.  259. 

The  third  error  complained  of  is,  that  the  verdict  was 
against  the  law  and  the  evidence.  This  would  be  a  good 
reason  for  a  new  trial,  but  is  not  a  proper  specification  in  an 
assignment  of  errors. 

The  fourth,  giving  of  instructions  numbered  (blank),  with- 
out pointing  out  any  instruction  or  instructions,  is  too  indefi- 
nite, and  could  only  be  assigned  as  a  reason  for  a  new  trial. 

The  fifth  should  properly  be  considered  first,  as  that  ques- 
tions the  sufliciency  of  each  paragraph  of  the  complaint. 

The  paragraphs  are  in  couplets,  and  intended  to  apply  to 
nine  transactions  of  burning,  and  amount  to  eighteen  instead 
of  seventeen  paragraphs,  there  being  two  numbered  eight. 
We  copy  the  charging  parts  of  the  last  couplet  as  a  sample 
of  the  whole,  they  being  substantially  alike,  and  very  simi- 
lar in  language : 
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Sixteenth  paragraph :  *  *  "That  the  plaintiff  contracted 
to  deliver  a  large  amount  of  wood  to  the  said  defendant ; 
that,  in  pursuance  of  said  contract,  the  said  plaintiff  did,  on 

the  —  day  of ,  187-,  deliver  on  the  track  of  said  road 

as  aforesaid,  at  a  point  three  and  one-half  miles  from  the 
town  of  Bourbon,  in  said  county  of  Marshall,  one  hundred  and 
twehty-five  cords  of  wood,  of  the  value  of  three  hundred 

and  seventy-five  dollars ;  that,  on  the  —  day  of , 

1872,  and  before  the  said  wood  was  estimated  and  paid  for, 
the  said  wood  was  set  on  fire  by  the  passing  trains,  negli- 
gently run  and  operated  on  said  road  by  the  defendant,  and 
burned.     Wherefore  the  plaintiff  was  damaged,"  etc. 

Seventeenth  paragraph  :  ' '  That  the  plaintiff  contracted 
with  the  said  defendant  to  deliver  a  large  amount  of  wood 
on  the  track  of  said  road ;  that,  in  pursuance  of  said  con- 
tract, the  plaintiff  did,  on  the day  of ,  187—, 

deliver  on  the  track  of  said  road,  at  a  point  thereon  thrt« 
and  one-half  miles  west  of  the  town  of  Bourbon,  in  said 
Marshall  county,  one  hundred  and  twenty-five  cords  of  wood, 
of  the  value  of  three  hundred  and  twenty-five  dollars ;  that 
the  said  defendant  cut  down  the  grass  and  weeds  growing 
on  the  track  and  grounds  of  said  road  at  said  point,  and  per- 
mitted large  quantities  of  other  inflammable  material  to  ac- 
cumulate on  said  road  and  grounds,  at  said  point,  and  neg- 
ligently permitted  said  grass,  weeds,  and  other  inflammable 
material  to  remain  on  the  track  and  grounds  of  said  road  as 

aforesaid,  until  they  became  very  dry,  when  on  the day 

of ,  1872,  they  were  set  on  fire  by  the  passing  trains, 

negligently  run  and  operated  on  said  road  by  the  defendants, 
and  the  fire  from  said  burning  grass,  weeds,  and  other  in- 
flammable material,  was  communicated  to  said  wood,  audit 
was  then  and  there  burned.  Wherefore  the  plaintiff  was 
damaged,"  etc. 

The  cause  of  action  is  intended  to  be  based  upon  inja- 
ries  produced  by,  and  resulting  from,  the  negligence  of  the 
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defendaut.  The  first  question  arising  is,  as  to  whether  the 
negligence  of  the  defendant  is  sufficiently  charged. 

In  the  first  above  named  paragraph  of  this  couplet,  there 
is  no  allegation  as  to  with  whom  plaintiff  contracted  to  de- 
liver the  wood  to  defendant ;  or  that  the  defendant  had  any- 
thing  to  do  with  the 'placing  of  the  wood  on  its  track,  either 
directly  or  indirectly.  It  does  not  aver  that  it  was  delivered 
to  the  defendant ;  and,  for  aught  that  appears,  it  was  put 
there  without  the  knowledge  or  consent  of  the  defendant, 
and  was  there  at  the  plaintiff's  own  risk.  There  is  no  alle- 
gation that  the  defendant  neglected  or  refused  to  receive, 
estimate,  or  pay  for  the  wood.  It  avers  **that  the  wood 
was  set  on  fire  by  the  passing  trains,  negligently  run  and 
operated  on  said  road  by  the  defendant,  and  burned;"  but 
it  does  not  aver  that  the  negligence  had  anything  to  do  with 
the  setting  on  fire  and  the  burning  of  the  wood,  or  that  the 
injury  was  caused  by,  or  resulted  from,  the  negligence  of 
the  defendant. 

The  substantial  averments  of  this  paragi*aph  are  simply 
these :  The  plaintiff  put  wood  upon  the  railroad  track  ;  the 
passing  trains  set  fire  to  it  and  burned  it,  and  the  trains  were 
carelessly  or  negligently  run.  Now,  they  may  have  been 
very  carelessly  run,  without  that  carelessness  or  negligence 
having  had  anything  to  do  with  the  communicating  of  the 
fire  to  the  wood. 

The  paragraph  numbered  17  is  a  little  different.  It  states 
that  the  plaintiff  contracted  with  the  defendant  for  the  de- 
livery of  the  wood ;  but  it  is  equally  silent  as  to  the  other 
allegations  in  relation  to  defendant's  directing  when  and 
where  it  should  be  delivered,  its  reception,  measurement, 
or  payment  therefor.  It  then  avers  that  the  defendant  neg- 
ligently cut  down  the  grass  and  weeds  upon  the  track  and 
grounds  of  the  railroad,  and  negligently  permitted  them, 
with  a  large  amount  of  other  inflammable  material,  to  accu- 
mulate on  said  track  and  grounds,  and  become  very  dry. 
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But  this  paragraph  does  not  aver  that  the  defendant's  neg- 
^ligence  brought  about  this  condition  of  danger  after  the 
wood  had  been  placed  upon  the  track.  If  it  existed  before, 
and  the  plaintiff  voluntarily  placed  his  wood  in  such  a  peril* 
ous  situation,  he  is  presumed  to  have  been  willing  to  take 
the  risk,  at  least  until  he  should  request  a  measurement 
and  payment.  This  paragraph  is  subject  to  the  same  objec- 
tion as  the  other,  in  relation  to  the  burning  of  the  wood  be- 
ing caused  by,  and  in  consequence  of,  the  negligent  running 
of  the  trains. 

But  no  paragraph  in  the  complaint  contains  any  averment 
negativing  contributory  negligence  on  the  part  of  the  plain- 
tiff, and  this  question  is  discussed  at  greater  length  by  coun- 
sel than  any  other  question  in  the  case.     Appellee's  counsel 
insist  that  the  doctrine  of  contributory  negligence  only  ap- 
plies in  cases  of  injury  to  the  person,  and  we  are  referred,  in 
support  thereof,  to  the  case  of  The  Pittsburgh^  etc.^  R.R, 
Co.  V.  Nelson^  51  Ind.  150.    In  this  case  the  court  used  the 
following  language :    *'The  right  to  recover  is  based  on  the 
negligence  of  the  appellant.     The  averments  in  the  com- 
plaint in  reference  to  the  contract  of  purchase  and  storage 
of  the  wood  are  matters  of  inducement,  tending  to  show 
that  the  wood  was  placed  upon  the  line  of  the  railroad  with 
the  knowledge  and  consent  of  appellant,  thereby  imposing 
upon  the  railroad  company  the  duty  of  exercising  ordinary 
care  toward  the  said  wood.     If  the  wood  was  placed  upon 
the  line  of  the  railroad  and  within  the  right  of  way,  without 
authority  of  appellant,  the  appellee  could  not  recover,  be- 
cause he  was  guilty  of  negligence  in  exposing  his  property 
to  the  dansjers  and  hazards  incident  to  the  runniujo:  of  loco- 
motives  over  the  track  of  said  road.     If,  on  the  other  hand, 
the  wood  was  placed  there  under  a  contract  of  purchase, 
and  the  agents  of  appellant  unreasonably  neglected  to  meas- 
ure and  accept  the  same,  and  it  was  destroyed  by  the  negli- 
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gence  of  the  agents  of  the  appellant)  the  appellant  would 
be  liable." 

The  contract  set  out  in  that  complaint  presents  a  different 
case  from  the  one  under  consideration ;  and  we  understand 
that  case  as  recognizing  the  principle  of  contributory  neg- 
ligence as  applicable  in  this  class  of  cases.  The  complaint 
was  not  copied,  and  the  substance  given  says  nothing  in  re- 
lation to  its  containing  an  averment  negativing  contributory 
negligence  in  the  plaintiff.  The  decision  was  made  upon  an 
objection  to  the  complaint,  for  the  want  of  sufScient  facts, 
without  a  demurrer  having  been  filed,  and  this  question  was 
not  presented  nor  decided  by  the  court.  But,  even  under 
this  authority,  the  paragraph  numbered  sixteen  is  clearly 
bad  for  other  reasons,  heretofore  pointed  out. 

We  are  also  referred  to  the  case  otJThe  Indianapolis ^ 
etCf  R.  22.  Co,  v.  Paramore^  31  Ind.  143.  In  that  case  the 
complaint  alleged  ^^that  the  railroad  company,  by  its  agent, 
contracted  and*agreed  with  the  plaintiff  that  if  he  would  de- 
liver on  the  line  of  the  company's  railroad  track,  at  or  near  the 
town  of  New  Point,  in  the  county  of  Decatur,  and  at  such 
places  as  were  indicated  by  such  agent,  a  quantity  of  cofd- 
wood  for  the  use  of  the  company,  that  the  latter  would,  at 
reasonable  times,  and  at  least  once  a  month,  measure  and  pay 
for  the  same  a  fair  cash  price ;  that,  in  pursuance  of  said  con- 
tract, and  in  accordance  with  the  instructions  of  said  agent, 
the  plaintiff  did,  in  September,  1866,  deliver  as  directed 
one  hundred  and  twenty  cords  of  wood,  of  the  value  of  $500, 
of  which  the  defendant  had  notice.  Yet  the  defendant  failed 
and  refused  to  measure  said  wood,  for  a  long  time,  to  wit, 
for  more  than  one  month ;  and  that  before  the  same  was 
measured,  it  was  totally  burned  up  and  destroyed  by  fire, 
originating  from  a  locomotive  engine  of  the  defendant,  and 
caused  by  the  fault,  carelessness,  and  negligence  of  the  em- 
ployees of  the  defendant,"  etc.  Under  which  statement  the 
court  says :    *'4-  contract  between  the  parties  in  reference  to 
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the  wood,  and  its  delivery  on  the  line  of  the  railroad  under 
the  direction  of  the  defendant's  agent,  are  clearly  alleged, 
as  well  as  the  failure  of  the  defendant  to  measure  and  pay 
for  the  wood  within  the  time  limited.  *  *  We  think  the 
averments  are  sufficient  to  exclude  the  idea  that  any  negli- 
gence on  the  part  of  the  plaintiff  contributed  to  the  result. 
It  can  not  be  inferred  from  the  facts  alleged  that  the  plain* 
tiff  was  in  any  wise  an  actor  in  the  matter  of  the  fire.  It  is 
averred,  that  he  deposited  the  wood  on  the  line  of  the  rail- 
road under  the  direction  of  the  defendant's  agent.  He  had 
no  connection  with,  or  charge  over,  the  locomotive  from 
which  it  is  alleged  the  fire  originated.  The  injury  was  not 
to  him  personally,  but  to  his  inanimate  property,  and,  for 
aught  that  appears,  in  his  absence ;  and  it  is  averred,  that 
the  injury  was  caused  by  the  negligence  and  carelessness  of 
the  defendant's  servants  and  employees.  It  is  very  dissimi- 
lar to  a  case  where  the  action  is  brought  for  a  personal  in- 
jury to  a  passenger  on  a  train,  or  to  one,  not  a  passenger, 
who  is  struck  or  run  over  by  a  passing  train,  in  which  the 
plaintiff  is  necessarily  present  and  an  actor,  and  where  his 
own  negligence  may  readily  contribute  to  the  injury." 

That  case  does  not  ignore  the  application  of  the  principle 
of  contributory  negligence  to  this  class  of  cases,  but  is  based 
upon  the  fact  that  the  averments  in  the  complaint  sufficient- 
ly showed  there  was  no  contributory  negligence  on  the  part 
of  the  plaintiff  without  any  direct  averment  of  that  kind. 
The  fact  that  the  plaintiff  may  have  been  absent  at  the  time 
of  the  fire,  and  did  not  actively  participate  in  the  burning, 
by  no  means  relieves  him  from  the  responsibilities  that  he 
may  have  incurred,  by  contributing  to  the  causes  which  pro- 
duced the  burning  of  the  wood. 

Contributory  negligence  in  approximate  injuries,  caused  by 
fire  being  communicated  by  the  running  of  trains  on  rail- 
roads, may  not  so  readily  appear  as  in  direct  injuries  to  the 
person,  yet  we  understand  the  same  principle  is  alike  appli- 
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cable  to  both  classes. of  cases.  When  the  charge  is  one  of 
wilful  negligence,  the  plaintiff  need  not  negative  in  his  com- 
plaint contributory  negligence,  for  the  reason  that  that 
makes  the  defendant  liable,  notwithstanding  contributory 
negligence.  In  cases  of  negligence,  not  charged  to  be  wil- 
ful, we  understand  the  rule  to  be,  that  the  plaintiff  must 
aver  in  his  complaint,  that  he  was  without  fault  or  negli- 
gence, or  state  such  facts  as  will  show  that  he  was  not 
guilty  of  any  negligence.  In  support  of  this  rule,  we  refer 
to  the  following  decisions  of  this  court :  The  President^  etc.j 
V.  Dtisauchett,  2  Ind.  586 ;  27ie  JEvansviHe^  etc.,  R.  E.  Co. 
V.  Hiatt,  17  Ind.  102;  The  Toledo,  etc.,  R.  W.  Co.  v. 
Thomas,  18  Ind.  215 ;  The  Toledo,  etc.,  B.  W.  Co.  v.  God- 
dard,  25  Ind.  185,  and  authorities  therein  cited,  p.  197 ; 
The  JeffersonviUe  JR.  B.  Co.  v.  Hendricks'  AdmW,  26  Ind. 
228 ;  The  Michigan,  etc.,  R.  R.  Co.  v.  Lan;tz,  29  Ind.  528 ; 
The  Indianapolis,  etc.,  R.  R.  Co.  v.  KeeUy'sAdm'r,  23  Ind. 
133 ;  The  Bellefontaine  R.  W.  Co.  v.  Hunter,  33  Ind.  335 ; 
Hfewhouse  v.  Miller,  35  Ind.  463 ;  Maxfield  v.  The  Cincin- 
nati, etc.,  R.  R.  Co.,  41  Ind.  269  ;  Riest  v.  The  City  of  Go- 
shen,  42  Ind.  339  ;  Hathaway  v.  The  Tdledo,  etc.,  R.  W.  Co., 

46  Ind.  25 ;  Jackson  v.  The  Indianapolis,  etc.,  R.  R.  Co., 

47  Ind.  454  ;  Higgins  v.  JTie  Jeffersonville,  etc.,  R.  R.  Co., 

52  Ind.  110;  The  Cincinnati,  etc.,  R.  R.  Co.  v.  Eaton, 
63  Ind.  307;  The  Louisville,  etc.,  R.  R.  Co.  v.  Boland, 

53  Ind.  398  ;  The  Jonesbw^o,  etc.,  T.  P.  Co.  v.  Baldwin,  57 
Ind.  86 ;  Gw^nOey  v.  The  Ohio,  etc.,  R.  W.  Co.,  72  Ind.  31 ; 
The  Terre  Haute,  etc.,  R.  R.  Co.  v.  Clark,  73  Ind.  168. 

This  unbroken  line  of  the  decisions  of  this  court  certainly 
settles  this  as  the  rule  of  practice  within  this  State.  In 
some  of  the  States  a  different  rule  has  obtained,  for  instance, 
Missouri,  Tennessee,  Nebraska,  Nevada,  and,  perhaps,  Min- 
nesota. And  other  States,  to  wit,  Vermont,  Maryland,  New 
Jersey,  Kansas,  Iowa,  and,  recently,  Illinois,  have  statutory 
provisions  making  the  communication  of  fire  by  the  running 
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of  trains  on  railroads  prima  facie  evidence  of  negligence. 
They  also  have  similar  statutes  in  Maine,  Massachusetts  and 
New  Hampshire ;  but  in  the  States  of  Connecticut,  Indiana, 
New  York,  California,  North  Carolina  and  Delaware,  the 
foregoing  rule  obtains.  See  1  Thompson  on  Negligence,  p. 
152,  sec.  8  of  note. 

The  Supreme  Court  of  Wisconsin,  in  the  case  of  Murphy 
V.  The  Chicago  and  Northwestern  R.  R.  Co, 9  46  Wis.  222, 
in  deciding  a  case  of  this  class,  used  the  following  language: 
^<We  do  intend  to  hold,  and  do  hold,  that  the  doctrine  of 
contributory  negligence  on  the  part  of  the  plaintiff,  is  appli- 
cable to  the  case  at  bar,  as  well  as  to  all  6ther  cases  where  a 
recovery  is  sought  to  be  had  on  the  ground  of  the  negligent 
acts  of  the  defendant.  *  *  This  is  the  rule  which  we  think 
is  well  established  by  the  authorities,  and  accords  with  jus- 
tice and  common  sense.  We  see  no  reason  why  a  man  who 
recklessly  and  unnecessarily  exposes  his  property  to  destruc- 
tion by  fire  in  the  immediate  vicinity  of  a  railroad,  which 
from  the  necessity  of  the  case  must  use  the  dangerous  ele- 
ment in  carrying  on  its  business,  should  as  a  general  rule  be 
protected,  if  by  the  use  of  ordinary  care  he  could  have 
avoided  its  destruction,  any  more  than  the  man  who  reck- 
lessly and  unnecessarily  places  his  property  upon  the  track, 
and  it  is  thereby  destroyed." 

We  deem  it  unnecessary  to  further  quote  authorities  in  sup- 
port of  the  rule,  that  the  doctrine  of  contributory  negligence 
applies  to  this  class  of  injuries  as  well  as  personal  injuries. 

Appellee's  counsel  have  objected  to  the  consideration  of 
this  question  for  the  alleged  reason  that  the  fifth  specifica- 
tion of  errors  assigned  was  not  signed  by  appellant's  coun- 
sel. While  it  is  true  that  this  specification  is  written  below 
and  after  the  names  of  appellant's  counsel  were  signed,  yet 
it  is  indicated  by  a  star  to  come  in  and  stand  above  the  sig- 
natures of  the  counsel,  as  an  amendment  to  the  original 
specifications ;  we  think  it  is  properly  in  the  record  to  be 
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considered.  And  we  think  the  court  erred  in  overrulino:  the 
demurrers  to  the  several  paragraphs  of  the  complaint.  The 
paragraph  numbered  16,  and  all  others  like  it,  are  clearly 
bad.  As  the  judgment  must  be  reversed  for  this  reason,  we 
decline  examining  the  motion  for  a  new  trial,  as  the  reasons 
therefor  may  not  arise  in  a  subsequent  trial. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  the  same  is  hereby,  in 
all  things  reversed,  at  appellee's  costs  ;  and  that  the  cause 
be  remanded  to  the  court  below,  with  instructions  to  sustain 
the  demurrers  to  the  cpmplaint,  and  for  further  proceedings 
in  accordance  with  this  opinion. 


♦•» 


No.  8070. 

Hart  v.  Walker.  77~3si 

dl53B07 

Practice. — Misjoinder  of  Causes. — ^A  judgment  will  not  be  reversed  on 
account  of  a  misjoinder  of  causes  of  action. 

Seduction.  —  Pleading,  —  Complaint,  —  Adopted  CAttd.— The  complaint 
charged  that  the  plaintiff  was  taken  by  the  defendant  to  his  home,  ^'to 
be  adopted  and  reared  by  him  as  a  member  of  his  family, ^^  and  that 
she  continued  to  live  with  and  to  worlc  for  him  as  his  servant  girl,  and, 
in  consideration  therefor,  he  undertoolc  to  pay  her  a  reasonable  com- 
pensation, to  send  her  to  school,  and  to  protect  and  care  for  her  as  a 
parent  and  father;  that,  at  a  time  and  place  named,  the  defendant  ^^did 
unlawfully  seduce,  debauch  and  carnally  know  the  plaintiff,  and  did,  at 
divers  times,  ♦  ♦  ♦  repeat  his  acts  of  intercourse,  telling  her  at  each 
time  that  she  must  submit  to  him,  and  gratify  his  desires ;  that  he  had 
been  a  kind  friend  to  her,  and  she  must  not  resist  him,  and  that  he  had 
a  right  to  make  such  demands  of  her.'^ 

Heldj  that  the  complaint  does  not  show  that  the  plaintiff  was  an  adopted 
child  of  the  defendant. 

Heldy  also,  that  it  contains  a  good  charge  of  seduction. 

Practice. — Motion  to  Make  Specific. — The  motion  to  have  a  complaint 
made  more  specific  must  precede  the  answer.  After  the  overruling  of 
one  motion,  another  for  the  same  purpose,  though  on  different  grounds, 
should  not  be  offered,  without  showing  a  reasonable  excuse  for  not  em- 
bracing all  the  causes  in  the  first  motion. 
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Bill  of  'ExcEPriovs.^FUing  After  Term.— The  record  must  show  time 
given  during  the  term  for  filing  a  bill  of  exceptions  after  the  term. 

Same.— Presumption. — It  will  be  presumed  that  a  bill  of  exceptions  filed 
with  the  clerk,  but  not  shown  to  have  been  filed  in  open  court  or  dur- 
ing the  term,  was  filed  after  the  close  of  the  term. 

From  the  Henry  Circuit  Court. 

T.  B.  Redding  and  M.  E.  ForJcnen^  for  appellant. 

J.  H.  MeUetty  E.  H.  Bundy  and  J.  Brown^  for  appellee. 

Woods,  J. — Complaint  by  the  appellee  againat  the  appel- 
lant for  seduction.  Trial,  verdict  and  judgment  for  the 
plaintiff  in  the  sum  of  fifteen  hundred  dollars. 

The  appellant  saved  an  exception  to  the  overruling  of  his 
demurrer  to  the  complaint.  The  grounds  of  demurrer  were, 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  two  causes  of  action,  to  wit,  one 
for  work  and  labor,  and  the  other  for  seduction,  were  im- 
properly joined.  The  latter  objection,  if  true,  would  not 
be  available  on  appeal.  ^^No  judgment  shall  ever  be  re- 
versed for  any  error  committed  iu  sustaining  or  overruUng 
a  demurrer  for  misjoinder  of  causes  of  action."  Civil  code 
1862,  sec.  52 ;  1881,  sec.  87. 

The  complaint,  however,  does  not  show  a  good  cause  of 
action  for  work  and  labor.  No  value,  nor  agreed  price,  nor 
failure  to  pay  is  averred,  and  the  allegations  concerning  the 
subject  were  made  manifestly  by  way  of  inducement  to  the 
alleged  seduction.  After  showing  that,  in  April,  1875,  the 
plaintiff  being  then  a  twelve-year-old  orphan  girl,  was  taken 
by  the  defendant  to  his  home,  ^^to  be  adopted  and  reared  by 
him  as  a  member  of  his  family,"  and  that  she  continued  to 
live  with  him  as  his  servant  girl,  and  to  work  for  him  as 
such,  and  that,  in  consideration  therefor,  he  undertook  to 
pay  her  a  reasonable  compensation,  to  send  her  to  school, 
and  to  protect  and  care  for  her  as  a  parent  and  father,  the 
complaint  charges,  *<that,  on  or  about  the  25th  day  of  De- 
cember, 1876,   the  defendant,  at  his  own  house,  in  said 
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county  (of  Henry),  did  unlawfully  seduce,  debauch  and 
carnally  know  her,  the  said  plaintiff,  and  did,  at  divers 
times  after  that  time,  to  wit,  in  the  year  1877,  repeat  his 
acts  of  intercourse  with  her,  telling  her  at  each  time  that 
she  must  submit  to  him  and  gratify  his  desires ;  that  he  had 
been  a  kind  friend  to  her,  and  she  must  not  resist  him,  and 
that  he  had  a  right  to  make  such  demands  of  her,  and  that, 
by  reason  of  such  intercourse,  she  became  pregnant  with 
child,  and  will  be  delivered  thereof  within  the  next  six  or 
eight  weeks,"  etc. 

As  a  complaint  for  seduotion,  it  is  claimed  that  the  plead* 
lug  is  insufficient : 

First,  Because,  it  being  alleged  that  she  was  taken  to  the 
defendant's  house  to  be  adopted  by  him,  it  is  to  be  inferred 
that  she  was  adopted  by  the  defendant ;  and,  if  so,  the  re- 
lation of  parent  and  child  existed,  and  no  action  would  lie 
against  the  father  for  the  seduction  of  his  own  child. 

Second.  Because  it  is  not  shown  bv  what  means  the  seduc- 
tion  was  accomplished. 

The  allegations  of  the  complaint  do  not,  in  our  judgment, 
warrant  the  inference  that  a  legal  adoption  of  the  plaintiff 
by  the  defendant  as  his  own  child  was  contemplated,  and  it 
is  clear  enough  that  no  such  adoption  had  been  accomplished. 
She  was  employed  as  his  domestic  servant,  to  be  treated  as 
a  member  of  his  family,  and  to  be  schooled  and  protected  • 
as  a  child.  Nothing  more  can  be  presumed  from  what  is 
averred ;  and  if  the  defendant  preferred  to  have  the  transac- 
tion viewed  as  an  occurrence  between  father  and  daughter, 
he  should  have  presented  an  answer  to  that  effect ;  or  if,  as 
a  rule  of  pleading,  this  was  not  necessary,  he  should  have 
made  the  proof  under  the  general  denial.  We  are  not  to  be 
understood  as  assenting  to  the  proposition,  that  an  adopting 
father  may  not  be  liable  to  his  adopted  daughter  for  seduc- 
ing her.  For  the  purpose  of  withstanding  the  demurrer,  the 
complaint  was  not  faulty  for  failing  to  state  more  definitely 
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the  means  used  bj  the  defendant  in  order  to  accomplish  the 
alleged  wrong. 

'^Seduction  is  the  offence  of  a  man  who  induces  a  woman 
to  surrender  her  chastity."  Worcester.  Bouvier ;  Webster; 
Civil  code  1862,  sec.  24. 

The  appellant  assigns  error  upon  the  overruling  of  his 
motion  to  strike  out  parts  of  the  complaint,  and  of  his 
two  motions  to  have  the  complaint  made  more  specific  in 
certain  respects.  It  has  been  repeatedly  decided  that  avail-* 
able  error  can  not  be  assigned  upon  a  refusal  to  suppress  a 
pleading  or  to  strike  out  a  pait  of  it.  No  reason  is  shown 
why  the  matter  of  the  second  motion  to  have  the  complaint 
made  more  specific  was  not  embraced  in  the  first  motion 
made  for  that  purpose.  See  Shattuck  v.  Myers j  13  Ind.  46, 
where  it  was  held  that  a  second  affidavit  for  a  continuance 
on  account  of  absent  witnesses,  the  first  having  been  over- 
ruled,  should  show  a  reasonable  excuse  for  not  embracing 
all  the  reasons  for  a  continuance  in  the  first  application. 

There  is,  however,  another  sufficient  reason  why  neither 
of  the  appellant's  motions  in  this  case  can  be  made  availa- 
ble on  the  appeal.  The  record  does  not  show  that  either  of 
the  motions  was  filed  before  the  answer  was  filed ;  and  onoe 
the  defendant  has  answered,  he  can  not  move  for  a  more 
specific  complaint,  unless,  upon  leave  of  the  court,  the  an- 
swer be  withdrawn. 

Numerous  questions  arising  upon  the  overruling  of  the  ap- 
pellant's motion  for  a  new  trial  are  urged  upon  our  atten- 
tion, and  while  we  have  examined  them  so  far  as  to  be  con- 
vinced that  no  material  error  was  committed  to  the  injury 
of  the  appellant,  we  find  that  the  record  does  not  require 
any  decision  upon  the  alleged  causes  for  a  new  trial.  They 
all  depend  on  a  bill  of  exceptions  which  is  not  properly  in 
the  record.  By  the  recital  of  the  clerk,  the  bill  was  filed  by 
the  defendant  in  the  office  of  the  clerk  of  the  Henry  Circuit 
€ourt,  on  the  21st  day  of  December,  1878.    This,  it  is  to  be 
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presumed,  was  in  vacation,  else  the  filing  would  have  been 
noted  as  made  in  open  court.  The  record  does  not  show  the 
gi*antingof  time  beyond  the  term  for  filing  the  bill.  The  bill 
itself  shows  that,  at  the  time  each  exception  was  taken,  time 
was  given  the  defendant,  during  the  term,  to  prepare  and 
file  his  bill  of  exceptions,  and  concludes  by  saying:  **And 
the  defendant  now,  to  wit,  on  the  17th  day  of  December, 
1878,  the  twenty-sixth  judicial  day  of  said  term  of  said 
court,  prepared  this,  his  bill  of  exceptions,  which  is  signed, 
sealed,  and  made  a  part  of  the  record  of  said  cause,  the  day 
aforesaid,"  which  is  duly  signed  by  the  presiding  judge.  It 
is  well  settled,  however,  that  under  the  code  of  1852,  by 
which  the  trial  was  had,  it  was  not  enough  to  get  the  judge's 
signature  within  the  time  allowed,  but  the  bill  must  have 
been  filed  in  court,  or  with  the  clerk,  within  that  time,  else 
it  can  not  be  regarded  as  a  part  of  the  record.  Buskirk's 
Practice,  p.  144,  and  cases  cited.  8ohn  v.  The  Marion^ 
etc.,  G.  R.  Co.,  73  Ind.  77. 
The  judgment  is  affirmed,  with  costs. 


♦•» 
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The  State,  ex  rel.  Ross,  v.  McLaughlin  et  al. 

Guardian  and  yfkKD.— Unknown  Heirs. --Common  Pleas  Court,— Juris- 
diction.— BoTid. — The  statute  did  not  authorize  the  court  of  common 
pleas  to  appoint  guardians  '^  for  unknown  heirs."  It  could  not  do  so 
without  express  authority.  It  had  no  chancery  powers  upon  the  sub- 
ject. Such  an  appointment  was,  therefore,  void,  and  the  bond  given 
by  the  guardian  thus  appointed  is  void  as  a  statutory  bond. 

Same. —  Void  Sale  ofBeal  Estate. — Common-Law  Bond. — A  sale  of  real  es- 
tate by  such  a  guardian  was  void ;  no  title  passed  to  the  purchasers  by 
it;  the  guardian  secured  no  rights  by  it,  and  the  bond  was  without  con- 
sideration, and  invalid  as  a  common-law  bond* 
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Same. — Estoppel. — In  an  action  on  such  bond,  a  demurrer  to  the  com- 
plaint raises  no  question  of  estoppel. 

Same. — Jurisdiction. — Infancy, — Ftesumption.^-Infsincy  is  a  jurisdiction&l 
fact  to  he  ascertained  by  the  court,  and  must  exist  to  authorize  the  ap- 
pointment of  a  guardian.  The  appointment  does  not  conclude  the  fact 
It  may  be  presumed. 

Same.— Where  it  afiirmatiyely  api>ears  that  the  court  had  not  the  means  of 
ascertaining  the  age,  condition  and  circumstances  of  the  persons,  tiie 
appointment  of  a  guardian  for  them  must  be  held  void. 

From  the  Ripley  Circuit  Court. 

W.  D.  WiUson  and  0.  H.  WilUon^  for  appellant. 

Morris,  C. — This  suit  was  brought  upon  a  guardian's 
bond.  The  complaint  states  that,  on  the  10th  day  of  July. 
1854,  Martha  Gibbon  died  intestate,  seized  in  fee  of  oertajn 
real  estate,  which  is  particularly  described  in  the  complaint, 
situate  in  the  county  of  Ripley  and  State  of  Indiana,  leav- 
ing surviving  her,  as  her  only  child  and  heir,  Margaret  J. 
Gibbon,  who  intermarried  with  William  Ross,  on  the  41i 
day  of  July,  1856  ;  that  the  relator  is  the  only  child  of  the 
said  Margaret  and  her  husband  William  Ross,  and  the  only 
child  ever  bom  to  the  said  Margaret ;  that,  prior  to  the  26th 
day  of  May,  1864,  said  Martha  died  intestate,  leaving  the 
relator  and  her  husband  surviving  her ;  that  said  William 
Ross  was,  at  the  time  of  the  death  of  the  mother  of  the  re- 
lator, thirty  years  of  age ;  that,  on  said  26th  day  of  May, 
1864,  the  said  appellee  John  W.  McLaughlin  was,  upon  his 
own  application,  by  the  court  of  common  pleas  of  said  county, 
appointed  guardian  of  the  **  unknown  heirs  of  Martha  Gib- 
bon, deceased  ;"  that  the  relator  was  then,  and  is  still,  the 
only  heir  of  the  said  Martha  Gibbon,  and  was  then  seven 
years  of  age,  and  that  he  became  twenty-one  years  of  age 
on  the  22d  day  of  August,  1878 ;  that,  on  the  Ist  day  of 
June,  1870,  the  said  John  W.  McLaughlin,  as  such  guar- 
dian, filed  his  petition  in  said  court  of  common  pleas  to  sell 
said  real  estate  as  the  real  estate  of  said  unknown  heirs  of 
Martha  Gibbon,  deceased,  and  that,  in  said  proceedings  to 
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sell  said  real  estate,  the  defendants  executed  and  filed  in 
said  court  their  bond,  a  copy  of  which  is  filed  with  the  com- 
plaint, which  bond  was  duly  approved  by  the  court ;  that  said 
McLaughlin  procured  an  order  from  said  court  for  the  sale  of 
said  real  estate,  and  sold  the  same  for  the  sum  of  $1,071, 
one-tbird  of  the  purchase-money  being  paid  down,  and  the 
balance  secured  to  be  paid  in  equal  instalments,  at  six  and 
twelve  months ;  that  said  court  approved  and  confirmed  said 
sale,  and  that  the  appellee  had  collected  and  appropriated  to 
his  own  use  all  of  the  purchase-money ;  that  he  has  never 
accounted  to  said  court  for  said  money,  nor  paid  the  same 
into  court  nor  to  any  one  entitled  to  receive  the  same ;  that 
the  money  so  received  by  said  McLaughlin,  with  the  inter- 
est accrued  thereon,  amounts  to  $2,271 ;  that  the  relator 
had  demanded  a  settlement,  and  requested  the  isaid  Mc- 
Laughlin to  pay  over  to  him  two-thirds  of  the  money  and 
the  interest  accrued  thereon,  so  received  for  said  real  estate^ 
but  that  he  had  refused  to  settle  with  appellant,  or  pay  him 
any  part  of  said  money. 

The  bond  filed  filed  with  the  complaint  is  in  these  words  r 
*'Ejttow  all  men  by  these  presents,  that  we,  John  W.  Mc- 
Laughlin, Samuel  Harper  and  William  B.  Robinson,  are  held 
and  firmly  bound  unto  the  State  of  Indiana  in  the  penal  sum 
of  eighteen  hundred  and  twenty-six  dollars,  upon  this  con- 
dition :  That  the  above  bound  John  W.  McLaughlin  shall 
faithfully  discharge  his  duties  as  guardian  of  the  unknown 
heirs  of  Martha  Gibbon,  deceased,  and  that  he  will  faithfully 
pay  over  and  account  for  the  money  that  may  come  to  his 
hands  from  the  real  estate  of  his  said  ward,  and  that  he  will 
dispose  of  the  same  according  to  law. 

**Witness  our  hands  and  seals,  this  —  day  of  September^ 
1870.  "John  W.  McLaughlin,  [Seal.] 

** Samuel  Harfer,  [Seal.] 

•'William  B.  Robinson.  [Seal.]'* 
Vol.  77.-22 
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The  appellees  demurred  to  the  complaint  on  the  ground 
that  it  did  not  contain  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  sustained  the  demurrer,  and,  the  ap- 
pellant electing  to  stand  by  his  complaint,  final  judgment 
was  rendered  for  the  appellees. 

The  ruling  of  the  court  upon  the  demurrer  is  assigned  as 
error. 

At  the  time  of  her  death,  the  only  heir  of  Martha  Gib- 
bon, as  appears  by  the  averments  of  the  complaint,  was  her 
daughter,  Margaret  Gibbon,  to  whom  the  real  estate  of  which 
she  died  seized  descended.  At  that  time  the  relator  was  not 
in  existence,  nor  did  he  at  any  time,  in  a  legal  sense,  be- 
come the  heir  of  Martha  Gibbon.  He  did  not,  nor  could  he 
upon  the  facts  stated  in  the  complaint,  inherit  anything  fi'om 
his  grandmother,  Martha  Gibbon.  Eveiy  inheritable  thing 
of  which  Martha  Gibbon  died  seized  or  possessed  descended 
at  her  death  to  and  vested  in  her  daughter  and  only  heir, 
Margaret  Gibbon,  the  mother  of  the  relator. 

It  is  also  shown  by  the  complaint,  that  Margaret  Gibbon 
was  the  only  heir  and  child  of  Martha  Gibbon  ;  that  she  was 
married  to  William  Ross  in  1856,  some  eight  years  before 
McLaughlin's  appointment,  and  that  she  died  prior  to  the 
26th  day  of  May,  1864,  when  McLaughlin  was  appointed 
guardian  of  Martha  Gibbon's  unknown  heirs.  It  follows 
that,  if  the  court  had  power  to  appoint  a  guardian  for  an 
unknown  and  unascertained  heir,  McLaughlin  never  became, 
by  such  appointment,  the  guardian  of  any  one,  the  only  per- 
son answering  the  description  being  at  the  time  dead. 

But  we  think  the  appointment  of  McLaughlin  was  void. 
The  court  of  common  pleas  derived  its  power  to  appoint 
guardians  from  the  statute ;  it  had  no  chancery  powers  upon 
the  subject.  The  statute  authorized  the  court  of  common 
pleas  of  Ripley  county  to  appoint  guardians  for  minors  res- 
ident within  the  county,  or  owning  property  therein,  but  it 
does  not  authorize  the  court  to  appoint  a  guardian  for  the 
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heirs  of  deceased  persons  generally.  An  heir  may  be  over, 
as  well  as  under,  twenty-one  years  of  t^e. 

An  order  of  the  court,  as  in  this  case,  appointing  a  guar- 
dian of  an  heir,  without  ascertaining  whether  such  heir  is  an 
infant  or  not,  is  void.  The  infancy  is  a  jurisdictional  fact 
to  be  ascertained  by  the  court.  Possibly  it  may  not  be  nec- 
essaiy  that  the  fact  of  infancy  should  affirmatively  appear 
upon  the  record ;  it  may  be  presumed  from  the  record,  but 
the  fact  must  exist,  and  the  appointment  does  not  conclude 
the  fact.  But  where  it  affirmatively  appears  that  the  heirs 
are  unknown,  that  the  court  had  not  before  it  the  means  of 
ascertaining  who  were  heirs,  the  age,  or  anything  else,  the 
appointment  should  be  held  to  be  void.  The  statute  does 
not  authorize  the  court  to  appoint  guardians  **for  unknown 
heirs.*'     It  could  not  do  so  without  express  authority. 

The  phrase  '*  unknown  heirs,"  ex  vi  termini^  excludes  the 
idea  that  the  coui*t  has  any  knowledge  of  the  age,  condition 
and  circumstances  of  the  person,  essentially  necessary  to  the 
wise  and  proper  discharge  of  the  duties  of  the  court  in 
making  such  appointments.  The  truth  of  this  could  not  be 
more  forcibly  illustrated  than  in  this  case.  At  the  time  of 
McLaughlin's  appointment,  there  was  no  heir  of  Martha 
Gibbon  in  existence.  Had  her  only  heir,  Margaret  Gibbon, 
lived  until  that  time,  she  would  have  been  covert,  and  nearly 
thirty  years  of  age. 

The  bond  sued  on  shows  upon  its  face  that  the  pretended 
appointment  of  McLaughlin  as  guardian  of  the  <*  unknown 
heirs  of  Martha  Gibbon,"  was  void.  It  was  a  bond  that  the 
court  had  no  power  or  authority  to  require,  or  accept,  and, 
therefore,  as  a  statutory  bond,  void.  As,  by  the  pretended 
sale  of  the  land  described  in  the  complaint,  no  title  passed 
to  the  purchasers,  and  McLaughlin,  as  such  guardian,  se- 
cured no  rights  by  the  sale,  the  bond  was  without  consider- 
ation, and  invalid  as  a  common-law  bond. 
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The  appellant  insists  that  the  appellees  are  estopped  by 
the  bond  sued  upon  from  denying  that  McLaughlin  was  the 
guardian  of  the  unknown  heirs  of  Martha  Gibbon,  that  the 
real  estate  sold  belonged  to  such  unknown  heirs,  and  that 
he  is  liable  to  account  to  the  heir,  not  of  Martha  Gibbon, 
but  of  her  daughter,  Margaret  Ross.     But  the  question  of 
estoppel  is  not  in  the  case.     The  relator  himself  avers,  and 
would  have  to  prove,  in  order  to  maintain  the  suit,  that,  at 
the  time  McLaughlin  was  appointed,  no  heir,  known  or  un- 
known, of  Martha  Gibbon  existed ;  that,  eight  years  before 
McLaughlin's  appointment  as  guardian,  Margai^et  Ross,  tl.e 
only  heir  of  Martha  Gibbon,  was  a  married  woman,  not  lia- 
ble to  guardianship,  and  that  she  died  covert  before  Mc- 
Laughlin was  appointed  guardian  of  the  unknown  hell's  of 
Martha  Gibbon.     There  is  nothing  in  the  bond  to  estop  the 
relator ;  the  appellees  make  no  averments ;  they  rest  their 
defence  upon  the  statements  of  the  relator.     They  simply 
say,  that,  upon  the  facts  stated  by  the  relator,  the  law  is  with 
them .     They  can  not  be  estopped  to  occupy  the  ground  upon 
which  the  relator  has  placed  them. 

The  judgment  below  should  be  affirmed. 

Per  Curiam. — It  is  ordered  that,  upon  the  foregoing 
opinion,  the  judgment  below  be  affirmed,  at  the  costs  of 
the  appellant. 


•  •• 
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Jones  et  ux.  v.  The  Kokomo  Building  Assocution. 

'CORPORATiON.-^Coneraci. — Estoppel, — One  who  contracts  with  an  asso- 
ciation as  a  corporation  is  estopped  to  deny  its  corporate  existence. 

Mortgage. — Joint  Mortgagors. — Foreclosure, — Decree. — Beat  Estate^  Ac- 
tion to  Recover. — If  one  of  two  joint  mortgagors  is  surety  for  the  other, 
and  desires  a  decree  requiring  that  the  property  of  the  principal  shall 
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be  first  exhausted,  he  must  take  the  proper  steps  for  that  purpose,  the 
creditor  not  being  required,  of  his  own  motion,  to  do  so ;  and  that  ques- 
tion can  not  be  litigated  in  a  suit  to  recover  possession  of  the  real  es- 
tate bought  by  the  purchaser  at  a  sale  upon  the  decree. 

Sheriff's  Sale. — Deed. — Delay. — Redemption, — ^A  delay  of  four  months 
after  the  expiration  of  the  time  allowed  for  redemption,  to  execute  a 
sheriff's  deed  for  land  sold,  can  not  invalidate  the  purchaser's  title,  and 
it  is  doubtful  whether  any  delay  would  have  that  effect. 

Sabce. — Statute  of  Frauds,— Pre»umpHon.^ A  sheriff's  sale  of  real  estate 
is  within  the  statute  of  frauds,  but  the  return  bearing  date  of  the  day 
of  sale  is  a  sufficient  memorandum  in  writing,  and  it  will  be  presumed 
that  it  was  made  at  the  proper  time,  until  the  contrary  is  shown. 

Same.— 'Sale  In  Solido,— Collateral  Attack.—A  sale  by  a  sheriff,  of  a  city 
lot,  occupied  by  two  joint  defendants  as  a  single  lot,  with  nothing  to 
indicate  a  division  into  two  parts,  the  value  of  the  whole  not  appear- 
ing to  be  in  excess  of  the  judgment,  is  not  a  nullity,  though  the  de- 
fendants each  has  title  in  severalty  to  separate  parts  of  the  loL  SembUy 
that  a  sheriff-s  sale  of  real  estate  in  solido^  which  ought  to  have  been 
sold  in  separate  tracts,  is  not  void,  but  only  voidable,  and  the  sale  can 
only  be  questioned  by  a  direct  proceeding. 

From  the  Howard  Circuit  Court. 

J,  N.  Sims  and  L.  M.  Conn^  for  appellants. 
jR.  Vaile  and  J.  F.  Vaile^  for  appellee. 

Ellicwtt,  C.  J. — Appellants  are  husband  and  wife,  and 
with  their  family  occupants  of  the  real  estate  in  controversy. 
Each  acquired  title  to  a  separate  part  of  the  lot,  by  convey- 
ances from  different  persons,  executed  at  different  times. 
The  dimensions  of  the  lot  are  as  follows :  Width,  from  north 
to  south,  63  feet ;  length,  from  east  to  west,  132  feet.  The 
width  represents  the  frontage,  and  of  this  Harriet  A.  Jones, 
the  wife,  owned  thirty-three,  and  John  E.  Jones,  the  hus- 
band, thirty  feet.  A  dwelling-house  occupies  all  that  part 
of  the  lot  conveyed  to  Harriet  A.,  and  one  wing  extends 
over  that  part  owned  by  John  E.,  about  six  inches.  The  lot 
is  surrounded  by  a  fence,  and  forms  one  enclosure.  Two 
mortgages,  covering  the  entire  lot,  were  executed  to  the  ap- 
pellee by  the  appellants ;  these  were  foreclosed,  sale  made 
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by  the  sheriff,  and  the  property  purchased  by  the  appellee* 
The  property  was  sold  in  sOlido. 

This  action  was  instituted  to  recover  possession,  and  the 
appellee  obtained  judgment. 

Appellants  are  not  in  a  situation  to  deny  the  corporate 
existence  of  the  appellee.  They  are  concluded  by  their  con- 
tract from  averring  that  the  appellee  is  not  a  corporation. 
One  who  contracts  with  an  association  as  a  corporation  is 
estopped  to  question  the  corporate  existence. 

Joint  mortgagors  do  not  prima  facte  occupy  toward  their 
creditor  the  relation  of  principal  and  surety,  and  the  statate 
does  not  require  that  the  creditor  shall,  of  his  own  volition, 
take  a  decree  providing  that  the  property  of  one  rather  than 
that  of  the  other  should  be  first  exhausted.  If  one  of  the 
mortgagors  desire  such  an  order,  the  proper  petition  must 
be  filed,  and  the  relationship  established.  Such  a  question 
can  not  be  litigated,  in  an  action  brought  by  the  mortgagee 
to  recover  possession  of  the  mortgaged  premises  bought  at 
the  sheriff's  sale  upon  the  decree  of  foreclosure. 

The  fact,  that  the  sheriff  did  not  execute  a  deed  to  the  ap- 
pellee for  four  months  after  the  year  for  redemption  had 
expired,  does  not  invalidate  the  sale.  The  deed  is  the  mere 
evidence  of  title,  and  the  purchaser's  rights  can  not  be  im- 
paired by  the  failure  of  the  sheriff  to  execute  the  deed  im- 
mediately upon  the  expiration  of  the  year  allowed  for 
redemption.  The  counsel  are  in  error  in  supposing  that  the 
statute  imperatively  requires  that  the  sheriff  shall  execute 
the  deed  as  soon  as  the  year  expires.  There  are  no  word* 
restraining  him  from  executing  it  at  any  time  after  the  year 
has  expired,  and  the  familiar  rule,  that,  where  there  are  no 
negative  words  restraining  or  limiting  the  exercise  of  a 
power  granted  to  a  public  officer,  it  may  be  exercised  within 
any  reasonable  time,  fully  applies.  It  may  well  be  doubted 
whether  the  omission  of  the  sheriff  to  execute  a  deed  at  any 
time  could  be  held  to  defeat  a  purchaser's  title ;  but,  how- 
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ever  this  may  be,  it  is  certain  that  a  delay  of  four  months 
could  have  no  such  effect. 

A  sale  made  by  a  sheriff,  upon  an  execution,  is  within  the 
statute  of  frauds.  But  a  written  memorandum,  or  a  pait 
performance,  will  take  the  case  out  of  the  operation  of  the 
statute.  Ruckle  v.  Barbour^  48  Ind.  274.  The  special  find- 
ing of  facts,  as  well  as  the  evidence,  shows  that  a  written 
return  was  made  by  the  sheriff,  and  a  certificate  issued  to 
the  purchaser.  The  return  was  of  itself  sufiicient  to  take 
the  case  out  of  the  statute.  The  date  of  the  return  shows 
that  it  was  made  on  the  same  day  that  the  land  was  sold, 
and  as  the  presumption  is,  that  the  officer  did  his  duty,  it 
must  be  held  that  the  return  was  made  at  the  time  the  sale 
took  place.  The  burden  is  upon  the  party  who  attacks  the 
sale,  and  he  must  show,  by  a  preponderance  of  the  evidence, 
such  an  irregularity  as  makes  the  sale  invalid.  Talbott  v. 
ZTafe,  72  Ind.  1.  There  is  no  evidence  in  this  case  tending 
to  prove  that  the  return  was  not  made  at  the  proper  time, 
nor  is  there  anv  evidence  showing^  that  other  written  memo- 
randa  were  not  made. 

The  really  important  and  controlling  question  in  this  case 
is,  whether  the  fact  that  the  lot  was  sold  as  an  entirety,  and 
not  offered  for  sale  in  parcels,  renders  the  sale  void.  If  the 
effect  of  the  failure  to  offer  for  sale  in  parcels  is  to  utterly 
invalidate  the  sale,  and  make  it  a  mere  nullity,  then  the  ap- 
pellants are  in  a  situation  to  properly  contest  the  question 
of  the  appellee's  right  to  possession.  If,  on  the  other  hand, 
the  omission  to  offer  the  property  for  sale  in  parcels  is  a 
mere  irregularity,  and  not  of  such  a  serious  character  as  to 
render  the  sale  void,  the  appellants  can  not  in  this  collateral 
manner  impeach  the  validity  of  the  sheriff's  sale.  Mere  ir- 
regularities in  the  conduct  of  a  sale  by  the  sheriff  can  not 
be  made  available  in  a  collateral  attack.  Where  the  sale  is 
not  void,  the  only  method  in  which  it  can  be  impeached  is 
by  a  direct  proceeding.   It  is  said  in  Rorer  on  Judicial  Sales, 
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sec.  28  :  '*The  court  has  no  control  over  the  sheriff,  except  by 
quashing  the  writ,  or  ordering  its  return  into  court,  and  can 
not  even  set  the  sale  aside  in  those  States  where  report  and 
confirmation  are  not  provided  for,  except  on  judicial  proceed- 
ings set  on  foot  directly  for  that  purpose."  Mr.  Freeman 
says:  < 'Errors  and  irregularities  must  be  corrected  by  a 
direct  proceeding.  If  not  so  corrected,  they  can  not  be  made 
available  by  way  of  collateral  attack  on  the  purchaser's 
title."  Void  Judicial  Sales,  p.  44 ;  Freeman  Executions, sec. 
337.  It  is  said  by  another  author:  <<An  officer's  deed, if 
regular  on  its  face,  made  to  u  purchaser  in  good  faith,  can 
not  be  impeached  in  collateral  proceedings  for  mere  irrega- 
larities  in  the  execution  of  the  process,  or  in  the  judgment 
and  return,  or  for  neglect  to  return  the  execution,  if  the  judg- 
ment is  valid,  and  the  execution  issued  thereon  is  warranted 
by  the  judgment."    Herman  Executions,  p.  483. 

The  decisions  in  this  State  upon  the  question,  whether  tbe 
failure  of  the  sheriff  to  offer  the  land  for  sale  in  separate 
parcels  renders  the  sale  utterly  void,  have  not  been  unifcmn. 
There  is  much  conflict  and  confusion.   In  the  cases  of  Sherry 
v.  Nick  of  the  Woods,  1  Ind.  575,  Reedy.  Diven,  7  Ind.  189, 
Banks  v.  Bales,  16  Ind.  423,  Catlett  v.  Gilbert,  23  Ind.  614, 
Tyler  v.  Wtlkerson,  27  Ind.  450,  and  Piel  v.  Brayer,  30  Ind. 
332,  it  was  held  that  a  sale  in  solido  was  a  nullity.    The 
cases  of  West  v.  Goopei*,  19  Ind.  1,  and  Patton  v.  Stewart, 
19  Ind.  233,  assert  a  different  doctrine.   In  the  later  case  of 
Weaver  v.  Guyer,  59  Ind.  195,  the  doctrine  of  the  cases  first 
cited  was  expressly  repudiated,  and  Wobden,  J. ,  speaking  for 
the  court,  said :  ^<It  may  be  observed  that  sometimes  the  word 
*void'  is  used  in  the  books  where  *  voidable'  would  convev  the 
meaning  more  accurately.    So  in  the  case  of  Banks  v.  BaleSy 
supra ,  where  more  land  had  been  sold  than  was  necessary  to 
satisfy  an  execution,  and  it  appeared  that  it  was  susceptible 
of  division,  the  sheriff's  deed  was  pronounced  a  *  nullity.' 
We  are  of  opinion,  that  that  is  a  mistake;  that  a  shenff*^ 
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deed  in  such  a  case  is  not  a  nullity,  nor  is  such  sale  void. 
Such  sale  is  doubtless  voidable ;  but,  unless  avoided  bv  a 
party  entitled  to  avoid  it,  it  will  be  valid." 

In  Bardeus  v.  Huber^  45  Ind.  235,  a  somewhat  different 
view  was  taken .  It  was  there  said :  ^  ^  We  think  the  provision 
that  *no  more  of  any  real  estate  shall  be  offered  for  sale  than 
shall  be  necessary  to  satisfy  the  execution,'  *  *  ♦  requires 
the  sheriff  to  exercise  a  sound  discretion  in  offering  real  es- 
tate for  sale  on  execution,  where  there  has  been  ne  actual  di- 
vision made,  and  it  is  at  the  time  in  one  tract  or  parcel.  It  is 
not  enough  that  there  may  be  an  honest  difference  of  opin- 
ion as  to  the  propriety  of  a  division.  But  it  must  be  so  pal- 
pable and  clear  that  the  sale  should  have  been  in  parcels,  that 
a  sale  without  division  would  operate  as  a  fraud  upon  the 
execution  defendant,  and  show  that  the  sale  of  the  whole 
tract  was  an  abuse  of  official  discretion."  The  case  of  Wright 
V.  Yetis^  30  Ind.  185,  declares  substantially  the  same  doc- 
trine. The  question  in  Vo8s  v.  Johnson^  41  Ind.  19,  was  pre- 
sented in  a  direct  proceeding,  and  what  was  there  decided 
can  hardly  be  deemed  applicable  to  a  case  where  the  question 
comes  up  in  a  collateral  attack.  In  Whisnand  v.  Smally  65 
Ind.  120,  the  sale  was  not  made  in  parcels,  but  all  that  was 
said  upon  the  subject  is :  ^*  Perhaps  the  sale  would  have  been 
void  for  that  reason."  Huber  v.  Bardeus  was  in  this  court 
twice.  Bardeus  v.  Hubert  60  Ind.  132.  The  facts  as  shown 
in  the  opinion  delivered  when  the  case  was  here  the  second 
time  bring  it  fully  within  the  rule  declared  when  the  case 
was  first  in  this  court.  The  question  as  to  the  effect  of  a 
sale  in  solido  was  made,  but  not  decided,  in  Hasselman  v. 
Latoej  70  Ind.  414. 

It  is  said  by  Mr.  Freeman,  that  <^In  Indiana,  Michigan, 
Tennessee  and  Pennsylvania ,  a  lumping  execution  sale  of 
two  or  more  separate  parcels  of  land  is  void  ;  but  in  nearly, 
if  not  quite  all  the  other  States,  such  a  sale,  though  voida- 
ble, is  not  a  nullity.     In  Michigan,  a  probate  sale  is  not  void 
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because  two  or  more  parcels  are  sold  together.'*  Void  Ju- 
dicial Sales,  sec.  37  ;  Freeman  Ex. ,  sec.  296.  It  may  well  be 
doubted  whether  our  own  rule  can  be  fairly  said  to  go  as  far 
as  this  author  asserts.  It  must  be  owned,  however,  that 
some  of  our  cases  do  go  to  this  extent,  but  just  what  the 
rule  is  it  is  not  easy  to  say,  for  the  confusion  is  well-nigh 
chaotic.  We  are  inclined  to  think  the  true  rule  in  such  cases 
is,  that  the  sale  is  voidable — not  void. 

The  case  in  hand,  however,  inquires  us  only  to  decide  this 
general  question :  Is  a  sheriff's  sale  to  be  deemed  a  nullity 
in  cases  where  there  is  no  actual  division  of  the  property  and 
the  parcel  sold  is  a  town  lot  enclosed  by  a  fence  on  four 
sides,  forming  one  enclosui*e,  and  the  value  of  the  entire  lot 
sold  is  not  shown  to  be  in  excess  of  the  judgment?  This  is 
the  precise  point  here  in  judgment.  We  are  not  required  to 
decide  whether,  if  there  had  been  an  actual  partition  wall  or 
fence,  the  parcels  should  have  been  separately  offered  for 
sale.  Nor  are  we  required  to  decide  what  would  be  the  mle 
if,  although  there  were  no  visible  marks  of  separation,  the 
land  sold  greatly  exceeded  in  value  the  amount  of  the  judg- 
ment. We  are  not  emban*assed  by  any  such  incidental 
questions.  For  anything  that  appears,  the  lot  was  of  no 
greater  value  than  the  amount  of  the  judgment  upon  which 
it  was  sold.  There  is  nothing  indicative  of  fraud  or  oppres- 
sion. There  is  nothing  in  the  case,  from  first  to  last,  show- 
'ing  that  there  was  any  abuse  of  discretion.  The  question 
we  have  stated  must,  we  are  clear,  be  answered  in  the  neg- 
ative. Our  own  decisions,  barring  two  or  three  cases,  con- 
tain nothing  requiring  us  to  hold  differently ;  but,  on  the 
contrary,  there  are  many  of  them  requiring  us  to  hold  as  we 
do.  The  adjudicated  cases  of  other  States  strongly  support 
the  conclusion  which  we  have  reached. 

The  fact  that  the  lot  was  owned  by  the  mortgagors  sep- 
arately does  not  change  the  case.  They  both  joined  in  the 
execution  of  the  mortgage,  and  the  decree  is  against  tbe 
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entire  property.  The  command  which  it  carried  to  the 
officer  was  to  sell,  not  the  separate  interest  of  one  of  the 
mortgagors,  but  the  joint  interest  of  both.  The  question  is, 
not  whether  there  are  several  owners  of  one  parcel  of  land, 
bat  whether  there  are  several  distinct  parcels  of  land.  The 
ownership  is  immaterial ;  the  question  of  divisibility  is  the 
material  one.  The  mortgagee  is  not  bound  to  inquire  whether 
the  mortgagors  own  by  separate  conveyances,  nor  does  the 
fact  that  they  so  own  affect  his  rights.  Where  there  are  sev- 
eral owners  and  but  one  tract,  the  whole  may,  in  the  proper 
case,  be  sold.  In  Kiser  v.  Ruddicky  8  Blackf .  382,  it  was 
held  that  the  sheriff  was  not  bound  to  sell  in  parcels,  al- 
though there  were  several  owners.  It  was  there  said :  *«Itt 
this  case,  the  levy  having  been  made  upon  the  tract  of  land 
in  one  body,  it  was  proper  to  sell  it  so,  unless  there  should 
have  been  some  good  reason  shown  for  the  sale  being  made 
in  a  different  manner.  It  is  not  charged  in  the  bill  that  the 
debts  could  have  been  made  by  the  sale  of  any  portion  of  the 
tract  less  than  the  whole,  or  that  the  property  would  have 
sold  for  a  greater  price  if  it  had  been  sold  in  lots.  There 
is  a  general  charge  that  the  property  was  sacrificed  by  being 
sold  in  the  manner  it  was  sold,  and  by  the  collusion  and  con- 
fiuleration  of  the  execution  plaintiffs  with  persons  unknown, 
which  is  denied  by  the  answers  and  not  proved.  We  see  na 
reason  therefore  for  setting  aside  the  sale  upon  that  ground." 

The  manner  in  which  the  property  was  acquired  and  held 
does  not  determine  its  divisibility.  The  derivation  of  title 
does  not  change  the  situation  of  the  land.  Property  owned 
by  different  persons,  and  by  titles  derived  from  different 
sources,  but  covered  by  the  same  judgment  and  decree,  is 
not  necessarily  susceptible  of  division.  Wilson  v.  Twitty^  3- 
Hawks,  44 ;  S.  C,  14  Am.  Dec.  569  ;  Neilson  v.  NeiUon^  5 
Barb.  565. 

It  was  said  in  Kiser  v.  Ruddick^  supra ^  that  the  sheriff  is 
invested  with  a  discretion  in  selling  real  estate,  and  this  doc- 
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trine  is  affirmed  ia  many  other  of  our  cases.  There  is  .0 
abuse  of  this  discretion  in  selling  the  entire  property,  un- 
less the  parcels  can  be  conveniently  and  reasonably  detached 
from  the  residue  of  the  property.  Tieman  v.  Wilson,  6 
Johns.  Ch.  411 ;  Hewson  v.  Deygert^  8  Johns.  333.  This 
could  not  have  been  doue  in  this  case.  The  lot,  as  the  evi- 
dence shows,  and  as  the  special  finding  discloses,  was  rather 
less  than  the  usual  size  of  town  lots,  was  a  common  enclo- 
sure, the  dwelling-house  situated  on  both  pieces,  and  the 
whole  jointly  occupied  by  the  mortgagors  and  their  family. 
In  such  a  case  it  is  not  easy  to  perceive  how  the  sheriff  could 
have  < ^reasonably  detached"  and  sold  one  parcel.  At  all 
events,  it  does  not  appear  that  he  did  not  exercise  a  reason- 
able and  sound  discretion  in  selling  the  entire  lot. 
Judgment  affirmed. 


#•♦■ 
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Promissory  Note. — Endorsers, — Makers, — Pleading, — ^In  a  suit  upon  a 
note  signed  by  two  and  endorsed  with  the  names  ol  two  others,  a  par- 
agraph of  complaint,  aUeglng  that  the  persons  endorsing  placed  their 
names  there  as  joint  makers  and  sureties,  is  suf9cient  on  demurrer. 

Practice.— Tcnire  de  novo,—U  a  verdict  And  less  than  the  whole  matter 
in  issue,  the  remedj'  is  by  a  venire  de  novo. 

New  Trial. -^Evidence. —The  Supreme  Court  wiU  not  award  a  new 
trial  on  a  question  of  preponderance  of  evidence,  or  credibility  of  wit- 
nesses. 

SAM^E.—PracHce.— Instructions,— In  assigning  a&causefor  a  new  trial  the 
giving,,  or  failure  to  give,  certain  instructions  to  the  jury,  the  motion 
must  designate  the  instructions  alluded  to. 

Same.— JBf«  of  Exceptions,— -A  fact  occurring  in  argument  at  the  trial,  to 
be  made  available  in  the  Supreme  Court  as  a  reason  lor  a  new  trial, 
must  be  shown  by  bill  of  exceptions. 
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Instruction.  —  An  instruction  telling  the  jury  that  evidence,  which 
merely  tends  to  prove  a  fact,  really  proves  it,  should  not  he  given ;  es* 
pecially,  where  the  court  has  already  given  a  correct  instruction  on 
the  same  matter. 

Special  Findings.— Jwry.— The  jury  should  not  he  required  to  find  spe* 
cially  upon  a  question  of  fact  which  is  immaterial. 

From  the  Vigo  Circuit  Court.  • 

R.  Dunigarif  W.  W.  Rumsey^  J.  M.  AUen  and  W.  Macky 
for  appellants. 

C.  F.  McNutty  J.  O.  McNtttt, Royse  and Royse^ 

for  appellee. 

BiGKNEUi,  C.  C. — ^The  appellee  brought  two  suits  on  the 
same  note,  one  before  a  justice  of  the  peace  of  Vigo  county, 
agamst  John  C.  Pierce,  Abraham  H.  Sparks,  his  assignee, 
and  Isaac  Cottrell ;  the  other  before  a  justice  of  the  peace  of 
Parke  county,  against  Albert  B.  Modisett  and  David  L. 
Modisett.  The  note  was  as  follows : 
"$400.  Terre  Haute,  Ind.,  Nov.  15,  1876. 

"Thirty-one  months  after  date,  I  promise  to  pay  to  the 
order  of  Mary  Shadley,  four  hundred  dollars,  for  value  re- 
ceived, without  any  relief  whatever  from  valuation  or  ap- 
praisement laws,  without  interest. 

(Signed)  "John  C.  Pierce, 

**A.  B.  Modisett." 

Endorsed:  * 'Isaac  Cottrell,  D.  L.  Modisett." 

'^February  14,  1877,  received  on  the  within  note  two 
hundred  and  fifty  dollars." 

The  complaint  in  each  case  alleged  that  Pierce  and  Cot- 
trell and  the  two  Modisetts  executed  the  note  as  joint  and 
several  makers ;  the  complaint  in  the  Vigo  county  suit 
averred  that  Cottrell  signed  his  name  on  the  back  of  the 
note  as  a  maker  and  surety  for  Pierce  before  its  delivery  to 
the  plaintiff,  and  that,  after  the  execution  of  the  note.  Pierce 
made  a  general  assignment  of  all  his  property  to  his  co- 
defendant  Abraham  H.  Sparks ;  the  complaint  in  the  Parke 
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county  suit  averred  that  David  L.  Modisett  placed  his 
name  on  the  back  of  the  note  and  A.  B.  Modisett  signed 
the  note,  as  joint  and  several  makers  thereof  and  sureties 
for  said  Pierce ;  and  both  complaints  averred  that  the  note, 
except  as  to  the  $250  credited  thereon,  was  due  and  unpaid. 
These  two  suits  were  found  on  the  docket  of  the  Vigo  Cir- 
cuit Court  in  September,  1879,  and  were  there  consolidated. 
Isaac  Cottrell  and  David  L.  Modisett  filed  a  joint  answer  in 
the  consolidated  suit  in  two  paragraphs,  viz. : 

Ist.   The  general  denial. 

2d.  That  they  endorsed  the  note  without  intending  to  be- 
come joint  makers,  upon  an  agreement  with  plaintiff  to  be 
liable  only  after  a  failure  to  collect  the  note  from  Pierce  and 
Albert  Modisett,  by  due  and  legal  diligence,  and  that  plain- 
tiff had  not  used  such  diligence. 

Albert  Modisett  filed  a  cross  complaint  against  the  plain- 
tiff and  Cottrell  and  David  Modisett,  averring  that  he  signed 
the  note  as  surety  for  Pierce,  upon  an  agreement  with  him 
that  Cottrell  and  David  Modisett  should  also  sign  the  note 
as  co-sureties  and  makers,  and  that  the  note  should  not  be 
delivered  to  the  plaintiff  until  their  signatures  should  be 
upon  it  as  joint  makers ;  that  the  plaintiff  induced  Cottrell 
and  David  Modisett  to  become  endorsers  only  of  the  note, 
and  then  delivered  the  note  to  the  plaintiff  without  his  (Al- 
bert Modisett's)  consent  or  knowledge.  The  prayer  of  this 
cross  complaint  is,  that  his  signature  upon  the  note  be  can- 
celled, and  that  he  have  all  proper  relief. 

The  plaintiff  answered  this  cross  complaint  by  a  general 
denial,  and  filed  a  demurrer  to  the  second  paragraph  of  the 
answer  of  Cottrell  and  David  Modisett.  This  demurrer  is 
not  in  the  record.  It  was  overruled,  and  the  plaintiff  filed 
a  reply  to  said  second  paragraph,  denying  that  Cottrell  and 
David  Modisett  signed  the  note  as  endorsers,  and  admitting 
that  they  put  their  names  on  the  back  of  the  note  after  its 
execution  by  Pierce,  and  alleging  that  the  note  was  given  to 
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her  by  Pierce  only,  signed  by  him  only,  in  payment  for 
land,  and  was  secured  by  mortgage,  and  that  she  and  Pierce 
agreed  that  he  should  get  Albert  Modisett  and  David  Modi- 
sett  and  Isaac  Cottrell  and  Abraham  Sparks  to  sign  the  note 
as  sureties,  and  then  she  would  release  the  mortgage ;  that 
Fierce  procured  the  Modisetts  and  Cottrell  to  come  to  her 
house  and  sign  the  note ;  that  Albeil  Modisett  came  first  and 
signed  his  name  on  the  face  of  the  note ;  that  afterward, 
David  Modisett  and  Cottrell  came,  and,  because  there  was 
no  room  to  sign  on  the  face  of  the  note,  they  signed  on  the 
back  of  the  note,  as  sureties  and  joint  makers,  and  said  that 
such  signing  would  be  the  same  in  law  as  if  they  signed  on 
the  face,  and  then  said  plaintiff  accepted  said  note  and  re- 
leased  said  mortgage. 

The  defendant  Abraham  H.  Sparks,  the  assignee  of  Pierce, 
answered  the  plaintiff's  complaint  by  a  general  denial.  The 
record  takes  no  further  notice  of  him,  and  states  nothing 
further  as  to  the  defendant  Pierce. 

The  issues  joined  upon  the  complaint  and  cross  complaint 
were  tried  by  a  jury,  who  returned  the  following  verdict : 
"We,  the  jury,  find  for  the  plaintiff,  and  assess  her  dam- 
ages at  $152.75,  against  Albert  B.  Modisett,  David  L.  Mod- 
isett and  Isaac  Cottrell."  They  had  been  directed  by  the 
court,  on  motion  of  the  defendant  Albert  Modisett,  that,  if 
they  should  make  a  general  verdict,  they  should  find  spe- 
cially upon  certain  questions  of  fact,  stated  in  writing.  They 
returned  said  special  questions  and  their  answers  thereto 
with  their  verdict,  viz. : 

**1.  Was  not  the  agreement  between  Albert  Modisett  and 
Pierce,  that  Albert  was  to  sign  as  surety  on  Pierce's  note, 
with  Cottrell  and  David  Modisett  as  equal  sureties  with  him  ? 
Ans.  Yes. 

"2.  W^as  not  the  agreement  between  Albert,  Mrs.  Shadley 
and  Pierce,  at  the  time  Albert  signed  the  note,  that  David 
Modisett  and  Isaac  Cottrell  should  sign  the  note  as  sureties 
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-with  him  before  the  mortgage  should  be  released  or  the  sign- 
ing of  Albert  should  be  of  any  effect?    Ans.  Yes. 

^'3.  Answer  whether  Isaac  Cottrell  and  David  Modisett 
signed  the  note  as  endorsers  or  as  equal  sureties  with  Albert 
Modisett?    Ans.  As  equal  sureties. 

*<4.  Answer  whether  Albert  Modisett  signed  the  note  in 
the  presence  of  Cottrell  and  David  Modisett?    Ans.  No. 

*^5.  Did  not  Cottrell  and  David  Modisett  sign  their  names 
in  the  absence  of  Albert  Modisett?    Ans.  Yes. 

**6.  Did  Isaac  Cottrell  and  David  Modisett  sign  and  exe- 
cute the  note  as  sureties  for  Pierce  with  Albert  Modisett? 
Ans.  Yes. 

•  *  7 .  Did.  Cottrell  and  David  Modisett  sign  the  note  simply 
as  endorsers,  or  did  they  sign  it  as  sureties?  Ans.  As 
sureties." 

Isaac  Cottrell  moved  for  a  new  trial  for  six  reasons,  to  be 
stated  hereafter.  This  motion  was  overruled,  judgment  was 
rendered  upon  the  verdict,  and  the  defendants,  the  Modi- 
setts  and  Isaac  Cottrell,  appealed. 

They  assign  as  errors : 

1.  Overi'uling  the  motion  for  a  new  trial ; 

2.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  appellants ; 

3.  That  the  verdict  of  the  jury  is  imperfect,  and  does  not 
find  on  all  the  issues. 

The  third  assignment  of  error  presents  no  question  for  our 
consideration.  Where  a  verdict  is  imperfect  by  finding  less 
than  the  whole  matter  put  in  issue,  the  proper  remedy  is  a 
venire  de  novo.  2  Tidd's  Practice,  p.  922 ;  Buskirk's  Prac- 
tice, p.  219. 

The  second  assignment  of  error  questions  the  suflBiciencv 
of  the  complaints.  They  were  clearly  good  before  a  justice 
of  the  peace. 

As  to  the  alleged  error  in  overruling  the  motion  for  a  new 
trial,  the  first  cause  alleged  for  a  new  trial  is,  that  "the  ver- 
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diet  is  not  sastained  by  sufficient  evidence  as  to  the  defend- 
ant Cottrell."  The  appellee  claims  that  the  evidence  is  not 
in  the  record.  The  bill  of  exceptions  begins  thus,  **Be  it 
remembered,  that,  on  the  trial  of  this  cause,  the  following 
evidence  was  adduced.'^  It  ends  thus,  ^<And  this  was  all  the 
evidence.''  It  does  not  appear  by  the  record  that  any  evi- 
dence, not  in  the  bill  of  exceptions,  was  given  in  the  cause ; 
and  the  statement,  <<this  was  all  the  evidence,"  may  be 
taken  to  mean,  all  the  evidence  given  in  the  cause. 

There  was  a  conflict  of  testimony.  One  woman  contra- 
dicted three  men.  It  was  for  the  jury  to  determine  whether 
the  woman  or  the  men  ought  to  be  believed ;  and  this  court 
can  not  interfere  with  their  determination,  where  the  ques- 
tion is  merely  as  to  the  preponderance  of  the  testimony. 
Lane  v.  Ctodfeltery  67  Ind.  51. 

The  second  reason  alleged  for  a  new  trial,  to  wit,  that  the 
coort  erred  in  refusing  to  give  instructions  asked  for  by  de- 
fendant Cottrell,  presents  no  question  for  consideration,  be- 
cause the  instructions  referred  to  are  not  sufficiently  desig- 
nated.    Douglass  v.  JBlankenship^  50  Ind.  160.       * 

The  third  reason  for  a  new  trial  is  •*  error  of  the  court  in 
refusing  to  permit  the  jury  to  answer  interrogatory  number 
1,  propounded  by  defendant  Cottrell."  This  interroga- 
tory was,  **Did  not  Isaac  Cottrell  tell  Mrs.  Shadley  that  he 
signed  the  note  as  endorser  on  the  day  he  signed  the  note  in  • 
controversy,  and  that  he  would  be  liable  as  endorser  only, 
and  that  she  should  sue  on  the  note  when  it  became  due?" 
The  court  properly  refused  to  require  the  jury  to  answer  this 
interrogatory,  because  it  was  not  directed  to  the  time  when 
the  flote  was  signed,  and  was  therefore  immaterial. 

The  fourth  reason  for  a  new  trial  is,  that  "the  court  erred 
in  giving  instructions  concerning  the  liability  of  Albert  Mod- 
isett,  in  case  the  jury  should  find  that  Cottrell  and  David 
Modisett  signed  the  note  as  endorsers."  This  reason  pre- 
sents no  question  for  consideration,  because  the  instructions 
Vol.  77.-23 
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referred  to   are  not  sufficiently  designated.     J)ouglass  t. 
Blankenshipi  supra. 

The  fifth  reason  for  a  new  trial  is,  that  the  <' court  erred  in 
permitting  the  counsel  for  the  plaintiff  to  argue  propositions 
of  law  to  the  court  in  the  presence  of  the  jury,  which  de- 
fendant Cottrell  had  no  opportunity  to  answer."  This  rea- 
son amounts  to  nothing;  the  fact  alleged  therein  is  not 
shown  to  be  true  by  any  bill  of  exceptions.  Hyatt  v.  Clem- 
ents^ 65  Ind.  12. 

The  sixth  reason  for  a  new  trial  is,  that  the  court  erred  *'in 
refusing  to  give  instruction  No.  1,  proposed  and  presented 
to  the  judge  before  the  argument  began."  The  instruction 
was  as  follows : 

*<  If  you  believe,  from  the  evidence  in  the  case,  that  Isaac 
Cottrell  told  Mrs.  Shadley  at  the  time  he  signed  the  note  in 
controversy,  and  before  she  released  the  mortgage  which  was 
given  to  secure  the  note,  that  he  was  signing  the  note  as  en- 
dorser only,  then  she  had  notice  of  the  liability  of  Cottrell ; 
and  if  you  believe  that  fact  to  be  true,  you  should  find  for 
defendant  Cottrell." 

This  instruction  was  properly  refused.  The  oourt,  at  the 
request  of  Cottrell,  had  told  the  jury,  that,  ^^  when  a  party 
places  his  name  on  the  back  of  a  note,  so  as  to  create  a  lia- 
bility to  the  payee,  the  presumption  is  that  he  intends  to  be 
•  an  endorser,  but  such  presumption  may  be  rebutted  by  parol 
evidence ;  and  that  if,  on  this  point,  they  should  find  a  pre- 
ponderance of  evidence  on  the  side  of  Modisett  and  CottrdI, 
they  should  find  for  them ;  and  that  if  they  believed  from 
the  evidence,  that  Cottrell  and  David  Modisett  signed  the 
note  as  endorsers  only,  they  should  find  for  them."      * 

The  proposed  instruction  number  1  was  wrong,  because  it 
stated  substantially,  that  a  single  item  of  evidence,  tending 
to  show  a  liability  as  endorser,  would  be  conclusive  upon 
that  point.  There  was  no  error  in  overruling  the  motion  for 
a  new  trial,  and  there  is  no  available  error  in  the  record. 
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The  jadgment  of  the  court  below  ought  to  be  affirmed. 

Feb  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion » that  the  judgment  of  the  court  below 
be,  and  it  is  hereby,  in  all  things  affirmed,  at  the  costs  of 
the  appellants. 


No.  7911. 
Bales  v.  Hunt.  1 77  355 

1189      15 

TLRADUfQ.^SuUHdeney  of  ComplaiTU.'—MUtake  of  Xato.--Ordiiiarily,  the      I  77  856 
rule  is,  that  the  courts  will  afford  no  relief  against  mistakes  of  law.       '* 
Where,  however,  the  plaintifl^s  complaint  'showed  that  her  mistake  as 
to  her  legal  rights  was  induced  and  encouraged  by  the  misrepresenta- 
tions of  the  defendant,  and  was  known  to  and  taken  advantage  of  by 
him,  and  that  he  could  not,  in  conscience,  tetain  the  benefit  acquired 
through  such  mistake,  such  a  complaint  will  state  a  cause  of  action 
sniBcient  to  withstand  a  demurrer  thereto  for  the  want  of  facts. 
Slliott,  C.  J.,  dissenting. 

From  the  Hendricks  Circuit  Court. 

E.  G.  Hogate  and  R.  B.  BlaJcCf  for  appellant. 
L.  M.  JDampbeUf  for  appellee. 

HowK,  J. — ^The  circuit  court  sustained  the  appellee's  de- 
murrer, for  the  fifth  statutory  cause,  to  the  appellant's  com- 
plaint in  this  action,  to  which  ruling  she  excepted ;  and,  de- 
clining to  amend  or  plead  further,  judgment  was  rendered 
against  her  for  the  appellee's  costs. 

From  this  judgment  the  appellant,  the  plaintiff  below, 
has  appealed  to  this  court,  and,  by  a  proper  assignment  of 
error,  she  has  here  presented  for  decision  the  single  question 
of  the  sufficiency  of  the  facts  stated  in  her  complaint  to  con- 
stitute a  cause  of  action. 

In  her  complaint  the  appellant  alleged,  in  substance,  that, 
on  the  16th  day  of  April,  1878,  one  Tarleton  Bales,  being 
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the  owner  in  fee  of  certain  real  estate,  particularly  described, 
in  Hendricks  county,  Indiana,  mortgaged  the  same  to  the 
^tna  Life  Insurance  Company,  of  the  State  of  Connecti- 
cut, to  secure  a  debt  of  $800,  and  the  appellant,  being  the 
wife  of  said  Tarleton  Bales,  joined  in  the  execution  of  said 
mortgage ;  that,  in  the  negotiation  of  the  loan  which  was 
secured  by  said  mortgage,  and  in  the  transaction  of  all  the 
business  connected  therewith,  the  appellee  was  the  sole  agent, 
in  said  Hendricks  county,  of  said  insurance  company ;  4liat 
afterward,  on  the  27th  day  of  June,  1878,  the  said  Tarleton 
Bales  died  the  owner  in  fee  simple  of  said  real  estate,  leav- 
ing him  surviving  the  appellant,  his  widow,  and  certain  chil- 
dren, as  his  heirs  at  law,  and  leaving  said  mortgage  unpaid; 
that  afterward  letters  of  administration  of  the  estate  of  said 
Tarleton  Bales  were  issued,  by  the  clerk  of  the  court  below, 
to  Smith  R.  Davis ;  that  the  personal  property  of  said  es- 
tate was  not  sufficient  to  pay  the  debts  thereof,  and  that,  on 
the  8th  day  of  August,  1878,  the  said  administrator  filed 
his  petition  in  said  court  to  sell  the  said  real  estate  to  paj 
the  general  debts  of  the  decedent,  as  well  as  the  said  mort- 
gage debt.  And  the  appellant  further  said,  that  she  was 
married  to  said  Tarleton  Bales  when  she  was  very  young, 
and  remained  his  wife  until  his  death ;  that,  during  all  her 
life,  until  the  death  of  said  Tarleton  Bales,  the  appellant 
never  had  any  business  transactions  of  any  kind  whatever, 
aside  from  the  duties  of  her  household  affairs ;  that,  at  the 
time  of  the  transaction  hereinafter  set  forth,  between  the 
appellant  and  appellee,  the  appellant  was  entirely  inexperi-^ 
enced  in  business  transactions,  and  was  wholly  ignorant  of 
her  rights  with  respect  to  said  real  estate,  as  it  was  left  to 
her  at  the  death  of  her  said  husband  ;  that  afterward,  on  the 
25th  day  of  September,  1878,  the  appellant  being  about  to 
remove  to  the  State  of  Kansas,  the  appellee  went  to.  her 
house,  situate  on  said  real  estate,  and,  taking  advantage  of  her 
said  ignorance  and  inexperience,  opened  up  negotiations  with 
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her  for  the  purchase  of  her  interest  in  said  real  estate  ;  that 
the  appellee  then  and  there  falsely  and  fraudulently  repre- 
sented to  the  appellant  that  she  had  no  available  interest  in 
said  real  estate  until  said  mortgage  should  be  paid,  and  that 
her  one-third  interest  therein  would  necessarily  have  to  be 
sold  to  pay  one-third  of  said  mortgage ;  that,  in  order  to 
relieve  her  one-third  interest  in  said  real  estate  of  said  in- 
cumbrance, she  would  be  compelled  to  pay  one-third  of  said 
mortgage ;  that  the  appellee  then  and  there  offered  to  give 
the  appellant  $200  for  her  interest  in  said  real  estate,  falsely 
stating  and  representing  at  the  same  time  that  he  would 
probably  lose  money  by  said  transaction ;  that  the  appellee 
well  knew,  at  the  time  of  making  said  false  and  fraudulent 
representations,  that  said  real  estate  was  worth  $2,800,  and 
that,  upon  the  petition  of  the  appellant,  as  the  widow  of  said 
decedent,  in  the  matter  of  said  land  sale,  the  court  below 
would  order  and  direct  the  undivided  two-thirds  of  said  real 
estate  to  be  sold  to  pay  said  mortgage ;  that  the  appellee 
further  knew  (he  having  theretofore  taken  legal  advice  to 
that  effect),  that  it  was  the  appellant's  right,  under  the  law, 
to  make  such  petition  to  the  court,  and  that  it  was  the  court's 
duty,  under  the  law,  to  order  and  direct  the  sale  first  of  two- 
thirds  of  said  real  estate  to  pay  said  mortgage ;  and  that  the 
appellee  further  knew  that  said  two-thirds  were  worth,  to 
wit,  the  sum  of  $500  more  than  sufficient  to  pay  said  mort- 
gage debt. 

And  the  appellant  said,  that  being  ignorant  of  her  rights, 
and  inexperienced,  as  aforesaid,  and  relying  upon  the  appel- 
lee's good  faith  and  honesty,  and  upon  the  truth  of  said  false 
representations,  and  being  induced  solely  thereby,  she  agreed 
to  accept  said  sum  of  $200  for  her  interest  in  said  real  estate, 
and  execute  an  instrument  conveying  her  said  interest  to  the 
appellee;  that,  at  the  appellee's  request,  the  appellant  went 
with  him  to  North  Salem ,  and  there  executed  what  she  thought 
to  be  an  instrument  conveying  only  her  interest  in  said  real 
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estate,  but  which  proved  to  be  a  warranty  deed  therefor; 
that  thereupon  the  appellpe  paid  the  appellant  the  sum  of 
$175,  reserving  the  sum  of  $25  from  the  aforesaid  snm  of 
$200,  for  the  purpose,  as  he  represented,  of  paying  the  taxes 
on  all  of  said  real  estate  for  the  next  year ;  that  the  appellee, 
having  theretofore  taken  counsel  and  advice  of  an  attorney 
of  said  court  in  regard  to  the  appellee's  rights  in  said  land, 
employed  said  attorney  on  September  26th,  1878,  to  prepare 
and  file  a  petition  purporting  to  be  the  petition  of  the  a{^l- 
lant  in  this  case,  praying  the  court  to  order  and  direct  (he 
sale  of  the  undivided  two-thirds  of  said  real  estate  to  pay 
said  mortgage ;  that  said  petition  was  filed  solely  at  the  in- 
stance and  for  the  benefit  of  the  appellee,  and  without  the 
appellant's  authority;  that  said  court,  in  accordance  with 
law  and  the  prayer  of  said  petition,  ordered  the  sale  of  the 
undivided  two-thirds  of  said  real  estate  to  pay  said  mort- 
gage ;  that,  in  pursuance  of  said  order,  the  said  administra- 
tor, on  December  7th,  1878,  sold  the  said  undivided  two- 
thirds  of  said  real  estate  for  the  sum  of  $1,127,  which  sum 
was  then  in  the  administrator's  hands,  to  be  applied  first  to 
the  payment  of  said  mortgage  debt ;  that  on  September  26th, 
1878,  the  appellant  moved  to  the  State  of  Kansas,  and  re- 
mained entirely  ignorant  of  her  rights  in  the  premises,  and 
of  the  fraud  practiced  on  her  as  aforesaid  by  appellee,  until 
December  15th,  1878,  when  she  was  informed  by  letter  that 
the  court  had  ordered  the  sale,  and  it  had  been  made,  of  the 
undivided  two-thirds  of  said  land  for  a  sum  more  than  suf- 
ficient to  pay  said  mortgage ;  that  thereupon  the  appellant 
returned  immediately  to  this  State,  and,  on  December  28th, 
1878,  she  tendered  to  the  appellee  the  said  sum  of  $200,  in 
United  States  treasury  notes,  on  condition  that  he  would  re- 
convey  to  her  the  said  real  estate ;  that  the  appellee  refused 
to  accept  said  tender  and  to  reconvey  to  her  the  real  estate 
so  deeded  by  her  to  him ;  and  the  appellant  averred  that 
she  was  ready,  able,  and  prepared  to  pay  whatever  sum 
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might  be  found  to  be  due  the  appellee,  by  the  decree  of  the 
court  on  the  trial  of  this  cause.  Wherefore  the  appellant 
prayed  the  court  to  declare  said  contract  null  and  void,  and 
to  compel  the  appellee  to  reconvey  to  her  the  said  real  es- 
tate, upon  the  payment  to  him  of  whatever  sum  might  be 
found  due  him  ,jind  for  all  general  relief  to  which  she  might 
be  entitled  in  equity. 

The  appellee,  or  his  counsel,  has  not  favored  this  court 
with  any  brief  or  argument  in  support  of  the  decision  of  the 
circuit  court  in  this  cause.  We  may  fairly  assume,  however, 
that  the  court  sustained  the  demurrer  to  appellant's  com- 
plaint, upon  the  ground  that  the  facts  therein  stated  showed 
a  case,  on  her  part,  of  mistake  of  law  and  not  of  fact.  Ordi- 
narily, the  rule  is  well  established,  that  the  courts  will  af- 
ford no  relief  against  mistakes  of  law.  But,  like  other  gen- 
eral rules,  this  one  has  its  exceptions.  Thus,  in  Kerr  on 
Praud  and  Mistake,  p.  400,  it  is  said :  <<If  the  mistake  of 
law,  or  as  to  his  private  right  be  that  of  one  party  only  to  a 
transaction,  it  may  be  either  that  the  mistake  was  induced 
or  encouraged  by  the  misrepresentation  of  the  other  party, 
(NT  that,  though  not  so  induced  or  encouraged,  it  was  known 
to  and  p^ceived  by  him,  and  was  taken  advantage  of,  or  it 
may  be  that  he  was  not  aware  of  mistake.  Whatever  may 
be .  the  circumstances  of  the  case,  a  court  of  equity  may, 
under  the  peculiar  circumstances  of  the  case,  grant  relief. 
But  if  it  appear  that  the  mistake  was  induced  or  encouraged 
by  the  misrepresentations  of  the  other  party  to  the  transac- 
tion, or  was  perceived  by  him  and  taken  advantage  of,  the 
court  will  be  more  disposed  to  grant  relief  than  in  cases 
where  it  does  not  appear  that  he  was  aware  of  the  mistake." 
^ktUman  v.  Teepk^  Saxton,  232  ;  Bigelow  v.  Barr^  4  Ohio, 
358 ;  Williams  v.  Champion^  6  Ohio,  169  ;  Trigg  v.  Bead, 
5  Humph.  528  ;  Sparks  v.  White^  7  Humph,  86 ;  Lawrence 
V.  Beavbien^  2  Bailey,  623. 

Again,  it  is  said :    ''If  a  man  through  misapprehension  or 
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mistake  of  the  law,  parts  with  or  gives  up  a  private  right  of 
property,  or  assumes  obligations  upon  grounds  upon  which 
he  would  not  have  acted  but  for  such  misapprehension,  a 
court  of  equity  may  grant  relief,  if,  under  the  general  cir- 
cumstances of  the  case,  it  is  satisfied  that  the  party  benefited 
by  the  mistake  can  not  in  conscience  retain  the  benefit  or 
advantage  so  acquired."  Kerr  on  Fraud  and  Mistake,  p. 
398,  and  notes.  '^ Where  a  contract  is  executed  under  amis- 
take,  in  point  of  law,  which  mistake  is  produced  by  the  rep- 
resentations of  one  of  the  parties,  the  other  may  be  relieved, 
as  well  as  if  the  mistake  was  as  to  matter  of  fact.  Ihew  v. 
Clarke,  Cooke's  Rep.  374, 380."  JSvarUsy.  Strode,  11  Ohio, 
480.  In  the  case  last  cited,  which  was  a  suit  in  equity  to 
correct  a  mistake  as  to  the  legal  effect  of  the  terms  used  ia 
a  written  instrument,  it  was  held  by  the  Supreme  C!ourt  of 
Ohio,  that,  in  such  cases,  *<the  presumption  that  every  man 
knows  the  law  *  *  *  ,  should  be  permitted  to  be  rebutted 
by  proof,  and  relief  granted  against  a  mistake  of  law." 

Under  the  law  as  above  stated,  without  adopting  or  ap- 
proving of  the  doctrine  of  the  case  last  cited,  it  would  seem 
to  be  clear  that  the  facts  stated  in  the  appellant's  complaint 
in  the  case  at  bar  were  amply  sufficient  to  constitute  a  cause 
of  action  in  her  favor,  and  to  entitle  her  to  the  relief  prayed 
for  therein.  We  have  given  a  full  summary  of  the  com- 
plaint, and  it  will  be  seen  therefrom  that  her  mistake  in  re- 
gard to  her  legal  rights  in  the  land,  and  the  value  of  her  in- 
terest therein,  was  induced  and  encouraged  by  the  appellee, 
and  was  known  to  and  perceived  by  him  ;  and  that,  with  the 
full  knowledge  on  his  part  of  her  said  mistake,  so  induced 
and  encouraged  by  him,  he  took  advantage  thereof  and  ob- 
tained from  her  a  conveyance  to  himself  of  her  interest  in 
the  land  for  about  one-third  of  its  fair  and  reasonable  value. 
It  will  also  be  seen  from  said  complaint,  that  immediately 
after  the  appellee  received  such  conveyance  from  the  appel- 
lant, of  her  interest  in  the  land,  he  filed  a  petition  in  her 
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name,  but  without  her  authority,  and  thereon  obtained  an 
order  of  the  court  for  the  sale  first  of  the  other  two-thirds 
of  the  land,  which  was  thereafter  sold  for  a  sum  more  than 
sufficient  to  satisfy  the  entire  mortgage  debt ;  and  that  he 
thus  secured  to  himself  the  interest  in  the  land  so  conveyed 
to  him  by  the  appellant,  free  from  the  mortgage,  for  about 
one-third  of  its  fair  and  reasonable  value.  Medskerv.  Park' 
er,  70  Ind.  509. 

We  are  of  the  opinion  that  the  complaint  fairly  shows  by 
its  averments,  the  truth  of  which  is  conceded  as  the  case  is 
now  before  us,  that  the  appellant  parted  with  her  title  to 
and  interest  in  the  land  through  her  mistake  as  to  her  legal 
rights  therein,  induced  and  encouraged  by  the  appellee's 
fraudulent  representations,  and  that  the  appellee  can  not  in 
conscience,  and  ought  not  to  be  permitted  to,  retain  the 
benefit  or  advantage  so  acquired  by  him. 

Our  conclusion  is,  that  the  court  erred  in  sustaining  ap- 
pellee's demurrer  to  appellant's  complaint. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  overrule  the  demurrer 
to  the  complaint,  and  for  further  proceedings  not  inconsis- 
tent with  this  opinion. 

Elliott,  C.  J.,  dissents. 


»•» 


No.  774S. 

Henbt,  Assignee,  v.  Anderson,  Assignee. 

Pabtnership.— JRaaZ  Estate. ^Interest  of  Partner. ^The  only  interest 
which  a  partner  has  in  real  estate  purchased  or  held  for  partnership 
purposes  is  in  the  portion  remaining  after  aU  partnership  Uabilities 
have  been  paid. 

Same.— Oonoeyance.— One  partner  may  convey  real  estate  'to  the  Arm  of 
which  he  is  a  member,  and  after  a  delivery  retain  possession  ot  the  deed* 


77  361 

138  223 

77  8«l 

152  457 


862  SUPREME  COURT  OF  INDIANA, 

Henry,  Assignee,  v,  Anderson,  Assignee. 

Sahe. — Ddivery.--Ace^tance,'-'PresumpHon. — ^In  such  case,  a  deliveiy  of 
the  deed  to  one  partner  would  be  a  delivery  to  the  partnership  and  an 
acceptance  may  be  inferred  from  circumstances  or  presumed  from  the 
beneficial  character  of  the  grant. 

From  the  Montgomery  Circuit  Court. 

O.  W.  Paul  and  J.  E.  Humphreys  ^  for  appeUant. 
P.  8.  Kennedy  and  W.  T.  Brushy  for  appellee. 

Elliott,  C.  J. — ^In  March,  1867,  James  F.  Harney  was  in 
partnership  with  Daniel  C.  Stover  and  John  P.  Stover,  and 
the  real  estate  here  the  subject  of  controversy  was  owned  by 
the  partnership.  On* the  8th  day  of  that  month,  Harney  pur- 
chased the  interest  of  the  Stovers  in  said  real  estate,  bat  did 
not  receive  a  deed.  On  the  same  day  Harney  formed  a  part- 
nership with  Henry  Johnson,  Caleb  W.  Thomas  and  James 
B.  Couch,  under  the  firm  name  of  Harney,  Thomas  &  Co. 
The  said  Harney  and  the  two  Stovers,  the  latter  then  having 
DO  interest  in  said  real  estate,  conveyed  it  to  the  said  Har- 
ney, Thomas,  Johnson  and  Couch.  No  consideration  whatever 
was  paid  to  the  said  Harney.  The  deed  was  delivered  to 
Harney,  who  has  ever  since  had  possession  thereof.  Prior 
to  the  conveyance  of  the  8th  of  March,  Harney,  Johnson, 
Thomas  and  Couch  had  executed  to  the  said  Daniel  C.  and 
John  P.  Stover  twelve  promissory  notes,  amounting  in  the 
aggregate  to  nearly  $12,000.  Some  years  afterward,  James 
F.  Harney  made  an  assignment  of  all  his  individual  property 
to  the  appellant,  who  represents  the  individual  creditors  of 
Harney,  and  seeks  by  this  action  to  subject  the  real  estate  to 
the  claims  of  such  creditors.  The  firm  of  Harney,  Thomas 
&  Co.  also  made  an  assignmeii|;  of  the  firm  property  for  the 
benefit  of  creditors,  to  the  appellee,  who  claims  that  the  real 
estate  is  partnership  property,  and  that  it  should  be  applied 
to  the  payment  of  the  partnership  creditors. 

The  complaint  of  the  appellant  contained  the  material 
facts  exhibited  in  the  foregoing  synopsis,  and  was  adjudged 
insufficient  upon  demurrer. 
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It  is  insisted  by  appellant  that  the  deed  of  March  8th  con- 
veyed no  title,  because  James  F,  Harney  was  both  grantor 
and  grantee.  The  argument  upon  this  point  is  built  upon 
an  undue  assumption.  It  is  not  true  that  Harney  was  grant- 
ing land  to  himself.  He  was  granting  it  to  a  firm  of  which 
he  was  a  member.  Although  individuals  compose  partner- 
ships, yet  the  partnership  is  a  legal  entity,  distinct  and  dif- 
ferent from  the  persons  who  constitute  its  component  parts. 
This  distinction  between  the  partnership  and  its  members  is 
shown  in  many  instances,  notably  in  that  rule  which  requires 
individual  property  to  be  first  applied  to  the  payment  of  indi* 
vidnal  debts,  and  partnership  property  to  partnership  debts. 

Appellant  contends  that  there  was  no  delivery  of  the  deed» 
because  possession  thereof  was  retained  by  Harney.  It  is 
fairly  inferable  from  the  allegations  of  the  complaint,  that 
the  property  was  purchased  and  held  as  partnership  prop- 
erty, and,  of  course,  the  delivery  of  a  deed  to  one  partner 
would  be  a  delivery  to  the  partnership.  If  the  complaint 
did  not  show  a  partnership,  there  would  be  no  force  in  the 
appellant's  argument,  for  delivery  to  one  of  several  grantees 
would  be  valid  and  effective  as  to  all. 

No  one  doubts  that  a  deed  is  not  valid  unless  there  is  an 
acceptance,  but  in  no  case  is  a  formal  acceptance  required. 
An  acceptance  may  be  inferred  from  circumstances ;  indeed^ 
may  be  presumed  from  the  beneficial  character  of  the  grant. 
In  this  case,  the  facts  disclosed  by  the  complaint  clearly 
show  an  acceptance.  The  argument  of  counsel  upon  this 
point  is  wholly  inapplicable  to  the  case  made  by  his  com- 
plaint. The  real  estate  was  partnership  property,  and 
Harney  could  have  no  separate  interest  in  it  until  all  the 
partnership  debts  were  paid.  It  is  a  familiar  rule,  that  the 
only  interest  which  a  partner  has  in  real  estate  purchased 
or  held  for  partnership  purposes,  is  in  the  portion  remain- 
ing after  all  partnership  liabilities  have  been  paid.  Cobble 
V.  Tamlinson^  50  Ind.  550 ;  Huston  v.  J^eiZ,  41  Ind.  504* 
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Harney,  therefore,  owned  neither  all  of  the  real  estate,  nor 
any  part  of  it.  The  demurrer  to  the  complaint  was  rightly 
sustained. 

Judgment  affirmed,  at  the  costs  of  appellant. 


■•♦• 


No.  S169. 

The  Cairo  and  Vincennes  Railroad  Company  v.  Hourt. 

Surface-Water.— Ztomagg.— 06«trttction  of  Watercourse,  — Upon  the 
boundaries  of  his  own  land,  not  interfering  with  any  natural  or  pre- 
scriptive watercourse,  the  owner  may  erect  such  barriers  as  he  deems 
necessary  to  keep  off  surface-water,  or  overflowing  floods,  coming  from 
or  across  adjacent  lands;  and  for  any  consequent  repulsion,  turning 
aside  or  heaping  up  of  these  waters,  to  the  injury  of  other  lands,  he 
will  not  be  responsible. 

Yeactice,— Answers  to  Interrogatories.-^Pleading.'-WheTe  the  answers  to 
interrogatories  show  that  the  damages,  except  one  cent,  were  assessed 
upon  the  flrst  and  second  paragraphs  of  the  complaint,  the  case  must 
be  decided  with  reference  to  those  paragraphs  alone. 

From  the  Knox  Circuit  Court. 

W.  H.  Be  Wolf,  S.  N.  Chamhera  and  8.  P.  Wheder, 
for  appellant. 

H.  3.  Cauthom  and  J.  M.  Boyle,  for  appellee. 

Woods,  J. — Complaint  in  three  paragraphs,  by  the  ap- 
pellee against  the  appellant ;  answer  in  general  denial  to  the 
whole  complaint,  and  to  the  third  paragraph  a  special  plea, 
setting  up  a  license  from  the  plaintiff  to  the  defendant  to 
do  the  things  alleged  in  that  paragraph.  Trial,  verdict  and 
judgment  for  the  plaintiff. 

The  appellant  has  assigned  error  upon  the  overruling  of 
his  motion  for  a  new  trial. 

The  first  and  second  paragraphs  of  the  complaint  are,  in 
all  essential  respects,  the  same  as  the  complaint  in  the  case 
of  The  Cairo,  etc.,  B.  R.  Co.  v.  Stevens,  73  Ind.  278.  The 
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third  paragraph  alleges  a  trespass  by  the  appellant  upon*  the 
land  of  the  appellee,  and,  in  support  of  this,  proof  was  made 
that  the  appellant,  after  its  track  had  been  washed  away  by 
the  flood  of  1875,  had  built,  and  maintained  for  a  few  weeks, 
a  temporary  track  upon  the  lands  of  the  appellee.  By  an- 
swers to  interrogatories,  it  is  shown,  that  the  jury  assessed 
the  damages  for  this  trespass  at  one  cent,  and  that  the  remain- 
der of  the  damages  assessed,  to  wit,  $230,  was  allowed  upon 
the  first  and  second  paragraphs  of  the  complaint. 

In  the  case  of  The  Cairo y  etc.,  S.  R.  Co.  \.  Stevens,  «^• 
pra,  the  general  rule  was  declared,  that,  upon  the  boundaries 
of  his  own  land,  riot  interfering  with  any  natural  or  prescrip- 
tive watercourse,  the  owner  may  erect  such  barriers  as  he 
deems  necessary  to  keep  off  surface-water,  or  overflowing 
floods,  coming  from  or  across  adjacent  lands ;  and,  for  any 
consequent  repulsion,  turning  aside  or  heaping  up  of  these  wa- 
ters, to  the  injury  of  other  lands,  he  will  not  be  responsible ; 
but  such  waters  as  fall  in  rain  and  snow  upon  his  land,  or 
come  thereon  by  surface  drainage  from  or  over  contiguous 
lands,  he  must  keep  within  his  boundaries,  or  permit  them 
to  flow  off  without  artificial  interference,  unless,  within  the 
limits  of  his  land,  he  can  turn  them  into  a  natural  water- 
course. This  is  in  accordance  with  the  general  principle, 
that  such  waters  are  a  common  enemy,  which  each  proprie- 
tor  may  fight  off  as  he  will ;  but  once  on  his  land,  they  be- 
come,  in  a  qualified  sense,  his  property,  and  the  maxim  ap- 
plies :  ^*Sic  utere  tuo  ut  alienum  nonlcedas.'* 

In  that  case,  the  question  arose  upon  the  demurrer  to  the 
complaint,  and  it  was  held  that  the  complaint  did  not  show 
an  actionable  injury.  Here  the  question  arises  upon  a  mo- 
tion for  a  new  trial,  for  the  alleged  reasons  that  the  verdict 
is  contrary  to  the  law  and  the  evidence,  and  that  the  dam- 
ages assessed  are  excessive.  The  motion  should  have  been 
sustained. 

The  judgment  is  reversed,  with  costs. 
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Fechheimer  et  al.  v,  WashiDgton  et  ah 
No.  8436. 

Fechheimeb  et  al.  V.  Washington  et  al. 

JuDOMENT.-<-«/uri8(Iic^n. — Common  Pleas  Court.— Default.^ Statute  Coi^ 
stnied,— Action  to  Quiet  TiUe. — ^Under  the  provisions  of  sections  9  and  10 
of  the  act  of  1852,  establishing  the  court  of  common  pleas,  that  court 
had  no  jurisdiction  of  a  cause  in  which  the  judge  thereof  was  interested 
as  counsel.  Its  judgment,  rendered  in  such  a  cause  against  a  defend- 
ant on  default,  was  void ;  a  purchaser  of  land  on  execution  sale  to  sat- 
isfy the  judgment  took  no  title,  and  the  owner  of  the  land  can  main- 
tain suit  against  him  to  quiet  his  title. 

Bepeal  bt  Implication.— The  act  adopting  the  common  law  when  not 
inconsistent  with  the  laws  of  this  State  (R.  S.  1881,  sec.  236),  though 
later  than  that  establishing  the  court  of  common  pleas,  does  not  repeal 
it  by  implication,  there  being  no  conflict  between  the  two  statutes. 

From  the  Huntington  Circuit  Court. 

JS.  A.  Davis  J  W.  H.  Hessin  and  B.  F.,  Davia^  for  appel- 
lants. 

B.  F.  Ibachf  for  appellees. 

Newoomb,  C. — The  appellee  Hester  Washington,  and  her 
husband,  filed  their  complaint  of  three  paragraphs,  in  the 
Huntington  Circuit  Court,  against  Marcus  and  Leopold 
Fechheimer,  and  Aden  J.  Wiles,  sheriff  of  said  county. 
The  first  paragraph,  which  is  the  only  one  necessary  to  no- 
tice, alleged  that  said  Hester  was  the  owner,  by  deed  from 
Peter  Zahn,  of  a  certain  lot  in  the  city  of  Huntington ;  that 
the  defendants  Fechheimer  claimed  to  have  recovered  judg- 
ment against  said  Peter  for  $ ,  in  the  Huntington  Court 

of  Common  Pleas,  on  February  11th,  1868 ;  that  on  August 
19th,  1875,  said  Peter  Zahn  conveyed  said  lot  to  the  plain- 
tiff Hester,  by  a  warranty  deed ;  that  execution  was  issued 
on  said  judgment  August  3d,  1877,  and  the  same  was  levied 
upon  said  lot,  and  at  a  sale  thereof  under  said  execution, 
the  judgment  plaintiff  Marcus  Fechheimer  became  the  par- 
chaser,  and  had  received  a  sheriff's  deed  for  said  lot.  This 
paragraph  further  alleged  that  said  judgment  against  Peter 
Zahn  was  rendered  by  default,  and  that  the  attorney  of  the 
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plaintiff  was  judge  of  the  court  of  common  pleas  when  said 
judgment  was  rendered,  and  acted  in  said  cause  as  both  at- 
torney and  judge.  Wherefore  the  plaintiffs  say  that  said 
judgment  was  void,  and  never  became  a  lien  on  said  lot,  and 
that  the  sale  thereof  on  said  execution  conferred  no  title  on 
the  purchaser,  but  that  said  sheriff's  deed  was  a  cloud  upon 
the  title  of  said  Hester.  Prayer,  that  said  judgment  be  de- 
clared void,  the  sheriff's  sale  set  aside,  and  that  said  judg- 
ment plaintiff  be  restrained  forever  from  asserting  any  right, 
title,  or  lien  on  said  real  estate  by  virtue  of  said  judgment 
or  said  sheriff's  sale. 

Demurrers  to  the  several  paragraphs  of  complaint  were 
overruled,  and  answers  being  filed,  the  cause  was  submitted 
to  the  court  for  trial.  There  was  a  finding  for  the  plaintiffs, 
and,  over  a  motion  by  the  defendants  for  a  new  trial,  judg- 
ment was  rendered  quieting  the  title  of  Hester  Washington 
to  the  lot  in  controversy,  and  that  the  said  judgment  against 
Peter  Zahn,  and  the  sheriff's  sale  thereunder,  were  void. 

The  record  shows  that  the  judge  of  the  Huntington  Com- 
mon Pleas  Court  failed  to  attend  at  the  Februarv  term, 
1868,  whereupon  the  clerk,  sheriff  and  auditor  of  said  coun* 
ty,  under  the  authority  given  by  sec.  2  of  the  act  of  March 
7th,  1857,  appointed  a  special  judge  to  hold  said  court.  The 
judge  so  appointed  was  the  attorney  of  record  for  the  plain- 
tiffs in  said  action  of  Fechheimer  and  Fechheiper  against 
Peter  Zahn,  and  the  record  entry  of  the  judgment  in  said 
cause  shows  that  it  was  rendered  by  said  special  judge,  and 
that  the  plaintiffs  appeared  by  their  said  attorney,  and 
caused  a  default  to  be  entered  against  the  defendant,  Zahn, 
and  on  said  default  submitted  the  cause  to  the  court  for  trial. 

In  addition  to  the  evidence  furnished  by  the  identity  of 
the  names,  it  was  established  by  oral  evidence  on  the  trial 
of  the  cause  before  us,  that  the  plaintiff's  attorney  and  the 
judge  who  rendered  the  judgment  against  Peter  Zahn  were 
one  and  the  same  person.     Counsel  for  the  appellees  insist 
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that  the  rendition  of  a  judgment  by  the  judge  pro  tern,  in 
favor  of  his  clients  was  an  uregularity  only ;  that  the  judg- 
ment was  not  void  either  at  common  law  or  by  statute,  and 
must  be  held  valid  until  reversed  or  vacated  in  a  direct  pro- 
ceeding for  that  purpose.  Their  statement  of  the  common- 
law  doctrine  seems  to  be  correct.  Freeman  on  Judgments, 
sec.  145,  and  cases  there  cited.  Whether  the  judgment  was 
void  under  the  statute,  depends  upon  the  construction  to  be 
given  to  sections  9  and  10  of  the  act  of  May  14th,  1852,  es- 
tablishing courts  of  common  pleas.  Those  sections  are  as 
follows : 

"Sec.  9.  If  in  any  case  cognizable  in  the  court  of  com- 
mon pleas,  the  judge  thereof  may  be  or  shall  have  been  in- 
terested, either  as  counsel^  executor,  administrator,  gaar- 
dian,  heir,  devisee,  legatee  or  otherwise,  such  case,  and  all 
matters  relating  thereto,  shall  be  instituted,  prosecuted  and 
determined  before  the  circuit  court  of  the  same  county ;  and 
such  court  shall  have  jurisdiction  thereof,  and  shall  be  gov- 
erned in  all  matters  and  things  touching  the  same,  by  the 
provisions  of  law  which  govern  the  court  of  common  pleas  in 
similar  cases. 

«*Sec.  10.  If  during  the  pendency  of  any  such  trial  or 
matter  the  judge  of  common  pleas  shall  become  disquaUfied 
to  hear  and  determine  the  same,  for  any  of  the  causes  speci- 
fied in  the  last  preceding  section,  such  suit  or  matter  shall 
be  transferred  to  the  circuit  court  of  such  county,  with  the 
like  effect  as  if  the  same  had  been  instituted  in  such  circuit 
court  according  to  the  provisions  of  the  preceding  section." 
,  The  jurisdiction  of  the  court  of  common  pleas  was  purely 
statutory,  and  it  seems  a  self-evident  proposition  that  it  had 
no  jurisdiction  when  the  judge  was  or  had  been  interested 
in  either  of  the  particulars  mentioned  in  section  9.  Juris- 
diction over  the  subject-matter  of  the  action  was  denied  to 
it  in  such  cases,  and  the  jurisdiction  was  confided  to  another 
court.    *' Shall  be  instituted,  prosecuted  and  determined  be- 
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fore  the  circuit  court  of  the  same  county,"  is  the  imperative 
language  of  the  statute.  So,  by  section  10,  if  the  disability 
of  the  judge  should  occur  during  the  pendency  of  a  suit  or 
matter,  the  provision  was  equally  explicit,  that  such  cause 
or  matter  should  he  transferred  to  the  circuit  court.  The 
statute  prohibited  any  step  to  be  taken  by  the  disqualified 
judge,  except  to  order  the  transfer  of  the  cause.  It  follows 
that  a  default  and  judgment  rendered  under  the  circum- 
stances named  in  the  complaint,  and  proved  upon  the  trial, 
were  nullities. 

The  appellants  insist  that  the  defendant  should  have  ap- 
plied for  a  change  of  venue ;  and,  not  having  done  so,  he 
waived  the  question  of  jui*isdiction.  This  was  unnecessary. 
It  was  the  duty  of  the  disqualified  judge  to  let  the  cause 
stand  until  a  qualified  judge  should  be  present,  or  to  trans- 
fer it  to  the  circuit  court  without  an  application  by  the  de- 
fendant for  a  change  of  venue.  The  latter  was  not  bound 
to  appear  before  such  interested  judge  for  any  purpose.  He 
had  a  right  to  presume  that  the  statute  would  be  obeyed, 
and  was,  therefore,  not  chargeable  with  laches  in  failing  to 
appear  to  the  action,  and  was  not  liable  to  a  default. 

The  appellants  make  the  fui-ther  point,  that,  by  the  act 
of  May  31st,  1852,  1  R.  S.  1876,  p.  605,  the  common  law 
of  England  was  adopted  as  the  law  of  this  State,  and,  as 
this  was  the  last  expression  of  the  legislative  will,  sections 
9  and  10  of  the  common  pleas  act  must  be  deemed  to 
be  modified  and  conformed  to  the  common  law.  Unfortu- 
nately for  this  argument,  the  act  of  May  31st,  1852,  did  not 
adopt  the  common  law  in  any  case  where  it  was  inconsist- 
ent with  the  statutes  of  this  State. 

It  is  further  objected  by  the  appellants,  that  the  plaintiffs 
were  not  entitled  to  prosecute  an  action  to  annul  the  judg- 
ment against  Peter  Zahn  ;  that  his  deed  did  not  transfer  to 
his  grantee  any  right  of  action  that  he  might  have  had  in 

that  particular,  and  therefore  the  plaintiffs  had  no  standing 
Vol.  77.-24 
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in  court.  There  was  no  controversy  as  to  the  title  of  Hester 
Washington 9  unless  the  sheriff's  deed  gave  a  better  title  to 
Marcus  Fechheimer.  Whether  he  acquired  title  under  said 
sale,  depended  on  the  fact  whether  a  valid  lien  existed  on 
the  property  in  controversy,  at  the  time  of  such  sale,  by 
virtue  of  the  judgment  against  Peter  Zahn.  We  think  the 
plaintiffs  were  entitled  to  maintain  the  action,  under  the  pro- 
visions of  section  611  of  the  code,  for  the  purpose  of  quiet- 
ing the  title  of  said  Hester.  It  was  enough  for  the  court  to 
find  and  adjudge  that  the  judgment  in  question  was  not  a 
lien  on  said  real  estate,  and  that  question  the  plaintiffs  had 
the  right  to  present  for  decision,  as  it  directly  affected  the 
titles  of  the  litigating  parties.  The  general  finding  and  ad- 
judication, that  the  judgment  was  void,  affetted  only  the 
parties  to  the  suit  and  the  property  in  controversy.  Peter 
Zahn  can  not  claim  any  immunity  from  the  judgment  in 
favor  of  the  appellants,  as  he  was  not  a  party  to  the  snit; 
and  if  any  future  litigation  should  arise  between  him  and 
the  Fechheimers,  touching  the  validity  of  said  judgment 
against  him,  the  judgment  of  the  circuit  court  in  favor  of 
Hester  Washington  could  have  no  weight  or  place  in  the 
controversy. 

The  circuit  court  committed  no  error,  and  its  judgment 
should  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is  here- 
by, in  all  things  affirmed,  at  the  costs  of  the  appellants. 
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Ricketts  et  al.  v.  Spraker  et  al.   • 

Oravbl  'ROAjy.'-ConstUutional  Law.— Act  7^77.— The  act  of  March  3d, 
1877,  authorizing  taxation  in  aid  of  the  construction  of  gravel  roads,  is 
constitutional. 

Sams.— iStoluea  Constmed.—NoUce, -^Vuder  the  provisions  of  such  act, 
the  notice  provided  for  therein  is  such  as  to  fully  guard  and  protect  the 
rights  of  all  whose  lands  are  liable  to  be  assessed. 

Samb.— Peiition.— ^oard  of  Cammissionen.'^U  there  was  any  petition  at 
all  before  the  board  of  commissioners,  asking  for  the  issuing  of  bonds 
for  the  building  of  a  gravel  road,  its  sufficiency  can  not  be  questioned 
collaterally. 

SAME.—yTurisdiction.'-Collateral  Attack.— Where  an  Inferior  tribunal  is 
required  to  ascertain  and  decide  upon  facts  essential  to  its  jurisdiction, 
its  judgment  thereon  can  not  be  collaterally  attacked. 

SAMK.'-Sale  of  Bonds.— Injunction.— -The  sale  for  less  than  par,  of  bonds  j^  ^^| 
issued  under  such  act  by  the  commissioners,  is  not  sufficient  to  avoid  i^  488 
the  assessment  of  benefits  to  lands,  or  to  authorize  an  injunction  of  the  77  87i| 
tax  assessed.  **  ^^* 

Sams. — Bonds, —Levy  of  Tax.— Discretion. —  Statute  Construed. — Under 
sec.  7  of  such  act,  the  board  of  commissioners  have  a  reasonable  dis- 
cretion to  so  arrange  the  time  that  the  tax  can,  with  reasonable  cer- 
tainty, be  collected  in  time  to  discharge  the  bonds  issued  for  the  im- 
provement. Where  a  discretion  is  conferred  upon  inferior  tribunals, 
courts  will  not  attempt  to  control  its  exercise,  and  will  inteiiere  only  in 
case  of  its  abuse. 

Same,— Injunction.— IrreffuUaities.— An  injunction  will  not  be  granted  at 
the  suit  of  a  tax^payer,  on  account  of  irregularities  in  the  proceedings 
of  county  officers,  where  there  is  authority  to  levy  the  tax. 

Same. — Omissions  in  Assessment. — Statute  Construed. — ^Under  sec.  5  of 
such  act,  ample  authority  is  conferred  upon  the  commissioners  to  make 
all  needed  corrections,  and  to  supply  all  omissions  in  the  assessments 
of  land  for  the  improvement;  and  it  will  be  presumed,  in  the  absence 
of  anything  to  the  contrary,  that  the  commissioners  placed  all  the  lands 
upon  the  assessment  list ;  but  the  failure  to  do  so  does  not  vitiate  the  en- 
tire assessment  or  authorize  an  injunction. 

SAMSL—Assessment.—'IHscretion.— Under  such  act,  the  power  of  assessing 
benefits  and  damages  to  land  Is  delegated  to  the  viewers  and  commis- 
sioners, and  their  decision  thereon  can  not  be  controlled  by  injunction. 

Samb. — Addition  of  Per  Centum  to  Assessment  by  Auditor.— The  fact,  that 
the  county  auditor  added  twenty  per  centum  to  the  assessment  for  the 
cost  of  constructing  the  road,  will  not  authorize  an  injunction  restrain- 
ing th6  collection  of  the  entire  assessment.  If  the  original  assessment 
is  valid,  and  the  per  centum  added  illegal,  an  action  for  an  injunction 
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for  that  cause  can  not  be  maintained  until  the  amount  legally  assessed 
is  paid  OP  tendered. 

SAME^SstappeU^Taaces, -^There  may  be  an  estoppel  in  oases  of  assess- 
ments for  local  purposes,  as  in  cases  of  assessment  of  general  taxes. 

Injunction. — ^Where  there  is  an  adequate  legal  remedy,  an  injunction 
can  not  be  sustained. 

Same.— CofKract.— As  anile,  the  question  whether  work  has  or  has  not 
been  done  according  to  contract  can  not  be  tried  in  actions  for  in- 
junctions. 

Sauk.— Tax.— Tender.— One  who  seeks  to  enjoin  the  collection  of  a  tax, 
where  part  is  legal  and  part  illegal,  must  tender  payment  of  that  part 
which  is  legally  coUectible. 

Same.— iVacttctf.— Specifications  of  the  grounds  for  injunction  may  le 
either  demurred  to  or  answered. 

From  the  Howard  Circuit  Court. 

iT.  H.  Lindsay,  H.  Vaile  and  J.  F.  Vaile,  for  appellanto. 
J.  O'Brien  and  C.  N.  PoUard,  for  appellees. 

Elliott,  C.  J. — ^Howard  county  issued  and  sold  bonds 
and  applied  the  avails  of  such  sale  to  the  construction  of  a 
free  gravel  road.  To  provide  for  the  payment  of  thebe 
bonds,  a  tax  was  assessed  upon  adjacent  lands.  The  com- 
missioners proceeded  under  the  provisions  of  the  act  of 
March  3d,  1877.  Appellants  are  the  owners  of  lands  upoa 
which  the  tax  was  assessed,  and  brought  this  action  to  en- 
join the  county  officers  from  collecting  the  taxes  assessed 
by  the  board  of  commissioners.  Judgment  against  the  Bf- 
pellants   upon  demurrer. 

It  will  economize  time,  and  quite  as  well  exhibit  the  legal 
questions,  to  state  the  parts  of  the  pleadings  applicable  to 
them  as  they  are  discussed,  without  making  an  introduc- 
tory synopsis  of  the  voluminous  complaint  and  answer. 

The  first  question  presented  is  this :  Is  the  act  of  March 
3d,  1877,  constitutional?  The  question  as  to  the  power  of 
the  Legislature  to  enact  laws  providing  for  the  assessment 
of  taxes  for  the  construction  of  gravel  roads,  is  no  longer 
an  open  one  in  this  State.  It  was  long  since  settled.  The 
courts,  the  citizens  and  the  legislators,  of  the  State  have  ac- 
quiesced in  the  rule  laid  down  in  the  decisions  of  this  court. 
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It  would  be  an  unwarrantable  breach  of  the  salutary  rule, 
stare  decma^  to  overturn  this  firmly  settled  rule,  eyen  if  we 
were  doubtful  of  its  soundness.  Notwithstanding  the  array 
of  authority  mustered  by  the  counsel,  we  are  firmly  deter- 
mined to  adhere  to  the  rule  so  often  approved  and  enforced. 
Upon  the  general  question  of  the  constitutionality  of  laws 
authoi^izing  taxation  in  aid  of  gravel  roads,  we  pronounce 
fully  and  decidedly  against  the  appellants.  Unless  the  act 
of  1877  is  justly  subject  to  some  other  objection  than  that 
stated,  we  shall  uphold  and  enforce  it.  Is  it  subject  to  any 
other  objection?  Appellants  affirm  that  it  is  unconstitu- 
tional because  it  does  not  provide  for  notice  to  those  whose 
lands  are  assessed.  We  are  not  required  to  decide  whether 
a  law,  authorizing  a  local  assessment,  would  be  invalid  if 
there  was  no  provision  for  giving  notice  to  the  persons 
whose  lands  are  subjected  to  taxation.  The  act  of  1877 
does  provide  for  notice.  Section  2  provides  that,  upon 
the  filing  of  the  proper  petition,  the  board  of  commissioners 
shall  appoint  three  disinterested  freeholders  as  viewers,  and 
a  competent  engineer,  <^and  the  county  auditor  shall  notify 
said  viewers  and  surveyor  of  the  time  and  place  of  their 
meeting  to  make  said  v^ew,  and  shall  also  give  notice,  by 
priblication  in  a  newspaper  printed  in  said  county  for  three 
consecutive  weeks,  next  prior  to  said  meeting,  which  said  no- 
tice shall  state  the  time  and  place  of  said  meeting,  the  kind 
of  improvement  asked  for,  the  place  of  beginning,  interme- 
diate points,  (if  any),  and  the  place  of  termination."  Sec- 
tion 3  makes  provision  as  to  the  assessment  of  damages,  and 
section  4  makes  provision  for  assessing  benefits.  Section  6 
provides,  that,  when  the  improvement  is  ordered,  viewers 
shall  be  appointed,  and  that,  upon  the  return  of  the  report 
of  these  viewers,  notice  shall  be  published,  stating  the  time 
when  the  report  will  be  acted  upon  by  the  commissioners. 
Notice  of  the  letting  of  the  contract  is  also  required  by  sec- 
tion 5.     Taking  all  the  provisions  of  the  act  into  consider- 
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ation,  it  is  clear  that  ample  provision  is  made  for  notice. 
Not  only  is  notice  provided  for  as  stated,  but,  before  the 
final  order  can  be  made,  a  majority  of  all  whose  lands  are  to 
be  assessed  must  sign  the  petition.  In  our  judgment,  the 
notice  provided  for  is  such  as  to  fully  guard  and  protect  the 
rights  of  all  whose  lands  are  liable  to  be  taxed.  The  appel- 
lants were  fully  apprised  of  the  proceedings,  and  abundant 
opportunity  afforded  them  to  contest  the  question  as  to  ben- 
efits assessed  upon  their  lands. 

The  complaint  of  the  appellants  avers  that  "No  petition 
was  ever  filed  before  the  said  board  of  commissioners  askirg 
for  said  improvement,  which  at  the  time  of  filing  was  signnd 
by  a  majority  of  the  resident  land-owners,  or  owners  of  a 
majority  of  all  the  lands  reported  as  benefited  and  liable  to 
assessment. ' '  This  averment  must  be  construed  as  meaning 
that,  when  filed,  the  petition  did  not  have  the  requisite  mini- 
ber  of  petitioners,  although  it  did  afterwards,  and  before  the 
final  order,  have  the  proper  number  of  signers.*  If  the  aver- 
ment were  unanswered,  and  were  considered  without  refer- 
ence to  a  familiar  rule  to  be  presently  stated,  it  would  lie 
bad.  If  there  was  any  petition  at  all,  invoking  the  action 
of  the  commissioners,  its  sufficiency  can  not  be  collaterally 
questioned.  Muncey  v.  Joest^  74  Ind.  409 ;  Stoddard  v. 
Johnson^  75  Ind.  20.  The  appellees  answered  this  dic- 
tion, which  was  stated  as  an  independent  ground  for  injono- 
tion,  by  averring  that  there  was  a  petition  purporting  to  be 
signed  by  the  requisite  number  of  land-owners,  and  that  the 
commissioners  adjudged  that  it  was  so  signed.  This  broi^^t 
the  case  fully  within  the  rule,  that,  where  an  inferior  tribunal 
is  required  to  ascertain  and  decide  upon  facts  essential  to  its 
jurisdiction,  its  judgment  thereon  can  not  be  collaterally  at- 
tacked. Of  the  many  cases  in  which  this  rule  is  declared 
and  enforced,  we  cite  The  Boards  etc.,  v.  HaU,  70  Ind. 
469 ;  Brocaw  v.  Tlie  Board,  etc,,  73  Ind.  543 ;  Stoddard 
V.  Johnson,  75  Ind.  20.     Many,  if  not  all,  of  the  cases  cited 
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by  the  appellants  were  direct  attacks  upon  the  validity  of 
the  proceedings,  and  in  such  cases  the  rule  is  very  different 
from  that  which  obtains  where  the  attack  is  a  collateral  one. 

The  complaint  avers  that  the  bonds  issued  by  the  commis- 
sioners were  sold  at  less  than  par.  The  answer  to  this  ground 
for  relief  is  substantially  as  follows :  That  there  was  receiv- 
ed from  the  sale  of  the  bonds  the  sum  of  $750  less  than 
their  face;  that  said  sum  was  intended,  and  was  under- 
stood, to  be  a  commission  on  the  sale  of  said  bonds;  that, 
to  make  good  to  all  parties  interested  in  said  bonds  the  full 
amonnt  thereof,  the  commissioners  refunded  to  each  of  the 
gravd  roads,  and  to  the  funds  set  apart  for  their  construc- 
tion, a  sum  in  excess  of  that  named  as  having  been  allowed 
by  way  of  commission. 

The  contention  of  the  appellants  is,  that,  as  the  statute 
imperatiYely  requires  that  the  bonds  shall  not  be  sold  at 
less  than  par,  the  disobedience  of  the  statute  by  the  com- 
misstoners  vitiated  the  entire  assessment.  We  do  not  feel 
called  upon  to  decide  whether  the  statute  is  directory  or 
mandatary,  or  whether  or  not  commission  may  be  paid  for 
Belling  bonds,  for  we  think  it  plain  that  the  malfeasance  of 
the  commissioners,  if  any  there  was,  did  not  destroy  the  as- 
sessment. The  tax  was  not  illegal.  The  purpose  for  which 
it  was  assessed  was  a  lawful  one.  The  utmost  that  can  be 
claimed  is,  that  the  commissioners  made  an  unauthorized  use 
of  county  funds.  This  might,  in  the  proper  case,  be  ground 
for  complaint  against  the  commissioners  individually  ;  but, 
however  this  may  be,  it  certainly  is  not  ground  for  relieving 
tax-payers,  who  get  the  benefit  of  the  road,  from  the  taxes 
assessed  for  its  construction.  If  this  were  not  so,  there  is 
still  another  reason  why  the  ground  stated  will  not  warrant 
an  injunction.  The  appellants  have  sustained  no  injury. 
Nothing  was  taken  from  the  funds  created  for  the  construc- 
tion of  the  road.  The  money  received  from  the  bonds,  reck- 
oned at  their  par  value,  went  into  the  proper  fund.     That 
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fund  was  not  diminished.  The  appellants  are  not  here  guard- 
ing the  general  treasury  of  the  country ;  on  the  contrary, 
they  are  seeking  to  cast  upon  the  whole  body  of  the  tax- 
payers the  burden  of  paying  for  a  road  which  has  been  ad- 
judged of  special  and  local  benefit  to  them.  They  are  not 
seeking  to  save  the  county  from  injury ;  they  are  seeking 
to  injure  it  more  deeply. 

One  of  the  grounds  for  injunctive  relief  is  thus  stated  in 
the  complaint:  *<The  said  board  of  commissioners  caused 
the  said  bonds  all  to  mature  eight  years  after  date  of  July 
15th,  1878,  with  option  of  redemption  after  five  years  from 
date ;  but  the  said  board  has  caused  the  said  assessments  to 
be  divided  into  four  equal  parts,  payable  respectively  in  the 
years  1880,  1881,  1882  and  1883." 

Appellants  argue  that  the  action  of  the  commissioners  in 
providing  for  the  collection  of  the  tax  before  the  bonds  ma- 
ture is  in  violation  of  the  statute,  and  therefore  avoids  the 
assessment.  The  argument  is  built  upon  the  following  pro- 
vision of  the  statute :  *  <  Said  assessment  shall  be  divided  in 
such  manner  as  to  meet  the  payment  of  principal  and  in- 
terest of  said  bonds,  and  so  be  placed  upon  the  duplicate  for 
taxation  against  the  lands  assessed."  Acts  1877,  p.  86,  sec.  7. 

Authorities  are  cited,  to  the  effect  that  •'•any  act  or  omis- 
sion, however  slight,  which  can  by  any  possibility  work  ad- 
vantage or  injury  to  any  one  affected  by  it,  will  vitiate  the 
entire  proceeding."  This  undoubtedly  is  the  law  where  title 
is  sought  to  be  acquired  by  virtue  of  a  tax  sale.  Where  the 
property  of  the  citizen  is  claimed  under  a  sale  for  taxes, 
then  the  rule  is  indeed  very  strict  and  rigid.  But  this  is  not 
such  a  case.  Here  the  attempt  is  to  avoid  payment  of  the 
tax.  In  such  cases  the  rule  is,  that  an  injunction  will  not 
be  granted  at  the  suit  of  the  tax-payer,  because  of  irregulari- 
ties in  the  proceedings  of  the  county  officers  in  cases  where 
there  is  authority  to  levy  the  tax.  Jones  v.  Summer ^  27  Ind. 
510  ;  Musselman  v.  Tlie  City  of  Logansporty  29  Ind.  533. 
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If  it  be  conceded  that  the  commissioners  erred  in  provid- 
ing for  the  collection  of  the  taxes  in  advance  of  the  maturity 
of  the  bonds,  it  can  not,  under  the  circtlmstances  of  this 
case,  be. deemed  anything  more  than  a  mere  irregularity. 
The  statute  does  not  mean  that  the  tax  must  be  so  assessed 
as  that  it  shall  be  collected  on  the  very  day  the  bonds  ma- 
ture. On  the  contrary,  it  confides  to  the  commissioners  a 
reasonable  discretion,  and  authorizes  them  to  so  arrange  the 
time  as  that  the  tax  can,  with  reasonable  certainty,  be  col- 
lected in  season  to  dischai^e  the  bonds  of  the  county.  Any 
other  construction  would  defeat  the  purpose  of  the  statute* 
Provident  men  arrange  for  the  collection  of  debts  owing 
them  a  reasonable  time  before  demands  due  their  creditors 
mature.  The  commissioners  must  be  allowed  some  degree  of 
discretion  in  the  matter  of  preparing  for  the  payment  of  the 
county  bonds.  It  is  but  just  that  they  should  provide  against 
such  contingencies  as  may  arise  from  obstacles  inteiposed  to 
the  collection  of  the  taxes,  as  well  as  from  the  delays  in- 
cident to  the  collection  of  a  large  assessment.  It  is  their 
duty  to  prevent  the  dishonor  of  the  county's  credit,  and  they 
must  be  granted  some  discretion  as  to  the  means  necessary 
to  provide  against  the  failure  of  the  officers  to  collect  the 
tax.  It  is  very  clear  to  our  minds  that  the  statute  commits 
to  the  just  and  reasonable  discretion  of  the  board  of  com- 
missioners the  question  as  to  what  is  a  provident  provision 
for  securing  the  prompt  payment  of  the  obligations  of  the 
county  at  maturity.  There  is  no  principle  of  law  more  firm- 
ly settled  than  that  contained  in  the  rule,  that,  where  a  dis- 
cretion is  conferred  upon  inferior  tribunals,  courts  will  not 
attempt  to  control  its  exercise.  This  doctrine  is  at  least  as 
old  as  the  case  of  Rex  v.  Young^  1  Burr.  556.  Courts  will 
interfere  to  prevent  the  abuse  of  discretionary  powers,  but 
not  to  restrain  their  reasonable  exercise.  There  was  no  abuse 
of  discretion  by  the  commissioners  of  Howard  county  in  this 
instance. 

r 
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The  fifth  specification  of  the  complaint  reads  as  follows: 
<^That  the  committee ,  appointed  to  apportion  the  estimated 
cost  of  said  road  among  the  lands  reported  as  benefited  and 
liable  to  assessment,  omitted  from  said  apportionment  five 
thousand  (5,000)  acres  of  lands  which  had  been  £0  reported 
as  benefited  and  liable  to  assessment." 

The  statute  confers  ample  authority  upon  the  commis- 
sioners to  make  all  needed  corrections  and  to  supply  all 
omissions.     The  provision  upon  this  subject  is  as  follows: 
<'If  at  any  time  after  making  such  final  order  the  commis- 
sioners shall  find  that  there  has  been  an  omission  of  lots  or 
lands  within  the  territory  sought  to  be  assessed,  or  that  there 
has  been  manifest  injustice  in  the  apportionment  of  taxes,  or 
that  public  necessity  requires  any  alteration  in  the  manner 
of  the  improvement  as  ordered^  they  are  authorized  to  make 
such  addition  and  re^apportionment  as  they  may  deem  just 
and  proper,  and  such  change  in  the  improvement  as  will 
conform  the  same  to  the  public  requirement."  For  anything 
that  appears,  the  commissioners  may  have  added  to  the  as- 
sessment  roll  the  lands  alleged  to  have  been  omitted.    The 
presumption  is  that  they  did  their  duty  and  placed  ail  the 
lands  upon  the  list.    It  was  at  least  incumbent  upon  the  ap- 
pellants to  show,  not  only  that  the  committee  omitted  lands, 
but  that  other  public  officers  did  not  supply  the  omissioD. 
The  case  of  Stoddard  v.  Johnson,  75  Ind.  20,  decides  that 
the  failure  of  the  committee  to  place  lands  upon  the  assess- 
ment i-oU  does  not  vitiate  the  entire  assessment.    Of  the 
objection  that  lands  were  omitted,  and  some  others  of  a  sim- 
ilar nature,  Woods,  J.,  delivering  the  opinion  of  the  court, 
said:    *^It  is  evident,  however,  that  these  and  the  like  ob- 
jections do  not  affect  the  jurisdiction,  and,  if  true,  constitate 
errors  and  irregularities  which  the  law  expressly  authoriaes 
the  board  to  correct  at  any  time." 

Another  of  the  grounds  for  injunction  is  stated  in  these 
words:  *«That  the  assessments  for  the  construction  of  said 
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road  were  not  uniformly  and  equally  apportioned  in  accord- 
ance with  benefits,  upon  all  the  lands  ordered  by  said  board 
of  commissioners  to  be  assessed  for  such  improvement." 

There  are  at  least  two  plain  reasons  why  this  is  no  ground 
for  relief  by  injunction :  First.  The  Legislature  has  ex- 
pressly delegated  the  power  of  assessing  benefits  and  dam* 
ages  to  the  committee  or  viewers  and  the  commissioners, 
and  where  the  Legislature  commits  the  authority  to  an  infe- 
rior tribunal  to  decide  such  questions,  its  decisions  can  not 
be  controlled  by  injunction.  Hie  City  of  Fort  Wayne  v. 
Oody^  43  Ind.  197 ;  The  Commonwealth  v.  WoodSy  44  Pa.  St. 
113 ;  Motz  V.  The  City  of  Detroit,  18  Mich.  495.  Second. 
There  is  an  adequate  legal  remedy  by  appeal,  and  where  there 
is  such  a  remedy,  injunction  will  not  lie.  Hume  v.  The  Lit- 
ik  Flat  Rock  Draining  Association^  72  Ind.  499 ;  Houk  v. 
Bartholdy  73  Ind.  21 ;  Gfruaenmeyer  v.  The  City  of  Logans^ 
port,  76  Ind.  549. 

The  seventh  specification  of  the  complaint  is  as  follows : 
<^That  the  board  of  commissioners,  in  ordering  the  construe- 
tion  of  said  Bicketts  road,  included  in  the  route  thereof  one 
mile  of  a  certain  other  road  by  them  already  ordered,  known 
as  the  Albright  road,  which  fact  was  then  and  there  to  said 
commissioners  well  known."  The  answer  to  this  specifica- 
tion is,  in  substance,  that  there  were  two  distinct  petitions 
for  the  roads ;  that  both  included  in  the  route  described  one 
mile  of  the  line  nearest  the  city  of  Kokomo ;  that  the  peti- 
tions were  separately  acted  upon  ;  that  the  subscribers  to  the 
said  petition  were  counted  only  for  the  roads  therein  respec-. 
tively  asked  for ;  that  the  board  of  commissioners  did  con- 
vene as  a  court  for  the  purpose  of  hearing  testimony ;  that, 
after  hearing  evidence,  the  board  did  adjudge  that  the  peti- 
tion praying  for  the  construction  of  the  Bicketts  road  con- 
tained the  requisite  number  of  petitioners,  and  that  proper 
steps  were  taken  to  ascertain  the  expense  of  constructing 
each  of  the  roads  ;  that  one-half  of  the  expense  of  the  mile 
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of  road  described  in  the  complaint  was  taken  from  the  cost 
of  the  Ricketts  road.  We  are  of  the  opinipn  that  the  i^ec- 
ification  under  immediate  mention  does  not  state  any  soffi- 
cient  reasons  for  an  injunction.  Such  questions  are  not  tri- 
able in  actions  for  injunctions.  Conceding,  howeirer,  that  it 
does,  the  answer  is  sufficient,  for  it  shows  a  judgment  upon 
a  question  over  which  the  court  had  jurisdiction,  and  the 
remedy  was,  therefore,  by  appeal.  In  addition  to  this,  it 
shows  that  the  commissioners  acted  within  the  discretion 
conferred  upon  them  in  charging  each  of  the  two  roads  with 
ono-half  of  the  expense  of  constructing  the  mile  nearest  the 
county  seat  and  market  town.  It  would  have  been  unrea- 
sonable to  have  ordered  the  construction  of  two  road-ways 
side  by  side,  when  one,  from  the  point  of  junction  to  the 
city  of  Kokomo,  would  have  afforded  ample  accommodation 
for  travel.  There  was  a  wise  exercise  of  discretion,  and  one 
which  lessened  the  burden  of  the  appellants. 

The  fact,  that  the  county  auditor  added  twenty  per  centom 
to  the  cost  of  constructing  the  road,  does  not  entitle  the  ap- 
pellants to  an  injunction  preventing  the  collection  of  the  enr 
tire  assessment.  If  it  were  conceded  that  the  addition  was 
wrongfully  made,  the  validity  of  the  original  assessment  is 
not  thereby  impaired.  If  the  auditor  had  no  authority  to 
make  the  addition,  his  act  was  void  and  can  not  affect  the 
principal  assessment.  If  he  had  authority  to  make  it,  his 
act  was  valid,  and  the  appellants  are  liable  to  pay  the  orig- 
inal assessment,  with  the  twenty  per  centum  added  by  him. 
If  the  original  assessment  is  valid,  the  appellants  can  not 
maintain  an  action  for  injunction  upon  the  ground  stated, 
without  tendering  the  amount  legally  assessed,  whatever 
may  be  true  of  the  per  centum  added  by  the  auditor.  One 
who  seeks  to  enjoin  the  collection  of  a  tax,  where  part  is  le- 
gal and  a  part  illegal,  must  tender  payment  of  that  part 
which  is  legally  collectible. 
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It  is  also  alleged  as  a  cause  for  injunction,  <<that  said 
board  of  commissioners,  having  a^^pointed  a  civil  engineer  to 
superintend  the  construction  of  said  improvement,  after- 
wards and  before  the  completion  of  said  work,  removed  said 
engineer,  and  said  board  of  commissioners,  both  before  and 
after  the  removal  of  said  engineer,  attempted  themselves  to 
perform  his  duties,  they  not  being  then  and  there  competent 
engineers.  In  consequence  of  such  action  on  the  part  of  said 
commissioners,  said  work  was  not  constructed  in  accordance 
with  specifications,  nor  was  it  such  a  road  as  was  in  the  pe- 
tition prayed  for.  By  reason  of  which  action  the  plaintiffs 
are  damaged  to  the  extent  of  thirty  per  cent,  of  said  assess- 
ment.'' 

This  is  not  sufficient  to  entitle  the  appellants  to  the  relief 
sought.  It  is  the  general  rule,  that  the  question,  whether 
work  has  or  has  not  been  done  according  to  contract,  can 
not  be  tried  in  actions  for  injunctions.  The  complaint  claims 
injury  only  to  the  extent  of  thirty  per  centum,  and  if  the 
appellants  were  entitled  to  litigate  the  question  as  to  the 
manner  in  which  the  work  was  performed,  they  must  tender 
the  amount  conceded  to  be  owing.  *^He  who  asks  equity 
must  do  equity." 

There  remains  for  consideration  the  tenth  paragraph  of 
the  answer.  This  pleading  is  addressed  to  the  entire  com- 
plaint. The  proceedings  before  the  commissioners,  the 
committees  and  the  viewers,  are  set  out  in  great  detail. 
Petitions,  notices,  orders,  and  the  like,  are  shown  to  have 
been  made  at  the  proper  times,  and  in  the  proper  manner. 
We  shall  not  attempt  to  give  a  synopsis  of  its  allegations. 
It  may,  as  appellants  assert,  be  intended  as  a  plea  of  estop- 
pel. Whether  a  plea  of  estoppel  or  not,  it  certainly  states 
a  full  and  complete  defence.  All  the  parts  of  the  complaint, 
if  it  be  conceded  that  there  are  any,  which  show  a  cause  for 
injunction,  are  fully  met  and  avoided.  It  is  well  settled, 
that  there  may  be  an  estoppel  in  cases  of  assessments  for 
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local  purposes,  as,  iadeed,  in  cases  of  assessments  of  gen- 
eral taxes.  The  rule  is  thus  stated  by  Judge  Coolet  :  ^'Un- 
der some  circumstances,  a  party  who  is  illegally  assessed 
may  be  held  to  have  waived  all  right  to  a  remedy  by  a  oom^ 
of  conduct  which  renders  it  unjust  and  inequitable  to  others 
that  he  should  be  allowed  to  complain  of  the  illegality.  Sack 
a  case  would  exist  if  one  should  ask  for  and  encourage  the 
levy  of  the  tax  of  which  he  subsequently  complains ;  and 
8ome  of  the  cases  referred  to  in  the  note  go  far  in  the  direc- 
tion of  holding,  that  a  mere  failure  to  give  notice  of  objec- 
tions to  one  who,  with  the  knowledge  of  the  person  taxed, 
as  contractor  or  otherwise,  is  expending  money  in  reliance 
upon  the  payment  from  the  taxes,  may  have  the  same  effect 
But  the  duty  to  speak  ought  to  be  veiy  imperative  to  make 
mere  silence  operate  as  an  estoppel.''  Cooley  Tax.,  p.  573. 
Weber  v.  ITie  City,  etc.,  1  Cal.  455  ;  KeOoggy.  Ely,  15  Ohio 
St,  64 ;  Tosh  v.  Adams,  10  Cush.  252 ;  Motz  v.  The  City  of 
Detroit,  18  Mich.  495  ;  City  of  Peoria  v.  Kidder,  26  HI.  351 ; 
Sleeper  v.  BuUen,  6  Kan.  300 ;  Pease  v.  Whitney,  8  Mass.  93 ; 
Ferguson  v.  Landram,  5  Bush,  230 ;  Munceyy.  Joest,  supra; 
City  of  Lafayette  v.  Fowler,  34  Ind.  140 ;  City  ofJSvans- 
viUe  v.  Pfistei^er,  34  Ind.  36 ;  Palmer  v.  Stumph,  29  Ind. 
329  ;  HeUenkamp  v.  City  of  Lafayette,  30  Ind.  192. 

So  far  as  the  answer  counts  upon  the  orders  and  the  pro- 
ceedings of  the  board  of  commissioners,  it  shows  an  estop- 
pel by  judgment.  If  the  allegations  of  the  complaint  con- 
cerning petitions,  apportionments  of  benefits,  and  like  mat- 
ters, were  conceded  to  be  good,  the  judgments  and  orders 
pleaded  are  a  complete  estoppel.  The  answer  avers  that  no 
lands  liable  to  taxation  were  omitted,  and  that  none  exempt 
from  taxation  were  included,  and  thus  presents  a  bar  to  that 
part  of  the  complaint  which  avers  that  lands  were  omitted. 
The  answer  does  more  than  this ;  it  meets  and  overcomes  all 
of  the  allegations  of  the  complaint  upon  the  subject  of  the 
premature  order  for  the  collection  of  taxes,  of  the  addition 
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of  twenty  per  centum  by  the  auditor,  and  of  the  discharge 
of  the  engineer. 

It  was  proper  for  the  court  to  permit  the  appellees  to  file 
demurrers  to  the  various  specifications  of  the  complaint. 
The  specifications  of  the  grounds  for  injunction  may  be  either 
answered  or  demurred  to.  They  may,  for  this  purpose, 
be  treated  as  separate  paragraphs  of  a  pleading  are  treated 
in  ordinary  actions.  Mustard  v.  HoppesSy  69  Ind.  324. 

There  are  no  errors  in  the  record  which  can  avail  appel- 
lants. Such  errors  as  were  committed,  were  in  their  favor 
and  not  against  them. 

Judgment  affirmed. 


•  •» 
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Cha"^  --l  Mobtoaqe.  — CoTwiieraeton.  —  iVe-exi9^n^  Debt. —  A  chattel 
mortgai^e,  given  to  replace  a  previous  security  voluntarily  surrendered, 
tress  on  a  sufficient,  il  not  valuable,  consideration. 

^kna.—Fraud.^QueBtion  of  i^Vicf.— Whether  a  mortgage  was  made  with 
intent  to  defraud  creditors,  is  made  by  statute  a  question  of  fact. 

^hXR^^MoTtgagoT  in  FosseBsion.^lt  can  not  be  said  judiciaUy,  therefore, 
that  such  was  the  intent,  merely  because  the  mortgagor  remained  in 
possession,  with  leave  to  sell  the  property,  accounting  to  the  mortga- 
gee for  the*proceeds,  or  even  if  such  accounting  were  not  required. 

FBAUD.—Bfirden  of  Proof. —The  burden  of  proving  fraud  is  on  the  party 
alleging  it 

Special  Vthduxo.— Presumption,— The  presumption  is  that  all  material 
facts  which  were  proved  are  stated  ip  a  special  finding. 

From  the  Marion  Superior  Court. 

ff.  W.  Harrington  and  A.  O.  Howey  for  appellants. 
B.  mU  and  J.  W.  Nichols  for  appellee. 
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Woods,  J. — ^Action  to  foreclose  a  chattel  mortgage.  The 
appellant  McLaughlin  answered,  and  also  filed  a  cross  com- 
plaint showing  the  levy  upon  the  mortgaged  property  of  cer- 
tain executions  in  his  favor  against  the  mortgagor,  and  that 
the  mortgage  was  fraudulent  and  void  as  against  the  credi- 
tors of  the  mortgagor.  The  court,  by  request,  found  the 
facts  specially,  stated  its  conclusions  of  law  thereon,  and 
gave  judgment  accordingly  for  the  appellee.  Upon  appeal  to 
the  general  term,  McLaughlin  assigned  error  upon  the  over- 
ruling of  his  exception  to  the  court's  conclusion  of  law,  hi9 
motion  for  a  venire  de  novo^  and  his  motion  for  a  new  trial. 

In  this  court  the  counsel  for  the  appellant  have  confined 
their  discussion  to  the  conclusion  of  law  upon  the  facts  found, 
and  to  that  alone  we  shall  therefore  direct  our  attention. 

The  mortgaged  property  is  described  in  the  mortgage  as 
^<the  brick-yard,  sheds,  and  also  the  kiln  of  brick,  now  situ- 
ate," etc.,  ^^and  also  the  mud-wheel,  five  wheelbarrows  and 
cart  connected  with  said  brick-yard,  and  also  one  spring 
wagon,  and  one  sorrel  horse,  and  one  bay  mare." 

The  cross  complaint  charges,  inter  alia^  **that  the  said 
mortgage  set  out  in  the  complaint  is  fraudulent,  and  was 
made  to  fraudulently  hinder  and  delay  the  creditors  u^  said 
Andrew  Doyle,"  and,  after  showing  the  recovery  of  certain 
judgments  by  McLaughlin,  and  the  issue  thereon  and  levy 
of  executions  upon  said  brickkiln,  ^'subject  to  any  valid 
mortgage  of  previous  date,"  alleges  '^that,  on  the  14th  day 
of  July,  1877,.  said  Andrew  Doyle  filed  a  schedule  of  his 
property,  claiming  all  his  property,  including  the  said  brick- 
kiln, as  exempt 'from  said  executions  by  reason  of  the  plain- 
tiff's alleged  and  pretended  mortgage  ;  *  *  *  that  the  sev- 
eral debts,  upon  which  the  aforesaid  judgments  were  ob- 
tained, existed  long  before  the  plaintiff's  pretended  mort- 
gage was  executed  by  said  Doyle,  and  that  there  was  no 
consideration  for  the  said  fraudulent  mortgage ;  *  *  *  that 
the  plaintiff,  Ward,  has  fraudulently  permitted  said  defend- 
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ant  Doyle  to  remain,  up  to  the  present  time,  in  possession 
of  said  brickkiln,  *  *  and  has  been,  and  still  is,  permitting 
said  Doyle  to  sell  bricks  from  said  kiln  at  his,  Doyle's,  pleas- 
ure, and  to  appropriate  the  proceeds  of  such  sales  to  his, 
Doyle's,  own  use  and  benefit." 

The  finding  of  the  court  shows,  that  the  allegations  in  said 
cross  complaint  were  admitted,  on  the  trial,  to  be  true,  ex- 
cepting those  charging  fraud ;  that  Ward  and  Doyle  were 
brothers-in-law,  and  that  Ward  loaned  to  Doyle  the  sum  of 
$1,100,  $500  of  which  he  borrowed,  and  for  the  loan  re- 
ceived Doyle's  note  at  the  time,  dated  January  1st,  1873, 
to  become  due  in  one  year,  to  secure  the  payment  of  which 
Doyle  and  wife  gave  a  mortgage  on  a  lot  in  Indianapolis, 
then  worth  $1,700  or  $1,800,  but  since  depreciated  to  the 
value  of  $1,000  or  $1,200 ;  that  Doyle  was  not  then  other- 
wise indebted  to  any  extent;  that  several  months  before 
June,  1876,  a  judgment  was  rendered  against  him  for  $400, 
and,  in  order  to  obtain  a  loan  of  money  to  pay  said  judg-  ^ 
ment,  Ward,  though  no  part  of  his  demand  had  been  paid, 
released  his  said  mortgage,  at  Doyle's  request,  and  Doyle 
made  another  mortgage  on  the  lot  to  secure  the  sum  of  $500, 
borrowed  and  applied  to  the  payment  of  said  judgment ;  that 
Ward  afterward,  becoming  uneasy,  applied  for  and  obtained 
the  execution  of  the  mortgage  sued  on,  and  caused  the  same 
to  be  recorded,  within  ten  days,  in  the  county  of  Doyle's 
residence  and  where  said  brickkiln  is  situated,  said  mort- 
gage being  given  for  the  sole  purpose  of  securing  the  pay- 
ment of  the  loan  theretofore  secured  by  said  mortgage  on 
the  house  and  lot ;  that  Doyle  thereafter  remained  in  pos- 
session of  the  said  bricks,  the  same  being  left  in  the  kiln  as 

when  mortgaged,  until  the day  of ,  1877,  when 

Doyle  was  authorized  by  the  plaintiff,  the  mortgage  debt 
having  matured,  to  sell  said  bricks,  this  being  done  because 
the  season  was  passing  away ;  that  he  proceeded  to  sell  ac- 
cordingly, and  was  so  engaged  when  (on  motion  of  the 
Vol.  77.-25 
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plaintiff)  the  receiver  was  appointed  herein ;  that  Doyle 
then  accounted  to  the  plaintiff,  Ward,  for  all  moneys  which 
he  had  received  from  such  sales,  to  wit,  $70,  which  the 
plaintiff  credited  on  said  note ;  that  the  interest  on  said 
note,  except  for  six  months  on  $500,  was  all  paid  when  this 
suit  was  commenced,  the  balance  of  the  note  being  due  and 
unpaid  at  that  time. 

Considerable  stress  is  laid  by  the  counsel  for  the  appellantB 
on  the  finding  that  the  allegations  of  the  cross  complaint, 
except  those  charging  fraud,  were  admitted  on  the  trial  to 
be  true.  It  is  insisted  that  this  is  equivalent  to  a  finding 
that  the  mortgage  was  executed  without  a  consideration.  It 
is  alleged  that  the  mortgage  was  executed  without  any  con- 
sideration, but  we  think  it  clear  that  this  averment  was  used 
for  the  purpose  of  showing  that  the  mortgage  was  frauda* 
lent,  and  is  not  included  among  the  facts  admitted.  If  there 
could  be  any  doubt  on  this  point,  on  account  of  the  terms  of 
^the  finding  in  respect  to  the  admission,  the  doubt  is  removed 
by  other  parts  of  the  finding,  which  show  that  the  mortga^ 
was  executed  to  secure  a  valid  subsisting  debt,  and  was  in- 
tended to  replace  another  security  which  the  plaintiff  had 
surrendered.  ,  A  mortgage  given  solely  for  the  purpose  of 
securing  an  existing  indebtedness  rests  on  a  sufficient,  if 
not  a  valuable,  consideration.  Gilchrist  v.  Oough^  63  Ind. 
576 ;  Busenbarke  v.  Ramey^  53  Ind.  499. 

The  next  point  insisted  upon,  and  argued  at  considerable 
length,  is,  that  the  mortgage  was  invalid  and  fraudulent  in 
its  inception,  or  became  so,  on  account  of  the  fact  that  the 
mortgagor  was  permitted  to  remain  in  possession,  after  the 
mortgage  debt  was  due,  and  to  dispose  of  the  mortgaged 
property  at  his  own  pleasure. 

It  would,  perhaps,  be  enough  on  this  point  to  observe  that 
J^he  finding,  in  this  respect,  falls  far  short  of  sustaining  the 
allegations  of  the  cross  complaint.  The  proceeds  of  sales 
were  accounted  for  and  properly  applied.    But  if  it  were 
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conceded,  as  averred,  that  the  plaintiff  was  permitting  said 
Doyle  to  sell  bricks  from  said  kiln  at  his,  Doyle's,  pleasure, 
and  to  appropriate  the  proceeds  to  his  own  use  and  benefit 
(other  than  pajdng  the  mortgage  debt),  still  the  inference 
could  not  be  drawn,  as  a  legal  conclusion,  that  the  transac- 
tion was  a  fraud  upon  other  creditors.  By  the  terms  of  the 
statute,  1  R.  S.  1876,  p.  506,  sec.  21,  "the  question  of 
fraudulent  intent,  in  all  cases  arising  under  the  provisions 
of  this  act,  shall  be  deemed  a  question  of  fact,"  and  ques- 
tions^ fact  must  be  determined  as  such  by  the  court  or 
jury  trying  the  case.  Under  this  statute,  any  recorded 
mortgage,  which  is  valid  between  the  parties  to  it,  will  be 
upheld  against  third  parties,  unless,  for  some  reason,  it  is 
actually  fraudulent  as  against  them ;  and  whether  fraudu- 
lent must  be  deemed  a  question  of  fact,  to  be  determined 
according  to  the  circumstances  of  the  particular  case. 

If  the  debtor  has  no  other  creditor,  besides  his  mortgagee, 
or  if  he  has  within  the  jurisdiction  of  the  court  other  levia- 
ble property,  ample  to  satisfy  all  his  liabilities,  and  no  actual 
fraud  was  intended,  or  could  possibly  result,  it  is  clear  that 
tlie  instrument  could  not  be  annulled  on  account  of  any  sup- 
posed constructively  fraudulent  characteristic  of  the  con- 
tract, or  intention  on  the  part  of  the  mortgagor.  There  is 
no  finding  in  this  case  that  Doyle  was  not  possessed  of  ample 
other  property  subject  to  seizure  in  satisfaction  of  the  ap- 
pellants' executions,  and  which  might  as  well  have  bee)i 
seized  as  the  property  in  dispute.  The  burden  of  showing 
fraud  is  on  the  party  who  charges  it,  the  appellants  in  this 
case ;  and,  the  court  having  made  a  special  finding,  the  pre- 
sumption  is  that  all  material  facts  which  were  proven  are 
stated  in  the  finding.  Graham  v.  The  State 9  ex  rrf.,  66  Ind. 
386 ;  Hx parte  Walls,  73  Ind.  95. 

The  necessaiy  conclusion  is,  that  the  finding  and  judg- 
ment of  the  court  in  favor  of  the  appellee  were  right,  and  the 
general  term  committed  no  error  in  affirming  that  judgment. 

The  judgment  of  the  superior  court  is  affirmed,  with  costs. 
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No.  8107. 
DoDD   ET  AL.  V.  MiTCHELL  ET  AL. 

Lease. — ConatrucUon. — Bent. — ^A  written  lease  of  a  farm  for  the  term  of 
five  years  from  September  1st,  1874,  stipulated  for  the  payment  of  rent 
thus :  *^In  consideration  of  said  cleared  land,  the  parties  of  the  second 
part  agree  to  pay  $4.60  per  acre,  the  first  payment  to  be  due  December 
25th,  1875,  and  the  balance  yearly  thereafter,  and  to  have  all  the  woods- 
pasture,  houses  and  garden  on  said  farm  rent  free/' 

Jieldy  that  it  should  be  so  construed  as  to  require  the  payment  yearly  d 
the  sum  named. 

Same.-— A  word  plainly  omitted  from  a  contract  by  inadvertence  will  al- 
ways be  supplied  to  accomplish  justice  by  enforcing  the  intention  of 
the  parties. 

Pleadikg.— Farfance. — ^A  writing  may  be  pleaded  according  to  its  legal 
effect;  and  if  this  be  done,  though  the  strict  words  be  otherwise,  there 
is  no  variance. 

From  the  Decatur  Circuit  Court. 

U.  P.  Fenns  and  W.  W.  Spencer^  for  appellants. 

A.  Majovy  S.  Major y  B.  F,  Love  and Morrison,  for 

appellees. 

BiCKNELL,  C.  C. — ^This  was  an  action  to  recover  rent  doe 
upon  a  written  lease  of  land.  The  appellee  Beuben  Mitchell 
as  lessor  brought  the  suit  against  John  Dodd  and  George 
W.  Jenkins  as  lessees,  and  Joseph  Mitchell  and  Nicholas 
Bailey  as  their  sureties. 

Beuben  Mitchell  obtained  a  judgment  below  and  assigned 
it  to  Daniel  Hendrickson ;  the  defendants  below  appealed 
and  made  Hendrickson  a  party  to  the  appeal. 

The  complaint  was  in  two  paragraphs,  the  second  para- 
graph was  withdrawn ;  motions  by  appellants  to  strike  out 
parts  of  the  first  paragraph  were  overruled  ;  a  demurrer  by 
the  appellants  to  the  first  paragraph  of  the  complaint  was 
overruled ;  to  all  of  these  rulings  the  appellants  excepted 
and  they  filed  a  general  denial  of  the  first  paragraph  of  the 
complaint. 

The  issue  was  tried  by  the  court  without  a  jury,  and  at 
the  request  of  appellants  the  court  stated  in  writing  the  facts 
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and  the  conclusions  of  law  separately.  The  appellants  ex- 
cepted to  the  conclusions  of  law ;  they  also  moved  for  a  new 
trial  and  set  out  the  evidence  in  a  bill  of  exceptions. 

The  reasons  for  a  new  trial  were : 

First.  That  the  finding  was  not  sustained  by  sufficient 
evidence. 

Second.  That  the  finding  was  contrary  to  law  and  the 
evidence. 

Third.  That  the  court  erred  in  permitting  the  plaintiff  to 
read  in  evidence  the  lease  dated  April  8th,  1874,  because 
said  lease  differs  from  the  contract  described  in  the  com- , 
plaint  in  this,  to  wit :  The  complaint  describes  a  contract 
binding  the  defendants  to  pay  the  sum  of  $4.50  for  each 
acre  of  cleared  land  yearly  for  five  years,  while  the  lease  of- 
fered in  evidence  bound  the  defendants  to  pay  only  $4.50  for 
the  whole  term  of  five  years. 

The  motion  for  a  new  trial  was  overruled  and  judgment 
was  rendered  on  the  finding. 

The  appellants  assign  errors  as  follows : 

First.  The  court  erred  in  its  conclusions  of  law  upon  the 
facts 'found. 

Second .  The  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

Third.  The  court  erred  in  refusing  to  strike  out  parts  of 
the  complaint. 

Fourth.  The  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  principal  question  in  this  case  is,  did  the  court  below 
rightly  construe  the  contract  sued  on ;  if  the  court's  con- 
struction was  right,  the  first  three  errors  assigned  amount  to 
nothing. 

The  lease  sued  on,  as  to  reservation  of  rent,  was  as  fol- 
lows :  *<The  parties  of  the  second  part  have  this  day  rented 
from  the  party  of  the  first  part  his  home  farm  and  the  cleared 
land  on  what  is  known  as  the  Joseph  Donica  farm ;  the  par- 
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ties  of  the  second  part  are  to  hare  all  the  cleared  land 
for  the  term  of  five  years,  from  September  1st,  1874,  and 
hold  the  same  for  five  years  from  this  date ;  and,  in  consid- 
eration of  said  cleared  land,  the  parties  of  the  second  part 
agi*ee  to  pay  $4.50  per  acre,  and  the  first  payment  to  be  due 
the  25th  day  of  December,  1875,  and  the  balance  to  be  paid 
yearly  thereafter ;  the  parties  of  the  second  part  to  have  all 
the  woods-pasture  on  said  farm  free,  and  the  houses  and 
garden  on  said  farm  to  be  rent-free  for  said  five  years ;  and 
the  parties  of  the  second  part  agree  to  secure  the  above  con- 
»tract  with  good  freehold  sureties,  this  April  8th,  1874. 
«*Reuben  Mitchell.  [Seal.] 

"John  Dodd,  [Seal.] 

**G.  W.  Jenkins,       [Sed.] 
** Joseph  Mitchell,  [Seal.] 
"Nicholas  Bailey.  [Seal.]'* 
It  will  be  observed  that  the  lessees  and  the  sureties  all 
sign  the  lease,  but  the  names  of  the  sureties  are  not  in  the 
body  of  the  lease. 

The  complaint  alleged  the  execution  of  the  lease  for  the 
term  of  five  years  from  and  after  September  1st,  1874,  and 
that  $4.50  were  to  be  paid  by  the  lessees  "for  each  and 
every  acre  of  cleared  land  contained  in  said  farm,  for  each 
year  of  said  term ,  the  same  to  be  paid  on  the  25th  day  of 
December,  1875,  on  the  25th  day  of  December,  1876,  on  the 
25th  day  of  December,  1877,  on  the  25th  day  of  December, 
1878,  and  on  the  25th  day  of  December,  1879  ;"  that  there 
were  124  acres  of  cleared  land  on  the  farm,  and  that  the 
payments  for  1876, 1877  and  1878  were  all  due  and  unpaid, 
to  wit,  $558  for  each  of  those  years ;  and  that  said  Mitchell 
and  Bailey  signed  said  lease  with  the  intent  and  for  the  ex- 
press purpose  of  binding  themselves  as  sureties  for  aaid 
Dodd  and  Jenkins. 

A  copy  of  the  lease,  marked  "Exhibit  A,"  was  filed  with 
the  complaint. 
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The  bill  of  exceptions  shows  that  the  evidence  in  the  case 
consisted  of  the  lease,  a  copy  of  which  was  annexed  to  the 
complaint ;  an  admission  by  the  parties  that  there  were  124 
acres  of  cleared  land  in  the  home  farm,  mentioned  in  the 
complaint ;  that  Dodd  and  Jenkins  were  put  in  possession 
of  said  home  farm,  on  September  1st,  1874,  and  have  been 
in  possession  ever  since ;  and  that  this  was  all  the  evidence 
given  in  the  cause. 

The  court  found  the  facts  specially  as  follows : 

''First.  That  on  the  8th  day  of  September,  1874,  the 
plaintiff,  Beuben  Mitchell,  and  the  defendants,  John  Dodd, 
Geoige  W.  Jenkins,  Joseph  Mitchell  and  Nicholas  Bailey 
entered  into  the  contract  set  out  in  the  complaint."  The 
special  finding  then  sets  out  the  lease  at  full  length,  contain- 
ing, among  other  things,  the  provisions  hereinbefore  set  forth. 

Second.  That  John  Dodd  and  George  W.  Jenkins  signed 
said  contract  as  principals,  and  said  Joseph  Mitchell  and 
Nicholas  Bailey  as  sureties  for  said  Dodd  and  Jenkins. 

Third.  That  the  farm  rented  contained  124  acres  of 
cleared  land,  of  which  the  defendants  Dodd  and  Jenkins 
took  possession  September  1st,  1874,  and  have  remained  in 
possession  ever  since  under  said  lease. 

Upon  the  facts  thus  found  the  court  made  the  following 
conclusions  of  law,  to  wit : 

First.  The  terms  of  said  lease  bind  the  defendants  to  pay 
$4.50  per  acre  for  each  acre  of  cleared  land  on  said  home 
farm,  for  each  year  for  the  term  of  five  years,  and  that  there 
was  due  the  plaintiffs  December  25th,  1876,  $558  on  said 
contract — also  on  December  25th,  1877,  $558,  and  on  De- 
cember 25th,  1878,  $558  ;  that  each  of  said  sums  bears  in- 
terest from  the  time  it  was  due  to  date,  aggregating  in  prin- 
cipal and  interest  the  sum  of  $1,800.15,  and  that  plaintiff  is 
entitled  to  recover  that  amount  against  said  defendants 
Dodd  and  Jenkins  as  principals,  and  Joseph  Mitchell  and 
Nicholas  Bailey  as  sureties. 
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The  conclusions  of  law  upon  the  facts  found  were  right. 

The  appellants  claim ,  that,  under  the  contract,  the  lessees 
were  to  pay  only  $4.50  per  acre  for  the  whole  five  years; 
but,  under  that  construction,  the  lessees  would  pay  only 
ninety  cents  per  acre  yearly  for  land  in  Shelby  county,  124 
acres  of  cleared  land,  and  would  have  the  woods-pastures 
and  houses  and  garden  free,  and  under  that  construction 
there  would  be  no  way  of  ascertaining  the  amount  of  the 
first  payment.     It  was,  undoubtedly,  the  intention  of  the 
parties  that  the  lessees  should  pay  $4.50  per  acre  yearly, 
the  first  payment  to  be  made  on  the  25th  of  December,  1875, 
and  the  remaining  payments  to  be  made  yearly  thereafter. 
Such  would  be  the  construction  of  the  contract,  if  the  word 
"yearly"  had  followed  after  the  words  «*$4.50  per  acre." 
A  word  plainly  omitted  by  inadvertence  will  always  be  sup- 
plied to  accomplish  justice  by  enforcing  the  intention  of  the 
parties.     Thus,  in  Hathaway  v.  Power ^  6  Hill,  453,  it  was 
held,  that,  "although  the  intention  of  the  parties  be  in  oppo> 
sition  to  the  strict  letter,  it  must  prevail  when  clearly  ascer- 
tained thereby."    In  Barlow  v.  ScoU^  24  N.  Y.  40,  it  was 
held,  that  a  promise  must  be  interpreted  in  the  sense  in 
which  the  promisor  knew  that  the  promisee  understood  it. 
Where  a  material  word  appears  to  have  been  omitted  in 
a  lease  by  mistake,  and  other  words  can  not  have  their 
proper  effect  unless  that  word  be  introduced,  such  lease 
must  be  construed  as  if  that  word  were  inserted,  although 
the  particular  passage  where  it  ought  to  stand  conveys  a  sof- 
ficiently  definite  meaning  without  it.     Wood  on  Landlord 
and  Tenant,  p.  463.    So,  where  a  bill  of  exchange  was  made 
for  twenty -five  shillings,  the    court  supplied   the  word 
"pounds."     Phipps  v.  Tanner,  5  C.  &  P.  488.     See  also 
Jarvia  v.  WilkinSj  7  M.  &  W.  410 ;  Maggart  v.  Chester, 
4  Ind.  124 ;  Knisely  v.  Shenberg€7'j  7  Watts,  193,  cited  with 
approbation  in  Sdieid  v.  LeibachultZj  51  Ind.  38. 

It  follows  from  the  foregoing,  that  the  complaint  was 
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sufficient ;  that  there  was  no  error  in  overruling  the  demur- 
rer to  it,  nor  in  overruling  the  motion  to  strike  out  parts  of  it. 

As  to  the  motion  for  a  new  trial,  the  finding  was  sustained 
by  the  evidence,  and  was  not  contrary  to  law,  and  there  was 
no  error  in  permitting  the  appellee  to  read  the  written  con- 
tract in  evidence.  A  surety  who  signs  an  instrument  is 
bound  thereby,  although  his  name  is  not  in  the  body  of  it. 
ifcheid  V.  Leibachultz^  supra.  The  motion  for  a  new  trial 
was  properly  overruled.  The  judgment  of  the  court  below 
oueht  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellants. 

On  Petition  fob  a  Beheabing. 

BiGKNELL,  C.  C. — ^It  is  urged  in  the  petition  for  a  re- 
hearing, that  there  is  a  substantial  variance  between  the 
lease  and  the  allegations  of  the  complaint,  but  there  is  no 
such  variance.  A  writing  may  be  declared  upon  according 
to  its  legal  effect,  and,  when  so  declared  upon,  there  is  no 
variance  on  that  account.  The  pleader  in  this  case  stated  the 
legal  effect  of  the  writing,  and  the  court  below,  in  its  con- 
clusions of  law,  did  the  same,  and  both  were  right. 

Feb  Cubiam. — ^The  petition  for  a  rehearing  is  overruled. 


No.  8318. 

Ogborn  et  Aii.  t;.  Eliason. 

Mortgage.— iVote.—A  mortgage  which  describes  the  note  it  secures,  by 
giving  the  date,  the  amoant,  the  time  of  payment  and  the  rate  of  inter- 
est, is  sufficient  without  giving  the  names  of  the  maker  or  makers. 
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QAKE.^Evidenee.—Pleading,-'A  note  signed  by  the  persoiis  who  are  al- 
leged to  have  executed  it,  and  corresponding  with  the  description  con- 
tained in  the  mortgage,  is  admissible  in  evidence  under  such  allegation. 

8AMJi,— 'Attorney^ 8  Fees.— Where  a  note  secured  by  a  mortgage  stipulates 
for  the  payment  of  attorney's  fees,  such  fees  may  be  recovered  in  a 
foreclosure  proceeding. 

Sams. — Contract.— Foreclosure. — If  the  note  and  mortgage  are  made  at 
the  same  time,  they  constitute  one  contract,  and  in  such  case  such  fees 

.  as  are  Incurred  in  Uie  foreclosure  proceeding  may  be  recovered. 

Same. — Foreclosure.— Husband  and  Wife,— Judgtuent.— In  an  acUon  to  fore- 
close a  mortgage  upon  the  wife's  property,  given  to  secure  a  note  signed 
by  the  husband,  a  personal  judgment  over  against  him  is  proper,  though 
the  note  was  given  for  the  wife's  debt. 

Same.— Attorney^ s  Fees.— A  motion  by  /he  husband  to  strike  from  the 
personal  judgment  against  him  the  sum  allowed  as  attorney's  fees  was 
properly  overruled,  for  the  reason  that  if  the  land  did  not  sell  for  the 
residue  of  the  judgment,  the  order  was  right. 

« 

From  the  Wayne  Circuit  Court. 

J.  L.  Rupe^  for  appellants. 
T.  J.  Study ^  for  appellee. 

Best,  C. — ^The  appellee  brought  this  action  to  foreclose 
two  mortgages  alleged  to  have  been  executed  by  the  appel- 
lants upon  the  same  piece  of  property.  The  complaint  con- 
sists of  two  paragraphs.  The  first  declares  upon  a  mort- 
gage, alleged  to  have  been  executed  by  the  appellants  to  the 
appellee  on  the  21st  day  of  February,  1877,  to  secure  a  mAjQ 
of  $1,000,  of  even  date,  payable  by  appellants  two  years 
thereafter,  with  interest  at  ten  per  cent,  and  attorney  fees. 

The  second  paragraph  is  upon  a  mortgage  alleged  to  have 
been  executed  by  appellants  on  the  23d  of  April,  1874,  to 
John  G.  Chandler,  to  secure  the  payment  of  a  note  of  $500, 
of  4he  same  date,  made  by  them  to  him,  payable  one  year 
thereafter,  with  ten  per  cent,  interest,  and  by  him  endorsed 
to  the  appellee.  The  value  of  the  attorney  fees  is  stated, 
and  it  is  alleged  that  the  notes  are  due,  and  remain  unpaid. 
Copies  of  the  notes  and  mortgages  are  filed  with  and  made 
part  of  the  complaint. 


NOVEMBER  TERM,  1881.  395 

Ogborn  et  aU  v.  Eliason. 

Issues  were  formed,  trial  had,  and,  over  a  motion  for  a 
new  trial,  judgment  was  rendered  for  the  appellee. 

The  appellants  appeal  and  assign  as  error,  that  the  court 
erred  in  overruling  their  motion  for  a  new  trial,  and  in  over- 
ruling the  motion  of  Harrison  Ogborn,  to  modify  the  judg- 
ment. 

The  reasons  urged  for  a  new  trial  will  be  considered  in 
the  order  in  which  they  are  presented . 

The  appellants  first  insist  that  the  court  erred  in  admit- 
ting the  mortgage,  mentioned  in  the  second  paragraph  of 
the  conniplaint,  in  evidenq^,  because  it  described  no  debt* 
Tlie  mortgage  reads,  **to  secure  the  following  described  note, 
to  wit,' '  and  then  follows  a  literal  copy  of  the  note  alleged 
to  be  secured  by  the  mortgage,  except  the  signatures  of  the 
makers.  T^iis  was  a  sufficient  description.  The  law  does 
not  require  a  literal  description  ;  a  general  one  is  sufficient. 
Jones  on  Mortgages,  sec.  70,  says:  ^'Literal  exactness  ia 
describing  the  indebtedness  is  not  required ;  it  is  sufficient 
if  the  description  be  correct  so  far  as  it  goes,  and  full  enough 
to  direct  attention  to  the  sources  of  correct  and  full  infor- 
mation in  regard  to  it,  and  the  language  used  is  not  liable 
to  deceive  or  mislead  as  to  the  nature  or  amount  of  it." 

The  mortgage  purports  to  describe  a  note,  and  the  de- 
scription given  states  the  amount,  the  date,  the  time  of  pay* 
ment,  the  rate  of  interest  and  the  name  of  the  payee.  The 
name  of  the  maker  or  makers,  it  is  true,  is  not  given,  but 
this  was  unnecessary,  as  the  law  does  not  require  a  full  and 
complete  description.  One  that  puts  those  who  are  inter- 
ested upon  inquiry  is  sufficient.  It  will  not  do  to  assume 
that  the  description  is  a  literal  copy  of  the  paper  secured  by 
the  mortgage,  and,  because  no  signature  appears  to  the  de- 
scription, that  there  is  none  to  the  note  secured.  The  mort- 
gage purports  to  secure  a  note,  and  as  there  can  not  be  a 
note  unless  there  is  a  maker,  that  fact,  if  necessary,  suffi- 
ciently appears.     It  is,  of  course,  unnecessary  to  state  the 
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name  of  the  maker  or  makers  of  a  note,  if  it  otherwise  suffi- 
ciently appears  that  a  debt  is  secured.  If  it  appeared  that 
the  note  was  not  signed,  or  was  signed  by  a  person  not 
bound  thereby,  a  very  different  question  would  arise.  We 
think  the  court  did  not  err  in  this  ruling. 

It  is  also  insisted  that  the  court  erred  in  admitting  in  evi- 
dence the  note  described  in  the  second  paragraph  of  the 
complaint,  because  it  did  not  correspond  with  the  descrip- 
tion in  the  mortgage,  and  because  there  was  no  evidence, 
other  than  the  note,  to  prove  its  identity.  There  is  nothing 
in  either  of  these  objections.         • 

Jones  on  Mortgages,  at  section  350,  says :  <^It  is  not  nec- 
essary that  all  the  particulars  of  the  note  *  *  secured  by 
a  mortgage  should  be  specified  in  the  conditions  of  it,  in 
order  to  identify  it  fU3  the  note  intended  to  be  secured.  If 
the  paper  offered  in  evidence  agrees  with  the  description 
contained  in  the  mortgage  so  far  as  that  goes,  only  that 
this  description  is  not  complete,  the  possession  and  produc- 
tion of  the  instrument  is  prima  facte  evidence  that  it  is  the 
same  mentioned  in  the  condition." 

The  note  offered  in  evidence  corresponded  precisely  with 
the  copy  filed  with  the  complaint,  agreed  exactly  with  the 
description  contained  in  the  mortgage,  and  was,  therefore, 
properly  admitted  in  evidence. 

It  is  also  insisted  that  the  finding  is  not  sustained  by  suf- 
ficient evidence.  This  position  can  not  be  maintained.  The 
production  of  the  note  and  mortgage  in  evidence  abundantly 
supported  the  finding. 

It  is  further  insisted  that  the  court  erred  in  permitting  a 
witness  called  by  the  appellee  to  answer  the  following  ques- 
tion: **What  would  be  a  reasonable  attorney's  fee  for  the 
collection  of  a  note  of  $1,164.40  by  the  foreclosure  of  a 
mortgage  given  to  secure  the  same?" 

Two  objections  are  urged  to  this  question.  The  first  is, 
that  such  attorney  fees  as  the  notes  may  authorize  the  ap- 
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pellee  to  collect,  can  not  be  recovered  in  a  foreclosure  pro- 
ceeding. This  question  has  already  been  decided  adversely 
to  the  appellants.     Hos/ord  v.  Johnson^  74  Ind.  479. 

The  next  objection  is,  that,  as  the  stipulation  for  the  pay- 
ment of  attorney  fees  is  in  the  note,  it  only  obligates  the 
appellants  to  pay  such  fees  for  the  collection  of  the  note  by 
suit  thereon,  and  not  by  a  foreclosure  of  the  mortgage.  No 
authority  is  cited  to  support  this  position,  and  we  think 
it  untenable.  The  note  and  mortgage  were  executed  at  the 
same  time,  and  constitute  one  contract.  Every  stipulation 
of  the  note  is  incorporated  into  and  forms  a  part  of  the 
mortgage. 

In  Howe  v.  Dibble^  45  Ind.  120,  it  was  said :  *'The  notes 
and  mortgage  are  so  much  one  instrument,  that  we  think 
the  stipulation  in  the  notes,  that  they  shall  be  collectible 
without  relief  from  valuation  laws  must  be  carried  into  the 
mortgage  also."  So  we  think  the  stipuktion  in  the  notes 
for  the  payment  of  attorney  fees  must  be  regarded  as  a 
part  of  the  mortgage,  and  thus  regarded  it  entitled  the  ap- 
pellee to  such  reasonable  fees  as  were  incurred  in  collecting 
the  sum  secured,  by  foreclosure  proceedings. 

The  appellants  also  insist  that  the  court  erred  in  refusing 
to  modify  the  judgment.  The  court  found  that  there  was 
due  upon  the  notes  and  mortgages  $1,837.96,  and  $80  as 
attorney  fees.  It  then  ordered  the  property  sold,  and  di- 
rected the  proceeds  to  be  applied,  first,  in  payment  of  the 
costs ;  second,  in  payment  of  the  $1,837.96  and  the  accru- 
ing interest  thereon ;  and,  third,  the  excess,  if  any,  to  be 
paid  to  Rhoda  C.  Ogborn.  It  further  ordered,  that,  if  the 
proceeds  should  be  insufficient  to  pay  the  costs,  the  $1,- 
837.96  and  accruing  interest,  the  sum  remaining  unpaid, 
with  the  $80  attorney  fees,  should  be  collected  from  any 
other  property  of  Harrison  Ogborn.  The  motion  of  Harri- 
son Ogbom  was  to  ''modify  said  decree,  by  striking  out 
that  part  thereof  which  provides  that  $80  attorney  fees  and 
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interest  thereon  be  levied  and  collected"  from  his  property, 
for  the  reason  that  no  personal  judgment  could  be  rendered 
in  this  action. 

The  appellant  concedes,  that,  where  there  is  an  express 
agreement  for  the  payment  of  the  sum  secured,  the  coort 
may  render  a  judgment  over  for  any  balance  that  may  re- 
main unsatisfied  after  the  sale  of  the  mortgaged  premises, 
but  insists,  that,  since  it  appears  that  the  property  belonged 
to  Rhoda  C,  the  wife  of  Harrison,  the  debt  must  be  hers, 
and  in  such  case  no  personal  judgment  can  be  rendered 
against  him.  We  think  otherwise.  The  note  bound  him, 
though  it  may  have  been  given  for  his  wife's  debt.  The 
mortgage  secured  its  payment,  and  in  such  case  the  statate 
authorized  the  rendition  of  the  judgment. 

It  is  further  insisted,  that,  if  such  judgment  could  be  ren- 
dered, the  court  should  have  ordered  the  proceeds,  if  suf- 
ficient, to  be  applied  in  satisfaction  of  the  amount  allowed 
as  attorney  fees.  This  is  true,  but  the  appellant  did  not 
move  the  court  to  thus  modify  the  judgment.  He  merely 
asked  the  court  to  modify  the  judgment  by  striking  out  that 
portion  that  required  the  payment  of  attorney  fees  after  the 
proceeds  of  the  property  were  exhausted.  The  judgment 
thus  modified  would  not  have  entitled  the  appellee  to  any 
attorney  fees.  By  the  judgment  rendered,  she  was  not  en- 
titled to  them  from  the  proceeds  of  the  sale,  and,  if  modi- 
fied as  asked,  would  not  have  been  entitled  to  them  at  all 
The  sum  assessed  for  attorney  fees  was  a  part  of  the  sum 
total  for  which  the  judgment  should  have  been  rendered, 
and  the  appellee  was  entitled  to  a  judgment  over  for  such 
sum  as  remained  unpaid  after  the  sate  of  the  mortgaged 
premises,  whether  that  sum  was  or  was  not  denominated 
attorney  fees.  After  they  were  assessed  they  lost  their  dis- 
tinctive character,  and  became  part  of  the  general  judgment. 
The  judgment  rendered,  fairly  construed,  orders  the  pro- 
ceeds of  the  sale  applied  in  satisfaction  of  the  whole  sum 
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found  due,  except  $80 ;  and,  if  the  proceeds  should  be  in- 
sufficient to  pay  such  sum,  the  residue  and  the  $80  should 
be  collected  from  the  appellan^.  The  appellee  was  entitled 
to  a  judgment  over  for  such  sum  as  the  proceeds  of  the  land 
should  not  pay,  and,  if  they  should  not  be  sufficient  to  pay 
the  sum  named,  the  order  was  right.  The  appellants  were 
entitled,  however,  to  such  a  modification  of  the  judgment  as 
would  require  the  proceeds  of  the  sale,  if  sufficient,  to  be 
applied  in  payment  of  the  whole  amount  found  due,  but  he 
did  not  ask  the  court  to  thus  modify  its  order.  The  mod- 
ifii^tion  asked  would  have  enabled  the  appellant  and  his  wife 
to  escape  the  payment  of  the  sum  assessed  as  attorney  fees, 
and  would  have  resulted  in  manifest  injustice  to  the  appellee. 
If  the  appellants  desired  this  sum  paid  from  the  proceeds  of 
the  land,  he  should  have  requested  it.  There  was  no  error 
in  overruling  the  motion,  nor  is  there  any  in  the  record. 
The  judgment  should,  therefore,  be  affirmed. 

Per  Cubiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby ;>  in  all  things 
affirmed,  at  the  appellants'  costs. 


»•» 


No.  9813. 

Clabk  et.  al.  v.  The  State. 

Criminal  Law.— Ferdict.— Jtid^m«n<.^In  criminal  cases,  the  ]ury  must 
assess  the  punishment  of  the  defendant,  if  found  guUty,  and  the  judg- 
ment of  the  comt  must  f  oUow  the  verdict.  If  the  punishment  assessed 
hy  the  jury  is  not  in  conformity  with  the  provisions  of  the  statute,  the 
court  should  see  that  the  jury  correct  their  verdict;  hut  the  court  is 
not  authorized  to  render  judgment  for  any  other  or  different  punish- 
ment than  that  assessed  hy  the  jury. 

From  the  Montgomery  Circuit  Court. 


400  SUPREME  COURT  OF  INDIANA, 

Claik  et  al.  v.  The  State. 

r,  JE.  Ballard  and ClodfeUer^  for  appellants. 

Z>-  P.  Baldwin^  Attorney  General,  W.  W.  Thornton  and 
J.  H.  Burfordy  Prosecuting  Attorney,  for  the  State. 

HowK,  J. — In  this  case  the  appellants  were  jointly  in- 
dicted for  grand  larceny  and  for  having  received  and  con- 
cealed stolen  goods,  well  knowing  that  the  same  had  been 
stolen.  On  a  plea  of  not  guilty,  the  issues  joined  were  tried 
by  a  jury,  and  a  verdict  was  returned  as  follows :  "We,  the 
jury,  find  the  defendants,  John  Clark,  Robert  Brady  and 
Martin  Kain,  guilty  of  petit  larceny,  as  charged  in  the  in- 
dictment, and  we  assess  their  punishment  at  a  fine  of  five 
dollars  each  and  imprisonment  in  the  State's  prison  for  the 
term  of  two  years,  and  disfranchised  for  two  years." 

Over  the  appellants'  motions  for  a  new  trial,  and  in  arrest 
of  judgment,  and  their  exceptions  saved,  the  court  rendered 
judgment  against  them  upon  the  verdict,  and,  in  addition, 
**that  they  each  be  *  *  rendered  incapable  of  holding  any 
office  of  trust  or  profit  for  the  period  of  two  years." 

From  this  judgment  they  have  appealed  to  this  court,  and 
among  the  errors  they  have  here  assigned  is  the  following : 

6.  Because  the  judgment  below  does  not  conform  to  the 
verdict,  but  imposes  a  greater  penalty  than  was  imposed  by 
the  verdict. 

We  are  of  the  opinion  that  this  en-or  is  well  assigned,  and 
for  this  error  the  judgment  below  must  be  reversed.  The 
offence  oi  which  the  appellants  were  found  guilty  was  com- 
mitted in  August,  1881,  at  which  time  the  offence  was  de- 
fined and  its  punishment  prescribed  by  section  20  of  the 
felony  act  of  June  10th,  1852,  as  amended  by  an  act  ap- 
proved March  3d,  1877.  In  this  amended  section  it  was  pro- 
vided that  the  punishment,  upon  conviction  of  petit  larceny, 
should  be  a  fine  not  exceeding  five  hundred  dollars,  and  that 
the  person  so  convicted  should  **be  imprisoned  in  the  State's 
prison  not  less  than  one  nor  more  than  three  years,  and  dis- 
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franchised  and  rendered  incapable  of  holding  any  office  of 
trust  or  profit  for  any  determinate  period ;"  or  that  he  might 
be  imprisoned  in  the  county  jail  for  any  period  of  time  not 
exceeding  one  year,  etc.   Acts  1877,  Reg.  Sess.,  p.  63. 

Substantially  the  same  punishment  is  prescribed  for  petit 
larceny  in  section  33  of  the  act  of  April  14th,  1881,  concern- 
ing public  offences  and  their  punishment,  which  act  became 
a  law  on  the  19th  day  of  September,  1881 .   Acts  1881 ,  p.  180. 

On  the  day  last  named,  <'An  act  concerning  proceedings 
in  criminal  cases,'**  approved  April  19th,  1881,  which  may 
properly  be  termed  the  criminal  code  of  1881,  also  became 
a  law  of  this  State,  and  was  the  law  at  the  time  all  the  pro* 
ceedings  in  the  case  at  bar  were  had  in  the  circuit  court.  In 
section  262  of  the  criminal  code  of  1881,  it  is  provided  that, 
<<When  the  defendant  is  found  guilty,  the  jury  must  state 
in  the  verdict  the  amount  of  fine  and  the  punishment  to  be 
inflicted;"  and,  in  section  263  of  the  same  code,  it  is  pro* 
vided,  that,  *<When  the  defendant  is  found  guilty,  the  court 
shall  render  judgment  accordingly."    Acts  of  1881,  p.  164. 

These  sections,  as  we  quote  them,  are  re-enactments, 
without  even  a  verbal  change,  of  sections  116  and  117  of 
the  crimmal  code  of  1852.  2  R.  S.  1876,  p.  404.  It  will 
be  seen,  therefore,  that  the  law  remains  and  is,  in  criminal 
cases,  as  far  as  we  have  quoted  it  in  jury  trials,  that  the 
jury  must  assess  the  punishment,  and  the  judgment  must 
be  according  to  the  verdict.  There  was  no  verdict  in  the 
case  now  before  us  authorizing  the  court  to  render  judg- 
ment, that  the  appellants  **each  be  rendered  incapable  of 
holding  any  office  of  trust  or  profit  for  the  period  of  two 
years."  This  precise  question  was  before  this  court  in  the 
case  of  Wilson  v.  Tfie  State^  28  Ind.  393,  wherein  a  verdict 
similar  to  the  one  now  under  consideration  had  been  found, 
and  judgment  had  been  rendered  as  in  this  case.  In  the  opin- 
ion of  the  court  in  the  case  cited,  Frazer,  C.  J.,  said :  **But 

there  was  no  verdict  authorizing  a  judgment  rendering  the 
Vol.  77.-26 
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prisoner  incapable  of  holding  office.  ♦  *  *  •  •  The  verdict 
itself  was  defective  in  not  assessing  a  penalty  of  the  sort, 
and  the  jury  should  have  been,  on  that  account,  sent  back 
for  further  deliberation,  that  they  might  have  corrected  it." 

The  case  at  bar  differs,  as  did  the  case  last  cited,  from 
that  of  Shafer  v.  The  Siate^  74  Ind.  90,  in  this  important 
particular,  that,  in  that  case,  ^Hhe  judgment  did  not  go  be- 
yond the  letter  of  the  verdict.*'  In  the  case  now  before  us, 
however,  as  in  the  case  of  Wilson  v.  27/6  State^  supra^  the 
court  usurped  the  power  of  the  jury,  and,  that  far  forth,  in- 
flicted a  greater  penalty  than  the  jury  had,  perhaps,  thought 
proper  to  impose.  This  was  an  error  of  the  trial  court,  for 
which,  as  it  seems  to  us,  the  judgment  below  must  be  re- 
versed.    Bell  V.  The  State,  42  Ind.  335. 

Some  questions  have  been  discussed  by  the  appellants* 
counsel  in  regard  to  tlie  court's  refusal  to  assign  them  as 
counsel  for  the  appellants,  at  their  request,  and  to  the 
court's  action  in  assigning  them  other  counsel  than  those  of 
their  choice.  We  deem  it  unnecessary  for  us  to  consider 
and  decide  these  questions  in  this  case,  but  we  may  properly 
say,  that,  upon  these  points,  we  fully  adhere  to  and  approve 
of  what  was  said  by  Wobden,  J.,  in  delivering  the  opinion 
of  the  court  in  the  case  of  Burton  v.  Tlie  State,  76  Ind.  4?7. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  The  clerk  will  issue  notice  for  the  return  of  tiie 
appellants  to  the  sheriff  of  Montgomery  county. 

Petition  for  a  rehearing  overruled. 


^♦•» 


No.  8391. 

/"TTioi  Marshall  v.  Gill  et  al. 

\U0      90 
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ilMcl;.— County  commissioners  have  jurisdiction  over  tiie  subject  of 
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the  constractlon  of  ditches  and  drains,  and  their  determination  of  the 
facts  essential  to  such  jurisdiction  can  not  be  collaterally  attacked. 

Injunction. — Appeal.— Where  there  is  an  adequate  remedy  by  appeal, 
the  extraordinary  remedy  of  injunction  can  not  be  invoked. 

Samb. — ^Where  errors  occur  in  the  course  of  a  triltl,  they  maybe  corrected 
by  appeal,  but  not  in  a  collateral  proceeding. 

Pi^EADiNQ. — JurisdicUon. — ^A  general  conclusion  in  a  pleading  averring 
want  of  jurisdiction,  if  unsupported  by  facts,  will  not  avail,  even  in 
cases  where  the  record  of  the  proceeding  does  not  disclose  jurisdiction. 

From  the  Huntington  Circuit  Court. 

t/.  B.  Kennery  for  appellant. 

J.  C.  Branyauy  C.  W.  Watkina  and  M.L.  Spencer ^  for 
appellees. 

Elliott,  C.  J. — ^The  first  paragraph  of  the  appellant's 
complaint  alleges  that  Lorinda  I.  Gill  filed  her  petition  for 
the  establishment  of  a  ditch ;  that  at  the  March  term,  1879, 
of  the  board  of  commissioners  of  Huntington  county,  view- 
ers were  appointed  ;  that  the  viewers  reported  ;  that  the  com- 
missioners made,  and  entered  of  record,  the  following  order : 

*^The  foregoing  report  having  been  filed,  and  notice  of  the 
same  given  according  to  law,  proof  of  publication  is  now 
filed. 

<* James  H.  Marshall  filed  his  answer,  denying  the  public 
utility  of  the  ditch,  as  well  as  all  the  allegations  of  the  peti- 
tion (H.  I.)  and  offered  proof  on  the  same,  to  which  peti- 
tioners objected ;  and  the  court,  being  fully  advised,  sus- 
tained the  objection,  and  no  evidence  was  heard  on  the  pe- 
tition ;  and  the  board,  being  fully  satisfied  with  the  sufficiency 
of  the  foregoing  report,  and  that  the  provisions  of  the  second 
section  of  an  act  entitled  ^An  act  to  enable  owners  of  wet 
lands  to  drain  and  reclaim  them  when  the  same  can  not  be 
done  without  affecting  the  lands  of  others,  prescribing  the 
powers  and  duties  of  county  boards  and  other  officers  in  the 
premises,  and  to  provide  for  the  repair  of  such  drains,' 
approved  March  9th,  1875,  have  been  complied  with,  do 
receive  the  said  report  and  approve  the  same,  and  hereby 
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order  that  said  ditch  be  located  and  established  as  specified 
in  the  petition  and  report  of  the  viewers.  And  it  is  fur- 
ther ordered  by  the  board  that  the  said  viewers  shall  proceed 
to  make  an  estimate,  and  report  the  same  as  required  by 
sec.  11  of  the  above  entitled  act ;  and  the  auditor  is  hereby 
instructed  to  transmit  a  certified  copy  of  the  above  order  to 
the  said  viewers," 

Following  the  statement  of  the  order  is  this  allegation: 
^^  And  the  plaintiff  avers  that,  by  the  decree  and  finding  above, 
such  jurisdiction  over  the  subject-matter  as  would  authorize 
an  order  constructing  said  drain  was  not  acquired  by  the 
board  of  commissioners,  and  that  said  order  is  void."  Iti» 
then  averred  that  the  commissioners  directed  the  appoint- 
ment of  viewers ;  that  viewers  were  appointed ;  that  an  as- 
sessment was  levied  upon  appellant's  lands,  and  tiiat  tlie 
appellees  ai*e  threatening  to  collect  the  same.  Prayer  for 
an  injunction.  This  paragraph  of  the  complaint  is  bad  for 
many  reasons.  It  is  bad  because,  the  commissioners  having 
determined  the  facts  essential  to  jurisdiction,  that  decision 
can  not  be  collaterally  impeached.  It  is  bad  because  the 
finding  and  order  is  not  the  proceeding  which  confers  juris- 
diction. It  is  bad  because  it  is  not  shown  that  the  commis- 
sioners did  not  possess  complete  jurisdiction.  It  is  bad  be- 
cause it  shows  only  an  error  in  deciding  a  question  arising 
in  the  course  of  the  litigation,  and  the  remedy  is  by  appeal, 
and  not  by  injunction.  Where  there  is  an  adequate  remedy 
by  appeal,  the  extraordinary  remedy  of  injunction  caa  not 
be  invoked.  Where  errors  occur  in  the  course  of  a  trial, 
they  can  be  corrected  by  appeal,  but  not  in  a  collateral  pro- 
ceeding. 

The  second  paragraph  sets  out  more  fully  the  record  of 
the  commissioners,  but  does  not  set  forth  the  petition.  It  is 
alleged  'Hhat  said  board  did  not  have  jurisdiction  of  the  sub* 
ject-matter  of  the  case ;  that  the  construction  of  the  drain 
will  not  be  of  public  utility,  but  will  be  upon  lands  of  this 
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plaintiff  a  great  nuisance  from  the  fact  that  there  is  no  fall, 
and  the  water  will  not  flow  from  plaintiff's  lands ;"  that  in- 
jury will  be  done  the  said  lands  instead  of  benefit.  The  al- 
legations as  to  the  levying  of  an  assessment  and  the  threats 
to  collect  it  are  substantially  the  same  as  those  of  the  first 
paragraph,  and  the  prayer  for  relief  is  the  same. 

The  allegation  that  the  commissioners  did  not  have  juris- 
diction is  not  sufficient  to  make  this  paragraph  good.  The 
extract  copied  from  the  commissioners'  record  shows  a  judg- 
ment and  shows  a  finding  that  the  statute  was  fully  complied 
with.  This  is  conclusive  against  a  collateral  attack.  If  it 
were  not,  there  are  no  facts  from  which  it  can  be  inferred 
that  the  commiseiouers  did  not  possess  jurisdiction.  The  law 
invests  them  with  jurisdiction  over  the  subject  of  ditches  and 
drains,  and  where  their  judgment  is  assailed  in  such  a  man- 
ner as  that  adopted  by  the  appellant,  there  must  be  some 
facts  showing  that  they  did  not  have  jurisdiction  of  the  par- 
ticular case.  Hume  v.  The  Little  Flat  Rock  Draining  Asso^ 
ciation^  72  Ind.  499  ;  Houk  v.  Barthold,  73  Ind.  21 ;  Mun^ 
cey  v.  Joest,  74  Ind.  409.  A  general  conclusion  unsupported 
by  facts  will  not  avail,  even  in  cases  where  the  record  does 
not  disclose  jurisdiction.  But  we  need  not  further  consider 
tl.is  point,  for  it  is  very  plain  that  the  case  is  fully  within  the 
familiar  rule,  that  the  decision  of  an  inferior  tribunal  upon 
such  a  question  can  not  be  collaterally  impeached. 

The  error  committed  by  the  commissioners  in  refusing  to 
hear  evidence  did  not  render  their  proceedings  void.  Such 
errors  may  be  corrected  upon  a  direct  proceeding,  but  not 
by  an  application  for  injunction. 

The  question,  whether  the  ditch  was  or  was  not  of  public 
utility,  is  by  law  expressly  committed  to  the  decision  of  the 
commissioners.  The  law  having  expressly  provided  a  forum 
for  the  trial  of  that  question,  there  the  parties  must  try  it. 
If  the  commissioners  wrongly  decide  the  question,  the  rem- 
edy is  by  appeal.     Such  questions  can  not  be  tried  upon  tux 
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application  for  an  injunction.     No  principle  is  better  settled 
than  this. 

Both  paragraphs  of  the  complaint  are  bad. 


Judgment  affirmed. 


»•» 
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"^  Partnership.— JFvWcnce.— Notes  given  to  persons  liaving  dealings  wllli 

a  firm,  if  signed  by  a  firm  name,  are  competent  evidence,  as  tending  to 
prove  a  partnersliip ;  and  so  individual  notes  given  to  persons  in  tbe 
coarse  of  the  business  in  wbicli  it  is  alleged  the  parties  were  partners, 
are  competent  evidence  to  prove  individual  responsibility  only. 
Same.— Judgment,— Harmless  Error.— In  an  action  against  parties  aUegc*d 
to  be  partners,  a  record  of  a  foreclosure  judgment  against  one  of  them 
in  favor  of  the  other  is  inadmissible  in  evidence  upon  the  question  of 
their  partnership,  and  could  have  no  effect  either  for  the  defendants 
or  in  favor  of  the  plaintiff,  and  its  admission  was  therefore  harmless,, 
and  will  not  warrant  a  revei-sal  of  the  judgment  by  the  plaintiff. 

From  the  Dearborn  Circuit  Court. 

S.  -fir.  Spooner,  F.  Adkinson  and  G.  M.  Roberts^  for  ap- 
pellants. 

B1CKNELL9  C.  C. — ^This  was  an  action  by  the  appellants 
against  the  appellees,  as  partners,  upon  an  account  for  goods 
sold  and  delivered.  The  defendant  Frederick  was  defaulted  ; 
the  defendant  Oester  answered  by  a  general  denial.  The  issue 
was  tried  by  a  jury,  who  returned  a  verdict  in  favor  of  the 
defendant  Oester,  and  assessed  damages  against  Frederick 
at  $227.94.  The  plaintiffs'  motion  for  a  new  trial  was  over- 
ruled, and  judgment  was  rendered  upon  the  verdict.  The 
plaintiffs  appealed,  assigning  for  eiTor  the  overruling  of  the 
motion  for  a  new  trial.     One  of  the  reasons  alleged  for  a 
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new  trial  is  the  admission  of  certain  documentary  evidence 
offered  by  the  appellees.  This  is  the  only  error  alluded  to 
in  the  appellants'  brief. 

The  business  in  which  the  partnership  was  alleged  to  ex- 
ist was  operating  a  distillery.  The  appellants  had  introduced 
evidence  tending  to  prove  the  partnership.  The  appellees 
then  introduced  witnesses  who  had  supplied  the  distillery 
with  coal  and  barrels,  and  whose  testimony  tended  to  show 
that  Oester  was  not  a  partner,  but  was  only  advancing  money 
to  Frederick  and  signing  notes  for  him  as  surety.  The  de- 
fendants then  proved  the  execution  of  three  notes,  and  of- 
fered them  in  evidence.     The  notes  were  as  follows : 

1st.  A  note,  dated  January  8th,  1876,  signed  by  Fred-» 
erick,  and  payable  one  day  after  date  to  the  order  of  Oester, 
for  $509.62. 

2d.  A  note,  dated  February  3d,  1876,  signed  by  Freder- 
ick &  Oester,  a  joint  and  several  note,  payable  ninety  days 
after  date  to  the  order  of  Wesler  &  Bros.,  for  $329. 

3d.  A  note,  dated  December  15th,  1875,  payable  one  day 
after  date  to  the  order  of  Joseph  Backert,  for  $206.75,  and 
signed  by  Nicholas  Oester. 

To  the  introduction  of  these  notes  the  appellants  objected : 

1st.   Because  they  were  iri'elevant  and  immaterial ; 

2d.  Because  the  appellants  could  not  be  in  any  way  af- 
fected by  the  manner  in  which  the  notes  of  the  defendants 
were  executed,  that  being  purely  a  matter  of  private  ar- 
rangement and  agreement  between  the  defendants ; 

3d.  Because  it  was  not  shown  that  the  plaintiffs  had  any 
knowledge  of  the  execution  of  said  notes,  and  were  not  par- 
ties thereto. 

The  court  overruled  the  objection,  and  admitted  the  notes 
in  evidence. 

The  appellants'  counsel,  in  their  brief,  say  that  these  notes 
were  not  admissible,  because  the  appellants  were  not  pres- 
ent at  their  execution.   It  appeared  that  the  notes  were  given. 
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in  the  business  of  the  distillery,  to  persons  havino;  dealings 
therewith.  Such  notes,  if  signed  by  a  firm  name  of  the  ap- 
pellees, would  be  competent  evidence  for  the  appellants,  as 
tending  to  show  a  partnership,  and  so  such  notes,  given  to 
persons  having  dealings  with  the  distillery,  for  the  liabilities 
of  the  distillery,  were  competent  evidence  for  the  appellees, 
as  tending  to  show  individual  responsibility  only. 

The  other  evidence  objected  to  was  the  record  of  a  judg- 
ment in  a  foreclosure  suit,  in  which  Nicholas  Oester  was 
plaintiff  and  Kosmos  Frederick  and  wife  were  defendants, 
the  judgment  being  in  favor  of  Oester  for  $18,763.02;  it 
does  not  appear  when  the  judgment  was  rendered,  but  the 
record  recites  that  the  mortgage  was  dated  in  September, 
1875.  None  of  the  files  in  the  suit  were  offered  in  evidence, 
but  the  only  objections,  made  upon  the  trial,  to  the  admis- 
sion of  the  said  record  were : 

1st.   That  it  was  irrelevant  and  immaterial. 

2d.  That  the  appellants  not  being  parties  to  the  record 
could  not  be  bound  by  it,  and  that  the  same  was  not  evi- 
dence against  them  for  any  purpose. 

The  record  was  clearly  inadmissible.  The  appellants  were 
not  bound  by  It,  and,  whether  they  were  bound  or  not,  the 
record  had  nothing  to  do  with  the  question  of  partnership 
and  could  not  have  any  effect  at  all  against  the  appellants, 
or  in  favor  of  the  appellees.  The  admission  of  it  in  evidenoe 
was  therefore  a  harmless  error,  and  it  will  not  warrant  the 
reversal  of  the  cause. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — ^It  is,  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  of  the  court  below  be,  and 
the  same  is  hereby,  in  all  things  affirmed,  at  the  costs  of  the 
appellants. 
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Company  et  al. 

Gravel  'RoxD.^Assesament.—PetUion.-^AIHdaviU^A  sworn  petition,  un- 
der the  act  of  March  2d,  1877,  to  the  auditor  to  place  an  assessment, 
made  under  the  act  of  May  14th,  1869,  on  the  duplicate,  may  serve  the 
purpose  of  both  petition  and  affidavit. 

Same. — Such  petition  need  not  show  the  amount  of  liabilities  of  the  com* 
pany  or  of  the  directors,  incurred  for  money  or  labor  or  materials  in 
the  construction  of  the  road,  nor  how  much  of  the  assessment  is 
needed  to  pay  liabilities,  nor  whether  the  road  is  completed. 

Sams. — County  Auditor. — ^The  auditor  can  not  decide  upon  the  validity  of 
the  assessment,  and  no  question  can  arise  upon  the  subject  unless  he 
places  it  on  the  duplicate  for  collection. 

Same. — When  Petition  CoHclueive.'—While  the  auditor  can  not  be  required 
to  act  without  a  proper  petition,  once  he  has  acted  and  placed  the  as- 
sessment on  the  duplicate,  there  can  be  no  inquiry  into  the  sufficiency. 
of  the  petition  or  affidavit. 

Same. — Injunction. — The  party  seeking  an  injunction  must  show,  not  that 
the  necessary  facts  were  not  stated  in  the  petition,  but  that  they  did 
not  exist. 

Same.— Constitutional  Law.—The  act  of  March  2d,  1877,  upon  the  subject 
of  gravel  roads,  is  constitutional. 

From  the  Shelby  Circuit  Court. 

A.  Major  and  8.  Majors  for  appellants. 
O.  J.  Olessnevj  for  appellees. 

Woods,  J. — Complaint  to  enjoin  the  collection  of  an  as- 
sessment of  benefits  under  the  act  of  March  2d,  1877,  Acts 
1877,  p.  72,  reviving  assessments  made  under  the  act  of 
May  14th,  1869.  Trial,  finding  and  judgment  for  the  de- 
fendants, the  appellees. 

The  grounds  on  which  the  injunction  was  sought,  as 
stated  in  the  brief  of  the  appellants,  were:  **(1.)  That 
certain  lands  were  omitted  from  the  report  of  assessment ; 
(2.)  That  the  act  of  1877,  p.  80,  sec.  3,  was  not  complied 
with  in  this,  that  the  affidavit  to  the  petition  to  the  auditor 
to  place  the  assessment  on  the  tax  duplicate  does  not  contain 
one  single  fact  which  that  section  requires  to  be  inserted  in 


410  SUPREME  COURT  OF  INDIANA, 

Ludlow  et  al.  v.  The  Union  Township  Gravel  Road  Company  et  aL 

It ;  (3.)  That  the  petitioa  does  not  conform  to  the  require- 
ments of  section  2  of  the  act  of  1877,  p.  80 ;  (4.)  That  the 
act  is  unconstitutional.    *  ♦  * 

'*  Section  3  *  *  requires  that  the  petition  shall  be  supported 
by  aji  affidavit,  <that  such  company  had,  prior  to  the  13th  of 
March,  1875,  procured  an  assessment  of  benefits  to  be  made 
for  such  road,  under  and  by  virtue  of  said  act  of  1869,  and 
that  the  same,  or  any  part  thereof,  had  been  placed  on  the 
tax  duplicate  as  required  by  law,  and  such  company  had,  by 
its  directors,  spent  money  and  incurred  liability  on  the  faith 
thereof,  and  that  said  road  is  incomplete,  or  said  Habilitj 
unpaid.' 

^^The  above  is  the  affidavit  prescribed  by  the  act.  The  fol- 
lowing is  the  affidavit  appended  to  the  petition :  'That  the 
matters  and  things  set  forth  in  the  foregoing  petition  are 
true  in  substance  and  in  fact,  as  they  (affiants)  are  informed 
and  believe.'  .  Is  this  affidavit  a  sufficient  compliance  with 
the  above  section  of  the  statute  ?  This  presents  the  prin- 
cipal question." 

In  the  action  of  replevin  before  a  justice  of  the  peace, 
and  in  attachment  suits,  affidavits  showing  certain  facts  are 
required  by  law ;  but  it  has  been  held  that  a  sworn  com- 
plaint may  serve  the  purpose  of  both  complaint  and  affida- 
vit, and  an  affidavit  may  be  good  as  both  affidavit  and  com- 
plaint. Stephens  v.  Scottj  13  Ind.  515  ;  Dunn  v.  Crocker^ 
22  Ind.  324.  Upon  the  same  principle,  the  petition  in  the 
case  before  us,  being  sworn  to,  will  be  deemed  an  affidavit; 
and,  if  the  facts  stated  in  it  are  sufficient  to  meet  the  re- 
quirements of  the  law,  the  objection  under  consideration 
must  be  overruled. 

It  is  claimed,  however,  that  the  petition  is  itself  defec- 
tive, because  *<It  does  not  show,  as  required  by  section  2  of 
the  act  of  1877,  p.  80,  the  amount  of  liabilities  of  the  com- 
pany or  of  the  directors,  either  officially  or  individually  in- 
curred for  money  or  labor  or  materials  in  the  construction  of 
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the  road,  nor  does  it  show  how  much  of  the  assessments  is 
needed  to  pay  the  liabilities,  nor  does  it  show  whether  the 
road  is  completed  or  not." 

There  is  nothing  in  the  section  referred  to  which  explicit- 
ly requires  the  things  named  to  be  stated  in  the  petition » 
The  3d  section  of  the  act  provides  that  ^^It  shall  be  the  duty 
of  the  auditor  of  the  proper  county  to  place  on  the  tax  du- 
plicate such  uncollected  assessments,  so  provided  by  the  said 
act  approved  May  14th,  1869,  on  the  petition  of  the  board 
of  directors  of  such  turnpike,  or  gravel  road  companies  as 
are  entitled  to  the  benefits  of  this  act,  supported  by  affidavit 
that  such  company  had,  prior  to  the  13th  of  March,  1875, 
procured  an  assessment  of  benefits  to  be  made  for  such  road» 
under  and  by  virtue  of  said  act  of  1869,  and  that  the  same, 
or  any  part  thereof,  had  been  placed  on  the  tax  duplicate  as 
required  by  law,  and  such  company  had,  by  its  directors, 
spent  money  and  incurred  liability  on  the  faith  thereof,  and 
that  said  road  is  incomplete,  or  said  liability  unpaid,  and  it 
shall  be  the  duty  of  the  treasurer  of  such  county,"  etc. 

In  the  case  of  The  JState^  ex  rel.  The  Monroe  G,  R.  Co.y 
Y.  Stout,  61  Ind.  143,  wherein  a  mandate  was  sought  to  com- 
pel the  auditor  to  place  the  assessment  on  the  duplicate,  and 
it  was  insisted  that  the  various  steps  necessary  to  the  valid- 
ity of  the  original  assessments  were  not  shown  to  have  been 
taken,  it  was  said :  ^^The  auditor  is  not  the  tribunal  to  de- 
cide upon  the  validity  or  invalidity  of  the  assessments.  Hi» 
duties  are  ministerial.  Neither  the  corporation  nor  the  per- 
son assessed  can  raise  any  question  as  to  their  validity,  un- 
less the  auditor  will  first  place  them  upon  the  tax  duplicate 
for  collection."  While,  therefore,  it  is  unquestionably  req- 
uisite that  the  petition  of  the  directors,  supported  by  affi- 
davit showing  the  facts  prescribed  by  the  law,  should  be 
presented  to  the  auditor,  in  order  to  require  or  entitle  him  to 
act  in  the  premises,  yet  it  woul4  seem  to  follow  that  once 
he  had  acted,  and  had  entered  the  assessment  on  the  dupli- 
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cate,  it  would  be  immaterial  thereafter  to  inquire  whether 
the  petition  and  affidavit  upon  which  he  proceeded  were  in 
conformity  to  the  law ;  and  the  party  seeking  to  enjoin  the 
collection  of  such  assessments  should  be  required  to  show, 
not  that  the  necessary  facts  were  not  stated  in  the  petition, 
but  that  they  did  not  exist. 

The  constitutionality  of  the  law  in  question  was  declared 
in  the  case  last  cited,  and  we  are  not  disposed  to  reconsider 
the  subject. 

The  allegation,  that  certain  lands  were  omitted  from  the 
report  of  the  assessment,  was  not  supported  by  the  proof. 
It  was  shown  that  a  tract  of  twenty  acres  of  land,  owned  by 
the  appellant  Ludlow  at  the  time  of  the  trial  was  assessed 
.  in  the  name  of  S.  D.  Gordon,  but  it  does  not  appear  from 
the  evidence  in  the  record,  that  when  assessed  it  was  not 
owned  by  Gordon.  Besides,  it  is  not  required  that  the  name 
of  the  owner  be  stated  in  the  assessment,  and  consequently 
the  statement  of  a  wrong  name  would  be  harmless.  Hop- 
kins  V.  The  Oreensburg,  etc.y  Turnpike  Co. 9  46  Ind.  187. 

The  motion  for  a  new  trial  stated  other  causes,  but  they 
are  not  presented  in  the  appellants'  brief. 

The  judgment  is  affirmed,  with  costs. 


No.  8341. 
Johnson  et  al.  v.  Simpson. 

Chattel  Mortgage. — Complaint  to  Becover  Possession  of  Propertif,^ 
In  an  action  to  recover  possession  of  pei*sonal  property  claimed  through 
a  chattel  mortgage,  a  complaint  is  not  sufficient  which  merely  avers 
that  the  plaintiff  has  a  chattel  mortgage  upon  the  property,  as  sach 
term  does  not  import  an  instrument  that  contains  no  stipulations  au- 
thorizing the  mortgagor  to  retain  the  possession  of  the  property  until 
default  is  made  in  the  payment  of  the  debt. 


t 
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Same. — Pleading.— Title. — A  mortgage  is  the  mere  evidence  of  the  plain- 
tiff^s  title,  and  it  is  not  sufficient  to  aver  the  evidence  of  the  title,  but 
the  title  itself  must  he  averred  by  distinct  and  traversable  averments. 

From  the  Warren  Circuit  Court. 

t7.  M.  Rabb  and  J.  McCdbe^  for  appellants. 
W.  P.  Rhodes  and  M.  Milford,  for  appellee. 

Best,  C. — The  appellee  made  ^various  notes,  and  a  mort* 
gage  upon  certain  personal  property  to  secure  their  pay- 
ment,  to  one  Jonas  Baum,  who  assigned  some  of  the  notes 
and  the  mortgage  to  the  appellant  William  M.  Johnson. 
The  latter  claimed  the  possession  of  the  property  by  virtue 
of  the  mortgage,  and  brought  this  action  for  its  recovery. 
Afterwards,  the  other  appellants,  who  were  the  holders  of 
the  residue  of  the  notes,  were  admitted  as  co-plaintiffs  and 
all  united  in  an  amended  complaint.  In  this  complaint  it 
was  substantially  averred,  that  the  appellee,  on  the  6th  day 
of  June,  1878,  executed  twenty-six  promissory  notes  to  Jonas 
Baum,  six  for  $75  each,  payable  1,  2,  3,  4,  5  and  6  months 
from  date,  nineteen  for  $100  each,  payable  7,  8,  9,  10,  11, 
12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24  and  25 
months  from  date,  and  one  for  $250,  payable  26  months 
from  date ;  that  to  secure  their  payment  he,  at  the  same 
time,  made  a  mortgage  upon  the  personal  property  de» 
scribed  in  the  complaint,  which  mortgage  was  duly  recorded 
in  the  county  where  the  mortgagor  resided,  within  ten  days 
after  its  execution  ;  that  afterwards  said  Baum  assigned  to 
said  Johnson  the  mortgage  and  six  of  the  notes  secured 
thereby,  which  notes  fall  due  4,  5,  6,  7,  8  and  9  months  from 
date  ;  that  the  said  Baum  assigned  the  residue  of  the  notes 
to  the  other  plaintiffs,  and  he  is  made  a  defendant  to  answer 
as  to  his  interest.  It  is  then  averred  ^'that  prior  to  the 
bringing  of  this  action  he  demanded  of  the  defendant  the 
possession  of  said  property,  which  was  refused  him.  Plain- 
tiffs aver  that  by  reason  of  the  foregoing  facts  they  are  en- 
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titled  to  the  possession  of  said  property  as  against  said  de- 
fendant."   Prayer  for  the  possession  of  the  property. 

A  demurrer,  for  want  of  facts,  was  overruled  to  this  com- 
plaint and  an  exception  reserved  by  the  appellee. 

Issues  were  formed,  submitted  to  a  jury  for  trial  and  a 
verdict  returned  for  the  appellee.  Over  a  motion  for  a  new 
trial,  judgment  was  rendered  upon  the  verdict.  .From  this 
judgment  the  appellants  appeal  and  assign  as  error  the  or- 
der of  the  court  in  overruling  their  motion  for  a  new  trial. 

The  appellee  assigns  a  cross  error,  alleging  that  the  coart 
eiTed  in  overruling  his  demurrer  to  the  complaint. 

This  will  be  first  considered,  for,  if  well  assigned,  the 
judgment  must  be  affirmed,  though  errors  may  have  occur- 
red against  appellants  during  the  trial. 

The  appellee  insists  that  the  mortgage  is  the  foundation 
of  the  action,  and  as  neither  the  original  nor  a  copy  of  it 
was  filed  with  the  complaint,  it  was  bad  on  demurrer.  This 
precise  question  was  decided  the  other  way  in  Smith  <fe  Co. 
V.  McLean^  24  Iowa,  322,  and  rightly  so  decided,  we  think. 
The  mortgage  is  not  the  cause  of  action,  but  is  merely  the 
evidence  of  appellants'  title.  It  may  confer  the  right  to  the 
possession,  but  the  unlawful  detention  is  the  ground  of  the 
action.  Unless  the  detention  was  unlawful,  thei'e  was  no 
cause  of  .action,  and  the  detention  could  not  be  unlawful 
unless  the  appellants  were  entitled  to  the  possession.  If 
both  facts  existed  the  action  may  be  maintained. 

Section  128  of  the  code  provides,  that,  **When  any  per- 
son^il  goods  are  wrongfully  taken  or  unlawfully  detained 
from  the  owner  or  person  claiming  the  possession  thereof, 
*  *  *  the  owner  or  claimant  may  bring  an  action  for 
the  possession  thereof." 

The  appellants  did  not  own  the  goods,  nor  were  they 
wrongfully  taken  from  them ;  but  they  claimed  that  they 
were  unlawfully  detained  from  them.  The  only  facts  aver- 
red to  show  their  unlawful  detention  were  the  facts,  that 
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the  goods  had  been  mortgaged  to/  secure  the  payment  of  cer- 
tain notes  which  had  been  assigned  to  the  appellants,  -and 
that  the  appellee,  upon  demand,  had  refused  to  deliver  the 
goods  to  them.  If,  by  the  terms  of  the  mortgage,  appel- 
lants were  entitled  to  the  goods,  the  refusal  of  the  appellee 
to  surrender  them  rendered  his  possession  unlawful.  Were 
they  entitled  to  them  under  the  mortgage?  It  is  not  set 
out,  nor  is  it  averred,  either  that  the  mortgage  was  sileixt  as 
to  possession,  or  that  the  mortgagor  was  not  entitled  to  re- 
tain possession  under  the  mortgage.  Nothing  is  averred  as 
to  its  terms,  and  unless  we  can  say,  in  the  absence  of  aver- 
ments to  the  contrary,  that,  by  the  law,  every  mortgagee  of 
personal  property  is  entitled  to  its  immediate  possession, 
nothing  is  averred  showing  that  appellants  are  entitled  to 
the  possession.  It  is  settled  in  this  State,  that  ^'The  mort- 
gagee of  personalty,  the  mortgage  being  silent  as  to  posses- 
sion, is  immediately  upon  the  execution  of  the  mortgage  en- 
titled to  the  possession  of  the  mortgaged  property.*'  Broad- 
head  V.  McKay 9  46  Ind.  595. 

It  is  equally  well  settled,  that,  if  the  mortgage  contain  an 
express  or  implied  stipulation,  that  the  mortgagor  retain 
possession,  he  has  the  right  to  do  so,  until  default  is  made 
in  the  condition  of  the  mortgage.  Jones  Chattel  Mort., 
sec.  426. 

It  is  not  averred  that  the  notes  maturing  before  the  com- 
mencement of  the  suit  remained  unpaid,  and  it  is  not  averred 
whether  the  mortgage  declared  upon  did  or  did  not  contain 
any  stipulation  as  to  the  possession,  but  it  is  merely  averred 
that  ^^Tompkins  executed  to  Baum  a  mortgage  upon  the 
following  goods  and  chattels,"  and  the  question  is,  does  the 
term  ** chattel  mortgage"  import  an  instrument  without  any 
stipulation  as  to  the  possession  of  the  property  mortgaged? 

In  Watson  v.  Williams ^  4  Blackf.  26,  it  is  said:  "A 
mortgage  is  not  an  absolute  sale ;  it  is  conditional,  and 
only  becomes  absolute  upon  default  being  made ;  and  it  is 
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usual  for  the  mortgagor  to  retain  possession  until  default. 
Anciently  it  was  usual  to  insert  a  clause  in  th^  mortgage^ 
that  the  mortgagor  should  retain  possession  until  default." 
It  is  daid  in  Herman  on  Chattel  Mortgages,  sec.  95,  that, 
*<In  case  of  mortgages,  the  possession  of  the  mortgagor  is 
not  inconsistent  with  the  terms  of  the  contract  and  the  na- 
ture of  the  transaction  ;  *  *  *  and  nothing  is  more  common 
than  to  permit  the  mortgagor  to  retain  possession.  Stipu- 
lations to  this  effect  are  constantly  inserted  in  mortgages," 
where  it  is  not  intended  that  the  mortgagee  shall  have  pos- 
session until  default  is  made  in  some  condition  of  the  mort- 
gage. Formerly,  in  ord^r  to  render  a  chattel  mortgage 
valid,  as  against  creditors,  it  was  necessary  for  the  mortga- 
gee to  take  and  retain  possession  of  the  mortgaged  property. 
This  mode  was  inconvenient,  and  to  avoid  it  laws  were  en- 
acted authorizing  such  mortgages  to  be  recorded,  and  such 
record  is  regarded  as  a  substitute  for  the  change  of  possession. 
Under  them,  a  debtor  may  execute  a  valid  mortgage  upon 
his  personal  property  as  against  his  creditors,  and  at  the 
same  time  retain  possession  of  the  property,  provided  the 
mortgage  is  recorded  according  to  law.  Such  a  statute  has 
been  in  force  in  this  State  for  many  years,  and  under  it  stip- 
ulations, that  the  mortgagor  may  retain  possession  for  a 
given  time  after  the  execution  of  the  mortgage,  are  fre- 
quently, if  not  generally,  inserted  in  such  mortgages.  These 
anstruments  may  or  may  not  contain  such  stipulations. 
Whether  they  do  or  do  not,  they  are  alike  chattel  mortgages, 
and,  therefore,  we  can  not  say  that  the  term  ^'chattel  mort- 
gage" means  an  instrument  containing  no  such  stipulation. 
However  this  may  be,  the  mortgage  is  merely  the  evidence 
of  the  appellant's  title,  and  it  is  not  sufficient  to  aver  the  evi- 
dence of  title,  but  the  title  itself  must  be  averred  bv  direct 
and  traversable  averments.  Wells  on  Beplevin,  sec.  676 ; 
Wilson  V.  Fuller,  9  Kan.  176  ;  Bond  v.  Mitchell,  3  Barb.  304 ; 
Vanderiburgh  v.  VanValkenburgh,  8  Barb.  217.     This  is 


NOVEMBER  TERM,  1881.  417 


Franco  v.  Allman  et  ol. 


the  role,  and,  in  the  absence  of  a  general  averment,  that 
the  appellaifits'  were  entitled  to  the  possession  of  the  prop- 
^^^f  the  complaint  was  insufficient,  and  the  appellee's  de* 
murrer  should  have  been  sustained. 

The  averment,  that,  <*by  reason  of  the  foregoing  facts, 
they  were  entitled  to  the  possession,"  added  nothing  to  the 
pleading,  for  it  was  a  mere  conclusion  from  the  facts  stated, 
and  not  the  statement  of  a  fact  itself.  The  demurrer  was 
improperly  overruled,  but,  as  a  correct  result  was  reached^ 
the  judgment  should  be  affirmed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  the  appellants'  costs. 


I 
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Franco  v.  Allman  st  al. 

Heal  Estate.— ulcti^n  to  Becover.^DescripUon.—Complaint.^Jn  an  ac- 
tion for  the  recovery  of  real  estate,  the  description  thereof  In  the  com- 
plaint as  ^^e  northwest  quarter  of  the  north  half  of  section  10,  town- 
flbip  33,  range  8,  containing  160  acres,  situated  in  Lake  county,  Indiana,'^ 
is  sufficient,  and  is,  in  substance,  the  same  as  if  it  had  been  the  north 
half  of  the  northwest  quarter  of  the  section  mentioned.  That  the  half- 
qnarter  section  does  not  contain  as  much  land  as  is  named  in  Hie  com- 
plaint,  is  no  reason  why  the  plaintifi  should  not  recoTer  whateirer  there 
may  be  in  Uie  tract  described. 

From  the  Lake  Cirenit  Court. 

31.  Wood  and  T.  J.  Wood^  for  appellant. 

WoBD£N,  J. — Complaint  by  the  appellant  against  the  ap» 

pellees,  in  the  usual  form,  to  recover  certain  real  estate. 

Demurrer  to  the  complaint,  for  want  of  sufficient  facts^  sus* 

tained,  and  exception.     Final  judgment  for  the  defendants* 

Vol.  77.-27 
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Error  is  assigned  upon  the  ruling  on  the  demurrer. 

W^  have  no  brief  from  the  appellees,  but  see  no  defect  in 
the  complaint,  other  than  the  supposed  one  pointed  oat  in 
the  brief  of  the  appellant,  as  the  ground  on  which  the  de- 
murrer was  sustained.  The  supposed  defect  was  in  the  de- 
scription of  the  land  sought  to  be  recovered.  The  descrip- 
tion was  as  follows : 

^^The  northwest  quarter  of  the  north  half  of  section  10, 
township  32,  range  8,  containing  160  acres,  situate  in  Lake 
county,  Indiana." 

As  the  land  is  situate  in  Lake  county,  the  township  most 
be  north  of  the  base  line,  and  the  range  west  of  the  princi- 
pal meridian ;  so  that  there  is  no  difficulty  as  to  the  town- 
ship and  range  intended.  Nor  do  we  think  there  is  any  dif- 
ficulty in  determining  what  part  of  the  half  section  men- 
tioned is  embraced  in  the  description.  ''The  northwest 
quarter  of  the  north  half  of  section  ten,"  is  the  language 
used.  The  half  section  of  land  is  a  rectangular  parallelo- 
gram, and,  if  full  without  overrunning,  is  a  mile  in  length 
from  east  to  west,  and  a  half  mile  in  width  from  north  to 
south.  The  description  embraces  a  quarter  of  the  half  sec- 
tion, and  that  quarter  is  the  northwest  quarter.  No  part  of 
the  northwest  quarter  of  the  half  section  can  lie  south  or 
east  of  the  center  of  the  half  section,  and  yet  the  quarter 
embraces  one-fourth  of  the  entire  half  section.  These  con- 
ditions are  all  met  by  a  line  drawn  from  east  to  west,  and 
another  from  north  to  south,  through  the  center  of  the  half 
section,  parallel  respectively  with  the  north  and  south,  and  die 
east  and  west  boundaries  of  it.  The  land  Ijdng  north  of  the 
east  and  west  line,  and  west  of  the  north  and  south  line,  is 
the  land  described.  The  description  is  the  same  in  sub- 
stance as  if  it  had  been  the  north  half  of  the  northwest  quar- 
ter of  the  section  mentioned.  If  the  half  quarter  section 
does  not  contain  as  much  land  as  is  mentioned  in  the  com- 
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plaint,  that  is  do  reason  why  the  plaintiff  should  not  recover 
whatever  th^re  may  be  in  the  tract  described. 

We  think  the  court  erred  in  its  ruling  on  the  demurrer. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion.  ^ 


•  •» 


Ko.  8082. 

MgClain,  Gitabdian,  v.  Davis  et  al. 


77  419 
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77  419 
164  372 

Contract.— Z>i«ci(2ffrmane«.~in«antty.~The  contracts  of  an  inaane  penon  ^^  ^^ 
whose  incapacity  has  not  heen  judicially  declared,  whUe  not  void,  are 
voidable,  and,  in  a  proper  case,  may  be  disaffirmed  upon  removal  of 
the  disability,  or  by  the  lawful  guardian. 

Sams. — Note  Payable  in  Bank, — Bona  Fide  Purchaser . — Consideration. — 
A  promissory  note,  payable  in  bank,  ^ven  upon  an  unexecuted  con- 
sideration to  one  who  knew  of  the  maker's  disability,  though  it  has  pass- 
ed into  the  hands  of  an  innocent  purchaser,  may  be  disaffirmed. 

8AMK.—Notiee,'^Legdl  DisabUiHes. —The  purchaser  of  such  paper  takes  it 
with  constructive  notice  of  all  legal  disabilities  of  the  parties,  such  as 
infancy,  coyerture  and  unsoundness  of  mind. 

JwQMXST.  ^Default.— Unsoundness  of  Jfind. —Unsoundness  of  mind, 
amounting  to  incapacity  to  do  or  understand  business,  is  good  cause, 
under  sec.  99  of  the  code  of  1862,  for  setting  aside  a  default. 

From  the  Boone  Circuit  Court. 
C  C.  Oalviriy  for  appellant. 

WooDSy  J. — Complaint  under  oath  to  set  aside  a  default 
and  judgment.  Demurrer  to  the  complaint,  for  want  of  facts 
sufficient  to  constitute  a  cause  of  action ,  sustained ,  and  judg- 
ment for  the  appellees. 

The  only  question  presented  for  decision  is,  whether  the 
complaint  showed  a  case  wherein,  under  section  99  of  the 
practice  act,  the  defendant  was  entitled  to  relief  against  the 
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judgment  which  had  been  taken  by  his  default.  l%e  com- 
plaint shows  that  the  judgment,  from  which  relief  was  sought, 
was  taken  upon  a  promissory  note  executed  by  the  plaintifTs 
ward,  Garrett  McClain,  which  note  was  made  payable  at  a 
bank  named,  in  this  State,  to  the  order  of  the  payee,  wbo 
endorsed  the  same  to  the  defendant  Samuel  Liewis,  who 
recovered  said  judgment  thereon,  and  afterward  assigned 
the  judgment  to  the  defendant  Isaac  T.  Davis,  who  is  at- 
tempting to  enforce  the  collection  thereof.  It  is  averred 
that  said  ^^default  and  judgment  ought  to  be  set  aside  for 
the  following  reasons,  to  wit :  That  said  note  upon  which 
said  judgment  was  rendered  was  and  is  a  base  fraud,  and 
without  any  consideration  whatever ;  that  the  pretended  con- 
sideration of  said  note  was,  that  the  payee  should  and  would 
cure  plaintiff's  ward  of  epilepsy,  with  which  he  had  been 
afflicted  for  twenty-five  years,  and  which  disease,  at  and  be- 
fore the  time  of  the  pretended  execution  of  said  note,  had 
destroyed  the  mind  and  reason  of  plaintiff's  ward  so  much 
that  he  was  then  and  there  and  now  is  of  unsound  mind, 
crazy,  and  unable  to  know  or  understand  the  legal  obliga- 
tion resting  on  him  as  to  what  he  was  doing,  a  fact  then  and 
there  well  known  to  the  said  payee  of  said  note,  who  imme- 
diately, on  receipt  of  said  tiote,  went  away  with  it,  and  has 
not  since  returned,  nor  has  he  cured  or  attempted  to  core 
plaintiff's  ward  in  any  way ;  that,  at  the  time  of  the  service 
of  summons  in  said  cause,  and  at  the  taking  of  said  default 
and  rendition  of  said  judgment,  said  Garrett  McClain  was 
and  now  is  of  unsound  mind,  and  unable  and  incapable  of 
understanding  the  requirement  and  legal  obligations  resting 
upon  him  in  the  premises."  The  comprint  shows  farther 
/that  since  the  rendition  of  said  judgment,  which  was  ren- 
dered on  the  20th  day  of  November,  1877,  said  Garrett  Mc- 
Clain has  been  adjudged  of  unsound  mind,  and  the  plaintiff 
duly  appointed  his  guardian. 


i 
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The  appellees  have  not  favored  us  with  a  brief,  and  no 
intimation  has  come  to  us  of  the  ground  on  which  the  ruling 
of  the  circuit  court  was  based.  The  complaint  seems  to  us 
to  state  facts  sufficient  to  warrant  the  granting  of  the  relief 
prayed.  It  shows  that  the  maker  of  the  note  was  of  un- 
sound mind,  and  incapable  of  understanding  the  obligation 
of  the  contract  when  he  executed  it,  and  that  the  consider- 
ation thereof  has  entirely  failed. 

The  conti'acts  of  persons  of  unsound  mind,  but  whose  un- 
soundness has  not  been  judicially  declared,  while  not  void, 
are  voidable,  and,  in  a  proper  case,  may  be  disaffirmed  upon 
the  removal  of  the  disability.   Freed  v.  Brownj  55  Ind.  310. 

The  duly  appointed  guardian  may,  of  course,  exercise  the 
right  of  disaffirmance.  There  was  nothing  received  in  con- 
sideration of  the  contract  under  consideration,  of  which  it 
can  be  said  that  restitution  should  be  made  before  a  dis- 
affirmance should  be  permitted  ;  and  it  is  no  objection  that 
tJie  note  had  passed,  before  maturity,  into  the  hands  of  an 
endorsee.  Commercial  paper  is  not  an  exception  to  the  rule 
which  permits  a  disaffirmance  by  any  one  who  was  of  un- 
sound mind  at  the  time  of  becoming  a  party  thereto.  The 
purchaser  of  such  paper  takes  with  constructive  notice  of  all 
legal  disabilities  of  the  parties,  such  as  infancy,  coverture, 
and  unsoundness  of  mind.  1  {^arsons  on  Notes  and  Bills, 
pp.  149  and  150 ;  Edwards  on  Bills,  pp.  63-69. 

It  must  be  equally  clear  that  unsoundness  of  mind  and 
incapacity  for  doing  business  were  a  sufficient  excuse  for  the 
failure  to  appear* and  make  defence  in  the  original  case. 

The  judgment  is  reversed,  with  costs.  ^ 


136    886 
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Replevin  "BAIL.—Becognizance. — ^A  recognizance  of  replevin  bail  upon 
the  docket  of  a  justice  of  the  peace,  signed  in  the  absence  of  the  Jostioe, 
but  afterwards,  and  before  the  expiration  of  the  stay,  acknowledged  by 
the  surety  before  the  justice,  and  then  attested  by  the  latter,  binds  the 
surety. 

Review  of  JwovlEST,— Pleading,— In  an  action  to  review  a  judgment, 
where  the  complaint  sets  out  the  complaint  in  the  original  cause,  tt» 
answer  thereto,  a  demurrer  to  a  paragraph  of  the  answer  with  the  rul- 
ing thereon,  the  trial,  verdict  and  judgment,  the  latter  being  the  logical 
and  legal  result  of  what  precedes  it,  it  will  be  presumed,  on  demurrer, 
that  this  is  a  full  record  of  the  original  cause,  and  a  direct  averment  of 
that  fact  is  not  necessary. 

Same.— lVoct(ee.— In  such  case,  the  defendant  can  not  be  permitted  to 
amend  his  pleadings  in  the  original  cause. 

Same. — Judgment  on  Demurrer. — When  a  demurrer  is  overruled  to  a  com- 
plaint to  I'eview  a  judgment  for  an  error  of  law  apparent  upon  the  rec- 
ord, and  the  defendant  does  not  offer  to  answer,  it  is  not  error  to  render 
final  judgment  of  reversal,  upon  the  demurrer,  without  first  enterin|(  a 
rule  to  answer. 

Q AXE. —Judgment  on  SeversaL—An  action  for  review,  when  successful, 
does  not  finaUy  dispose  of  the  original  cause ;  it  merely  reveEses  the 
judgment  and  leaves  the  cause  to  proceed  again.  A  judgment  of  re- 
versal in  the  following  terms,  though  informal,  is  therefore  sufficient: 
^Tinal  judgment  is  rendered  for  the  plaintiffs  and  the  defendant  * 
pay  all  costs.'' 

From  the  Union  Circuit  Court. 

L.  H.  Stanford  and  W.  M.  Casterline,  for  appellant. 
T.  W.  Bennett  and  J.  F.  Bobbins^  for  appellees. 

Morris  9  C. — The  appellees  brought  this  suit  against  the 
appellant  to  review  a  judgment  obtained  by  him  against  the 
appellees,  perpetually  enjoining  them  from  collecting  from 
the  appellant  a  certain  judgment  rendered  by  a  justice  of  the 
peace  in  favor  of  the  appellee  Perry,  against  Alfred  Bark 
and  Levi  D.  Scudder,  on  v?hich  the  appellant  became  re- 
plevin bail. 

The  complaint  states,  that  on  the  7th  day  of  December, 
1877,  said  Perry  recovered  before  J.  H.  Johnson,  a  justice 
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of  the  peace  of  Centre  township,  Marion  county,  Indiana,  a  * 
judgment  against  said  Burk  and  Scudder  for  the  sum  of 
$194.01,  and  costs  taxed  at  $3.50 ;  that  on  the  15th  day  of 
December,  1877,  the  appellant  became  replevin  bail  on  said 
judgment ;  the  judgment  and  recognizance  of  bail  are  set 
out  in  full,  including  the  complaint  and  proceedings  before 
the  justice ;  that  an  execution  was  issued  on  said  judgment 
and  recognizance  of  bail  and  delivered  to  the  appellee  Gral- 
baogh,  who,  as  constable,  had  levied  the  same  on  the  goods 
of  the  appellant  as  such  replevin  bail ;  that  afterwards,  on 
the  13th  day  of  December,  1878,  the  appellant  commenced 
an  action  against  the  appellees  in  the  Marion  Circuit  Court, 
to  restrain  and  perpetually  enjoin  them  from  further  pro- 
ceedings on  the  said  execution  against  him,  setting  forth  the 
complaint,  a  motion  to  strike  out  portions  of  it,  the  over- 
ruling of  the  motion  and  exception,  the  demurrer  of  the  ap- 
pellees to  the  complaint,  the  judgment  of  the  court  over- 
ruling it  and  the  exception  of  the  appellees,  their  answer  in 
two  paragraphs  to  the  complaint,  the  appellant's  demurrer 
to  the  second,  the  judgment  of  the  court  sustaining  the  de- 
murrer and  their  exception,  the  trial  and  judgment  of  the 
court  granting  the  injunction  against  the  appellees,  perpetu- 
ally enjoining  them  from  proceeding  any  further  on  said 
execution  against  the  appellant. 

The  appellees  averred  that  the  court,  in  said  proceedings 
to  enjoin  them  from  proceeding  to  collect  said  judgment, 
erred, 

Ist.   In  overruling  their  demurrer  to  the  complaint ; 

2d.  In  sustaining  the  demurrer  to  the  second  paragraph 
of  their  answer ; 

3d.   In  rendering  judgment  in  favor  of  the  appellant.  i 

The  appellant  demurred  to  the  complaint  of  the  appellees 
on  the  ground  that  it  did  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  court  overruled  the  demur- 
rer, and  rendered  final  judgment  for  the  appellees.     The 

i 
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appellant  asked  leave  to  amend  his  complaint  in  the  action 
sought  to  be  reviewed.  The  court  refused  leave  to  amend, 
and  he  then  prayed  an  appeal  to  this  court.  He  assigns 
errors  as  follows : 

1st.  The  court  erred  in  overruling  his  demurrer  to  the 
complaint. 

2d.  The  court  erred  in  rendering  final  judgment  without 
an  issue  in  the  cause ; 

3d.  'The  court  erred  in  refusing  to  allow  the  appellant  to 
amend  his  original  complaint,  and  make  up  an  issue ; 

4th.  The  court  erred  in  rendering  final  judgment  without 
first  making  a  rule  to  answer  the  complaint ; 

5th.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ; 

6th.   That  the  judgment  of  the  court  is  void. 

It  is  objected  to  the  complaint,  that  it  does  not  contain  % 
full  and  complete  record  of  the  judgment  and  proceedings 
sought  to  be  reviewed.  It  sets  out  the  complaint,  the  ap* 
pearance  of  the  defendants,  their  motion  to  strike  out  parts 
of  the  complaint,  and  the  action  of  the  court  upon  it,  their 
demurrer  to  the  complaint,  the  judgment  of  the  court  upon 
the  demurrer,  the  answer  of  the  defendants  to  the  complaint, 
the  demurrer  of  the  appellant  to  the  second  paragraph  of 
the  answer,  the  judgment  of  the  coui-t  upon  the  demurrer, 
the  trial,  finding  and  judgment  of  the  court  in  favor  of  the 
appellant,  the  order  of  injunction  and  service  of  the  same. 
We  think  that  it  sufficiently  appears  that  a  full  record  of 
the  proceedings  sought  to  be  reviewed  is  contained  in  the 
complaint.  Where,  as  in  this  cade,  the  pleadings  filed,  the 
rulings,  orders  and  judgment  of  the  court  are  set  forth  in 
the  complaint,  it  is  not  necessary  to  aver  that  such  plead- 
ings, orders,  rulings  and  judgment  were  all  the  proceedings 
in  the  cause.  The  record  is  apparently  complete.  The  final 
judgment  appears  to  be  the  logical  and  legal  conclusion  de* 
ducible  from  the  pleadings,  issues  and  trial  set  forth  in  the 
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complaint.  It  will  not  be  presumed,  under  such  circum* 
stances,  that  other,  and  apparently  unnecessary,  pleadings 
were  filed  in  the  cause. 

It  is  also  insisted,  that  the  demurrer  to  the  complaint 
should  have  been  sustained,  because  the  errors  complained 
of  are  not  assigned  with  sufficient  certainty.  One  of  the  er* 
rors  assigned  is.  that  the  court  erred  in  sustaining  the  de- 
murrer  to  the  second  paragraph  of  the  appellees'  answer  to 
the  appellant's  complaint  in  the  suit  sought  to  be  reviewed. 

The  appellant's  complaint  stated  that  the  appellant  had 
signed  the  recognizance  of  bail  in  the  absence  of  the  justice, 
and  when  he  was  out  of  the  State,  and  that  he  had  not,  at 
any  time  or  place,  acknowledged  the  same  before  said  jus- 
tice, or  any  one  authorized  by  law  to  accept  said  recogni* 
zance.  The  second  paragraph  of  the  answer  of  the  appel- 
lees admitted  that  the  recognizance  had  been  signed  by  the 
appellant,  as  stated  in  the  complaint,  but  averred  further, 
that  afterward,  and  before  the  expiration  of  six  months  from 
the  rendition  of  said  judgment,  the  period  allowed  by  law 
for  stay  of  execution  in  the  case,  the  appellant  had  acknowl- 
edged said  recognizance  before  said  justice,  and  that  the 
justice  attested  the  same  on  the  31st  day  of  August,  1878. 
This  error  was  assigned  with  sufficient  certainty,  and  the 
court  erred,  we  think,  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer  of  the  appellees  to  the  com- 
plaint for  an  injunction.  Though  the  appellant  signed  the 
recognizance  of  bail  in  the  absence  of  the  justice,  yet,  if  he 
afterward  went  before  the  justice  and  acknowledged  the  re- 
cognizance as  his  act,  and  that,  too,  before  the  time  for  the 
stay  of  execution  had  expired,  the  recognizance  was  just  as 
valid  and  binding  as  if  it  had  been  signed  at  the  time  it  was 
so  acknowledged.  Assuming  the  complaint  for  an  injunc- 
tion to  be  sufficient,  the  answer  was  also  sufficient,  and  the 
court  erred  in  sustaining  the  demurrer  to  it.  This  error  is 
apparent  upon  the  record  of  the  injunction  proceedings,  and 
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for  that  reason,  if  no  other,  the  complaint  to  reyiew  was 
sufficient,  and  the  demurrer  to  it  properly  overruled.  The 
recognizance  of  bail  is  not  invalid  because  it  was  not  attested 
by  the  justice  at  the  proper  time.  MiUer  v.  McAUister^  59 
Ind.  491.  It  is  the  privilege  of  the  judgment  debtor  to  put 
in  bail.  He  procured  the.  appellant  to  enter  into  this  recc^- 
nizance.  Both  the  justice  and  the  judgment  creditors  have 
assented  to  it,  and  he  should  not  complain  if  held  to  be 
bound  by  it. 

The  second  and  fourth  errors  assigned  by  the  appellant 
are,  in  substance,  the  same.  The  one  alleges  that  the  oouri 
erred  in  rendering  final  judgment  without  an  issue,  and  the 
other  that  it  erred  without  taking  a  rule  against  the  appel- 
lant to  answer. 

The  complaint  in  this  case  was  filed  to  review  the  original 
judgment  for  error  apparent  upon  its  face.  The  issue  ten- 
dered by  the  appellant's  demurrer  was  one  of  law,  and  its 
determination  ended  the  proceedings  to  review,  unless  the 
appellant  desired  to  put  in  an  answer  of  ntU  tid  record^  or 
other  matter  which  would  bar  an  appeal.  Richardsom  v. 
Howky  45  Ind.  451.  The  appellant  did  not  ask  leave  to  do 
this,  and  we  can  not  say  that  the  court  erred  in  not  entering 
a  rule  against  him,  or  in  rendering  final  judgment.  Unless 
the  appellant  desired  to  plead,  and  asked  leave  to  do  so,  it 
was  proper  to  render  final  judgment  upon  the  ovemiliDg  of 
the  demurrer  to  the  complaint.  The  presumption  is  in  favor 
of  the  action  of  the  court ;  and,  the  record  not  showing  that 
the  appellant  desired  to  plead  over,  he  will  be  presumed  to 
have  waived  his  right  to  do  so. 

The  third  error  assigned  is  the  refusal  of  the  court  to 
grant  leave  to  the  appellant  to  amend  his  complaint  in  the 
original  action.  As  we  have  seen,  the  ruling  of  the  court 
upon  the  appellant's  demurrer  to  the  complaint  left  nothing 
further  to  be  done  in  the  proceedings  to  review,  except  to 
pronounce  the  final  and  formal  judgment.    The  leave  to 
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amend  the  original  complaint  could  neither  be  asked  nor 
granted  as  a  part  of  the  proceedings  to  review.  Brawn  v. 
Keysevj  53  Ind.  85.     There  was  no  error  in  this. 

The  fifth  error  assigned  is,  in  substance,  the  same  as  the 
first  and  has  been  already  considered. 

The  sixth  error  is,  that  the  judgment  rendered  by  the 
court  is  void. 

It  is  not  the  purpose  of  the  judgment  in  the  proceedings 
to  review,  to  finally  dispose  of  the  action  reviewed.  It  re- 
verses and  sets  aside  the  judgment  in  the  original  action, 
just  as  would  a  judgment  of  reversal  in  this  court,  leaving 
the  action  to  proceed  as  if  no  trial  had  taken  place. 

The  judgment  is  quite  informal,  and  in  these  words: 
**And  the  court  overrules  the  defendant's  demurrer,  and  the 
defendant  excepts;  the  perpetual  injunction  hereinbefore 
granted  is  set  aside,  and  the  defendant  asks  leave  to  amend 
his  original  complaint,  which  leave  the  court  refuses  to  grant, 
and  the  defendant  excepts ;  and  final  judgment  is  rendered 
for  the  plaintiff,  and  the  defendant  Leech  pay  all  costs,  and 
defendant  excepts . ' ' 

We  think  this  sufficient,  and  that  it  operates  as  a  judg- 
ment, reversing  the  judgment  in  the  cause  under  review  and 
setting  aside  the  injunction  at  the  costs  of  the  appellant.  It 
does  not,  however,  nor  does  it  purport  to,  dispose  of  the 
original  cause.     That  remains  to  be  hereafter  disposed  of. 

We  think  there  is  no  available  error  in  the  record. 

Peb  Cubiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 
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The  State  v.  Wenzbl. 

Pleading.— ^acto.—ConcZu«ion«.— The  facts  stated  in  a  pleading  most 
determine  its  sufficiency,  and  general  averments  must  yield  to  the  par- 
ticular facts  stated. 

QAMS.—ForfeUed  BecognUance .— Warrant,— ExhtbUs,— Answer, — Instra- 
ments  which  are  not  the  foundation  of  a  pleading  should  not  he  made 
exhibits;  and  the  warrant  and  return,  upon  which  an  offender  was  ar- 
rested, are  no  part  of  an  answer  to  a  suit  upon  the  recognizance  eiita«d 
into  1)7  him,  and  do  not  aid  such  pleading  or  supply  material ayermoitB. 

Pbesumption.— Pu&Iic  0 fleers. —JjDta  the  contrary  is  shown,  public  offi^ 
cers  are  presumed  to  have  done  their  duty. 

Special  Constable. — Warrant.— Arresu--JurisdicUon.'-A  wairaat,  ta> 
justify  an  arrest  by  a  special  constable,  must  be  addressed  to  him  by 
name;  and,  unless  so  addressed,  an  arrest  by  him  by  virtue  thereof  oon- 
fers  no  jurisdiction  upon  the  examining  magistrate. 

Jurisdiction.— Fbid  Warrant.— Justice  of  the  Peace.— A  justice  of  the 
peace  can  not  acquire  jurisdiction  of  a  person  accused  of  crime  upoi 
an  .illegal  arrest  made  under  color  T>f  a  void  warrant 

SAMB.—Becognizance.—A  recognizance  taken  in  a  case  where  the  court 
has  no  jurisdiction  can/iot  be  enforced. 

Same. — ^A  court  of  general  superior  jurisdiction  may  take  a  reoognizaDce 
without,  of  its  own  motion,  inquiring  into  the  manner  in  which  the  ac- 
cused person  was  brought  before  it. 

Samb.— Estoppel.— "Where  one,  against  whom  an  accusation  of  a  felony 
had  been  formally  and  properly  lodged,  voluntarily  and  without  objec- 
tion enters  into  a  recognizance  in  a  court  of  general  jurisdiction,  he 
can  not  afterwards  escape  the  consequences  of  a  default  thereof  iipoB 
the  ground  that  the  officer  had  illegally  arre9ted  him.  In  such  case,  the 
jurisdiction  of  tlie  court  to  take  the  recognizance  is  in  all  respects  com- 
plete and  perfect. 

OOLLATEEAL  ATTA0K.--T7iMi$rm«fit.— t/iirtod<otion.---The  judgmeot  of  a 
court  upon  its  own  right  to  take  jurisdiction  can  not  be  collaterally 
questioned. 

Same.— J^nerj^  of  BecognUfance.—A&  a  rule,  an  entry  of  recognizance  can 
not  be  collaterally  impeached. 

From  the  Wabash*  Circuit  Court. 

D.  P.  Baldwin^  Attorney  General,  M.  Ooodj  Prosecut- 
ing Attorney,  and  0.  H.  Bogue^  for  the  State. 

A.  Taylor^  C.  CowgiUj  H.  B.  Shiveley  and  G.  E.  CowgiUf 
for  appellee. 
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Elliott,  C.  J. — ^The  complaint  of  the  State,  the  plaintiff 
below,  alleges  that  an  affidavit  was  filed  before  N.  P.  Ferry, 
a  justice  of  the  peace  of  Noble  township,  Wabash  coanty, 
charging  one  Christopher  Wenzel  with  perjury ;  that,  upon 
the  filing  of  the  affidavit,  the  justice  issued  a  warrant  for  the 
arrest  of  said  Christopher  Wenzel,  which  was  placed  in  the 
hands  of  the  sheriff  of  said  county  as  a  special  constable ; 
that  the  said  officer  did  arrest  said  Wenzel,  and  did  bring 
him  before  the  justice  by  whom  the  warrant  was  issued,  on 
the  6th  day  of  March,  1880 ;  that  the  case  was  called  for 
trial,  and  the  said  Wenzel,  being  present  in  person,  did  waive 
a  preliminary  examination,  whereupon  the  justice  required 
him  to  enter  into  a  recognizance  for  his  appearance  at  the 
next  term  of  the  Wabash  Circuit  Court ;  that  the  said  Wen- 
zel failed  to  give  such  recc^izance,  and  was  committed  to 
jail ;  that  on  the  15th  day  of  March,  1880,  said  Christopher 
Wenzel  was  brought  into  the  Wabash  Circuit  Court,  and 
that  he  and  the  appellee,  Jacob  Wenzel,  did,  in  open  court, 
enter  into  a  recognizance  for  the  appearance  of  the  former 
at  the  next  term  of  said  court,  and  that  default  was  made 
and  forfeiture  declared. 

The  answer  of  appellee,  omitting  merely  formal  parts,  is 
as  follows :  *'That  his  co-defendant,  the  said  Christopher, 
was  never  in  the  legal  custody  of  the  court  upon  the  charge 
of  perjury ;  that  the  arrest  of  the  said  Christopher,  made  by 
the  said  Asa  S.  Boss,  was  wholly  illegal  and  unwarranted, 
in  this,  to  wit,  that  the  said  Asa  S.  Ross  was  not,  at  the 
time  of  the  arrest  of  the  said  Christopher,  a  constable  of 
Wabash  county,  and  that  when,  said  justice,  N.  P.  Ferry, 
issued  his  warrant  for  the  arrest  of  said  Christopher,  and 
placed  the  same  in  the  hands  of  said  Ross,  he  did  not,  as 
the  statute  requires,  direct  it,  the  said  warrant,  in  name  to 
the  said  Ross.  A  copy  of  said  warrant  is  filed  herewith  and 
made  a  part  of  this  answer,  and  marked  ^Exhibit  A.' 
And  the  defendant  says  that  the  said  warrant  so  issued  by 
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Bald  justice  is  the  only  one  that  was  issued  by  the  said  jus- 
tice,  and  the  arrest  made  was  that  made  by  said  Asa  S.  Boss, 
and  no  other." 

Appellant  demurred  to  this  answer,  and  here  alleges  error 
upon  the  action  of  the  court  in  overruling  the  demurrer. 

The  facts  stated  in  the  answer  must  determine  its  suffi- 
ciency. Mere  general  conclusions  can  not  have  a  controlling 
effect  where  facts  are  specifically  stated.  The  general  aver- 
ment must  yield  to  the  particular  facts  stated  as  the  ground 
of  defence.  Neidefer  v.  Chaatain^  71  Ind.  363 ;  ReynMn 
V.  Copeland^  71  Ind.  422 ;  Richardson  v.  Snider^  72  Ind. 
425;  Woollen  v.  Whitacre,  73  Ind.  198;  Jackson  School 
Tp.  v.  Farhwj  75  Ind.  118 ;  Stack  v.  Beach,  74  Ind.  571. 

The  warrant  and  return  are  no  part  of  the  answer.  In- 
struments which  are  not  the  foundation  of  a  pleading  should 
not  be  made  exhibits.  The  rules  of  good  pleading  are  vio- 
lated in  every  case  where  this  is  done..  The  practice  has 
been  again  and  again  censured  by  this  court. 

The  appellee's  position  is,  that  the  Wabash  Circuit  Court 
liad  no  jurisdiction  of  the  person  of  Christopher  Wenzel, 
and  that  the  recognizance  is  therefore  void.  Valid  recogni- 
zances are  such  as  are  taken  by  courts  of  competent  jurisdie- 
tion.  A  recognizance  taken  in  a  case  where  there  is  no  ju- 
risdiction can  not  be  enforced.  Thus  far  the  law  is  plain. 
The  question  in  this  case  is,  Did  the  Wabash  Circuit  Court 
have  jurisdiction  at  the  time  the  recognizance  in  suit  was 
entered  into  ?  There  can  be  no  fair  debate  upon  the  question 
as  to  the  general  jurisdiction  of  that  court  over  the  subject- 
matter  of  felonies  and  recognizances.  That  it  does  possess 
such  jurisdiction  can  not  be  doubted.  Whether  it  possessed 
jurisdiction  of  the  person  of  Christopher  Wenzel,  is  the  de- 
batable question.  Appellee,  in  support  of  his  contention 
that  the  Wabash  Circuit  Court  did  not  have  jurisdiction  of 
Wenzel,  assigns  these  reasons : 
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1,  Thaty  as  the  warrant  is  addressed  to  ^'any  constable  of 
Wabash  county,  greeting/'  the  sheriff  had  no  authority  to 
arrest  upon  a  warrant  so  issued  and  addressed ; 

2.  That  the  warrant  was  void,  because  not  addressed  to 
Boss  by  name. 

The  first  of  these  reasons  is  very  easily  disposed  of.  The 
answer  does  not  aver  that  the  warrant  was  so  addressed. 
The  exhibit  filed  with  the  answer  neither  helps  nor  harms ; 
it  simply  has  nothing  at  all  to  do  with  the  pleading.  The 
presumption  upon  this  point  is  therefore  against  the  appel- 
lee ;  for,  until  the  contrary  appears,  public  officers  are  pre- 
sumed to  have  done  their  duty. 

The  second  of  the  reasons  urged  by  the  appellee  re- 
quires consideration.  It  is  shown  that  Boss  was  not  a  con- 
stable, and  the  State  concedes  that,  as  sheriff,  he  could  not 
serve  warrants  issued  by  justices,  unless  he  was  authorized 
as  a  special  constable.  Section  110  of  the  justices'  act  re- 
quires, that,  when  a  special  constable  is  appointed,  the  pro- 
cess shall  be  issued  to  him  by  name.  The  requirement  of 
the  statute  is  imperative.  The  process  will  not  protect  the 
person  assuming  to  act  as  special  constable,  unless  addressed 
to  him  as  the  statute  requires.  Benninghoof  v.  Finney ^  22 
Ind.  101 ;  Dietrichs  v.  iSchaWy  43  Ind.  175.  The  warrant 
upon  which  Christopher  Wenzel  was  arrested  did  not  justify 
Boss  in  arresting  him  ;  nor  did  such  arrest  confer  jurisdic- 
tion upon  the  examining  magistrate.  A  justice  of  the  peace 
can  not  acquire  jurisdiction  of  a  person  accused  of  crime 
upon  an  illegal  arrest  made  under  color  of  a  void  warrant. 

Counsel  for  the  State  argue  with  much  force  and  inge- 
nuity, that  the  circuit  court  had  a  right  to  take  the  recogni- 
zance, even  though  the  accused  person  was  improperly 
brought  before  it.  The  theory  of  counsel  is,  as  we  under- 
stand it,  that  the  circuit  court  is  one  of  superior  jurisdic- 
tion, having  general  authority  to  let  to  bail ;  and  that  it  is 
not  bound  to  inquire,  in  the  absence  of  objections  on  the 


432  '  SUPREME  COURT  OF  INDIANA, 


The  State  v.  Wenzel. 


part  of  the  accused,  into  the  manner  of  his  arrest  or  com- 
mitment.     There  are  cases  lending  appellant's  position 
strong    support.      In  Bex  y.   Marks,   3  East,   157,  the 
court^held,  that,  however  informal  the  arrest  and  commit- 
ment, yet,  if  a  crime  appear  to  have  been  committed,  the 
court  will  take  jurisdiction.     In  that  case  one  of  the  judges 
said:  '<And  it  is  equally  clear,  that  though  the  warrant  of 
commitment  be  informal,  yet  if  upon  the  depositions  re- 
turned the  court  see  that  a  felony  has  been  committed,  and 
that  there  is  a  reasonable  ground  of  charge  against  the  pris- 
oners,   they   will   not  bail  but  remand  them."      In  Ex 
parte  KraiiSi  1  B.  &  C.  258,  Abbott,  C.  J.,  refused  to  dis- 
charge accused  persons  although  they  had  been  wrongfully 
taken  into  custody.     In  another  case,  Ex  parte  JScotty  9  B. 
&  C.  446,  the  accused  person  had  been  arrested  in  a  foreign 
country,  and  was  in  custody  without  having  been  legally  ar- 
rested, and  it  was  held  that  the  court  should  entertain  juris- 
diction. Lord  Tenterden  there  said :  <*I  consider  the  pr^ent 
question  to  be  the  same  as  if  the  party  were  now  brought 
into  court  under  the  warrant  granted  for  her  apprehension ; 
she  ought  not  to  sustain  any  prejudice  from  the  circumstance 
of  her  having  been  committed  by  me  to  the  custody  of  the 
marshal.     The  question,  therefore,  is  this,  whether  if  a 
person  chaiged  with  a  crime  is  found  in  this  country,  it  is 
the  duty  of  the  court  to  take  care  that  such  a  party  shall  be 
amenable  to  justice,  or  whether  we  are  to  consider  the  cir- 
cumstances under  which  she  was  brought  here.  I  thought,  and 
still  continue  to  think,  that  we  can  not  inquire  into  them." 
There  are  cases  in  our  own  reports  sustaining  the  doctrine  for 
which  appellant  contends.  In  Adair  v.  The  State,  1  Blackf . 
200,  the  court  said :     <*The  objection  seems  to  arise  to  his 
(the  officer's)  taking  it  (the  recognizance)  on  affidavit  made 
before  another  officer ;  but  we  have  seen  no  case  that  looks 
beyond  the  face  of  the  recognizance,  on  a  motion  of  this 
nature.     The  recognizance,  when  filed,  is  in  the  nature  of  a 
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conditional  judgment  of  record  ;  and  when  the  recognizors 
fail  to  comply  with  the  condition,  the  judgment  becomes  ab- 
solute, and  stands  independent  of  any  previous  proceedings." 
The  court  in  another  case,  that  of  McCarty  v.  The' State f 
1  Blackf .  338,  said ;  **The  recognizance,wIien  filed,  is  a  record, 
and  presumes  that  the  charge  was  regularly  made  before  it 
was  acknowledged.  It  stands  on  its  own  terms,  indepen- 
dent of  any  previous  proceedings."  There  are  cases  in  other 
courts  maintaining  substantially  the  same  doctrine.  Shat- 
tuck  V.  Tfie  People^  4  Scam.  477  ;  The  People  v.  O^Brien^ 
41  111.  303  5  Wheeler  y.  The  People,  39  111.  430 ;  The  People 
T.  Kane,  4  Denio,  530.  Appellee  affirms  that  the  later  cases 
in  our  own  reports  hold  differently. 

The  case  first  brought  to  our  notice  is  that  of  Blackman 
Y.  The  State,  12  Ind.  556.  It  was  there  held  that  a  sheriff 
has  no  authority  merely  because  he  is  a  sheriff  to  take  a 
recognizance ;  that  he  has  such  authority  only  in  cases  where 
the'accused  is  in  his  custody  on  legal  process.  That  case  can, 
it  is  obvious,  have  no  application  to  such  a  case  as  the  pres- 
ent, where  the  recognizance  was  taken  by  a  court  of  general 
jurisdiction.  The  next  case  requiring  notice  is  that  Of  Hawk- 
ins  V.  The  State^  24  Ind.  288,  where  it  was  held,  that,  as  the 
jurisdiction  of  a  justice  of  the  peace  is  a  special  statutory  one, 
facts  must  be  averred  showing  that  he  had  authority  to  take 
the  recognizance,  and  this  holding  is  approved  in  Oachenhei- 
mer  v.  The  State,  28  Ind.  91,  and  in  The  State  v.  Oachenhei- 
mer,  30  Ind.  63.  In  these  cases  stress  is  laid  upon  the  char- 
acter of  the  court  by  which  the  recognizance  was  taken,  and 
the  decisions  are  controlled  by  that  consideration.  In  the  last 
of  these  cases  the  court  said :  << Indeed,  we  regarded  it  as  too 
familiar  a  proposition  to  justify  discussion,  that  the  proceed- 
ings of  a  court  of  inferior  and  limited  jurisdiction  can  not 
be  recognized  as  valid,  unless  the  facts  necessary  to  give  ju- 
risdiction in  the  particular  case  are  affirmatively  shown  to 

exist,  and  that  a  recognizance,  a  debt  of  record,  taken  by  a 
Vol.  77.-28 
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justice  of  the  peace,  is  within  the  rule."     The  court  in  the 
course  of  the  opinion  censured  the  majority  opinion  in  7%e 
People  V.  Kane^  supra,  but  expressly  approved  the  doctrine 
maintained  in  the  dissenting  opinion  of  Beardslet,  J.   The 
opinion  thus  approved  contains  this  statement :    ^'In  its  con- 
summation a  recognizance  always  becomes  matter  of  record- 
According  to  Lord  Coke,  records  'import  in  them  such  in- 
controllable  credit  and  veritie  as  they  admit  no  averment, 
plea,  or  proofe  to  the  contrarie.'     Co.  Litt.,  260,  a.     The 
rule  admits  of  some  qualifications  not  material  now  to  be 
considered ;  *  but  its  general  accuracy  can  not  be  ques- 
tioned."   It  is  also  said  by  the  same  judge :  ''As  to  courts 
of  general  jurisdiction   the  law  dispenses  with  all  aver- 
ments on  this  point,  as  it  raises  the  presumption  of  ju- 
risdiction."   The  principle  declared  in  this  last  statement 
is  recognized  by  many  cases  in  our  reports,  some  of  which 
are  collected  in  the  case  of  lies  v.  Watson,  76  Ind.  859. 
There  is  nothing  in  the  cases  relied  upon  by  appellee  which 
can  be  regarded  as  in  conflict  with  the  cases  found  in  the 
first  volume  of  our  reports.     We  think  that  sound  prin- 
ciple requires  that  it  should  be  held  that  a  court  of  general 
superior  jurisdiction  may  take  a  recognizance  without,  of  its 
own  motion,  inquiring  into  the  manner  in  which  the  accused 
person  was  brought  before  it.     If  it  were  otherwise,  one  ac- 
cused of  crime  in  a  regular  and  formal  manner  might  escape 
trial  and  punishment  by  voluntarily  entering  into  a  recog- 
nizance and  afterwards  defeat  the  enforcement  of  it  by  prov- 
ing that  he  was  illegally  arrested. 

There  is  another  important  element  in  this  case.  The  ac- 
cused voluntarily  and  without  objection  entered  into  the  re- 
cognizance which  the  State  seeks  to  enforce.  It  is  a  gen- 
eral principle,  running  through  all  our  cases,  that  a  party 
must  object  at  the  time  an  act  is  done  or  a  ruling  made  by 
the  court.  This  principle  has  been  applied  in  cases  where  a 
party  sought  a  reversal  of  a  judgment  sentencing  him  to 
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death.  It  is  true  of  the  vast  majority  of  cases,  that  silence 
is  acquiescence.  It  should  be  true  of  this.  We  think  the 
principle  has  been  directly  applied  to  just  such  cases.  It 
was  so  applied  in  McCarty  v.  The  State,  supra,  and  again 
in  Adair  v.  The  State,  supra,  and  also  in  the  case  of  The 
Feopie  v.  Leggett,  5  Barb.  360.  The  well-considered  case  of 
Daniels  v.  The  People,  6  Mich.  381,  recognizes  the  same 
general  principle.  We  are  not  here  considering  this  doc- 
trine in  connection  with  the  proceedings  in  a  court  of  infe- 
rior jurisdiction,  but  with  reference  to  a  proceeding  in  a 
^x>urt  of  superior  general  jurisdiction.  We  are  not  willing 
to  hold  that  one,  against  whom  an  accusation  of  felony  has 
been  formally  and  properly  lodged,  can  voluntarily  enter 
into  a  recognizance  in  a  court  of  general  jurisdiction,  and 
afterwards  escape  the  consequences  of  a  default  upon  the 
ground  that  a  ministerial  officer  had  illegally  arrested  him. 
To  hold  with  the  appellee  ifould  be  to  adjudge  that  a  court 
of  competent  jurisdiction  must,  in  cades  where  a  party  in  the 
-custody  of  the  sheriff  comes  in  and  asks  to  enter  into  a  re- 
cognizance, before  granting  the  request,  stop  and  inquire  by 
what  manner  the  accused  came  into  custody.  We  are  clear 
that  the  court  is  not  bound  to  do  any  such  thing,  but  has  a 
right  to  presume  that  the  accused  is  properly  within  its  ju- 
risdiction. If  the  accused  controverts  the  legality  of  the 
means  by  which  he  was  brought  into  court,  he  must  make 
known  his  objection,  and  not,  by  an  affirmative  act,  submit 
to  the  authority  of  the  court,  and  ask  of  it  the  privilege  of 
giving  bail.  As  the  court  possessed  plenary  jurisdiction  of 
the  subject-matter,  and  as  the  accused  voluntarily,  and  with- 
out objection,  submitted  his  person  to  the  jurisdiction  of  the 
court,  and,  in  acknowledgment  of  its  authority,  asked  that 
his  recognizance  be  accepted  and  made  part  of  its  record,  it 
must  be  held  that  the  jurisdiction  of  the  court  was  in  all 
respects  complete  and  perfect. 

There  is  still  another  phase  of  the  case.    The  accused 
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was  in  person  present  in  open  court  tendering  his  recogni* 
zance,  and  it  then  became  necessary  for  the  court  to  deter* 
mine  whether  it  had  jurisdiction  to  receive  the  bail  proffered. 
The  question  of  jurisdiction  was,  therefore,  one  for  deter- 
mination, and,  as  it  was  determined,  the  cori'ectness  of  that 
decision  can  not  be  impeached  in  this  collateral  manner.  It 
has  been  again  and  again  decided,  that  the  judgment  of  an 
inferior  court  upon  its  own  right  to  take  jurisdiction  can 
not  be  collaterally  questioned  ;  and  there  is  much  stronger 
reason  for  applying  the  rule  to  courts  of  general  superior 
jurisdiction.  The  general  rule  is,  that  an  entry  of  recogni- 
zance can  not  be  impeached  in  a  collatei-al  proceeding. 
Adair  v.  7%e  States  supra;  Doe  v.  Harper,  1  Ind.  427; 
Harris  v.  The  State,  ex  reh,  64  Ind.  2 ;  The  People  v.  Kane^ 
supra. 

In  speaking  of  a  recognizance,  the  Supreme  Court  of  Ill- 
inois said:  *<We  understand  the  law  to  be  well  settled, 
that  the  record  imports  absolute  verity,  and  no  averment 
can  be  taken  against  it.  For  this  reason  the  pleas  were  bad, 
and  the  demurrer  properly  sustained.  Stephen's  Plead.,  p. 
158 ;  The  People  v.  WatkinSy  19  111.  118 ;  Johnson  v.  2%e 
People,  31  111.  472."    Welbom  v.  The  People,  76  HI.  516. 

There  are,  in  many  respects,  essential  differences  between 
the  judgments  of  courts  of  inferior  and  those  of  general  su- 
perior jurisdiction.  It  is  the  ^general  rule,  as  we  have  al- 
ready intimated,  that  jurisdiction  must,  in  cases  of  judgments 
of  the  former  tribunals,  appear  upon  the  record  ;  but  whether 
this  rule  extends  to  cases  where  an  accused,  without  objec- 
tion, enters  into  a  recognizance  required  of  him  by  the  jus- 
tice of  the  peace,  where  he  is  personaUy  in  court  and  has 
full  opportunity  of  freely  objecting,  we  need  not,  and  do  not, 
decide.  The  record  does  not  present  this  question ;  for  the 
recognizance  here  sought  to  be  enforced  was  entered  into 
during  the  open  session  of  a  court  possessing  the  highest 
original  jurisdiction  of  criminal  offences. 

Judgment  reversed. 
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Special  Judge. — Jurisdiction. — ^Where,  upon  change  of  venue  for  objec- 
tion to  the  judge,  an  attorney  is  appointed  to  try  the  cause,  and  enters 
upon  that  duty,  he  will  not  lose  jurisdiction  to  try  it  because  of  a  con- 
tinuance, if  at  the  time  appointed  he  presents  himself  and  proceeds 
with  it. 

Practice. — Bill  of  Exceptions.—To  raise  a  question  in  the  Supreme 
Court  upon  the  action  of  the  court  below  in  overruling  a  motion  to 
strike  out  a  pleading,  a  bill  of  exceptions  is  necessary. 

Will. — Charge  on  Land.—NoUce.—A  testator  devised  his  real  estate 
and  personal  property  to  a  son,  <^on  condition  that  he  pay  to  M.  (a 
^rand-daughter)  one  tliousaud  dollars  when  she  reaches  thie  age  of 
twenty-one  years,  or  marries.'*  The  will  was  admitted  to  probate,  and 
duly  recorded.  Afterwards  the  son  conveyed  the  land  to  W.,*  who  im- 
mediately conveyed  it  to  the  son's  wife.  Subsequently  the  wife  and 
her  husband  joined  in  a  conveyance  of  it  to  their  infant  children,  in 
consideration  of  natural  love  and  affection  and  one  dollar.  After  her 
marriage  M.  sued  to  enforce  a  lien  on  the  land  for  her  legacy,  alleging 
the  son's  insolvency. 

Meldf  that  the  son  took  the  land  charged  with  the  legacy,  which  could  be 
enforced  by  suit. 

Held,  also,  that  the  will,  being  duly  proved  and  recorded,  was  notice  to 
everybody,  and  that  neither  the  wife,  infant  children,  nor  W..  the  inter- 
mediary, were  innocent  purchasers,  without  notice. 

From  the  Washington  Circuit  Court. 

JS.  B.  VoyleSi  A.  J5.  Collins  and  H.  Morris ^  for  appellants. 
H.  Heffren  and  J".  A.  Zaringy  for  appellees. 

BiCKNELL,  C.  C. — ^This  was  a  suit  to  construe  a  will  and 
have  a  legacy  declared  a  lien  upon  land.  Mitchell  Wilson 
died  iu  ISTl,  seized  of  the  land;  by  his  last  will,  dated  in 
1869,  he  gave  a  legacy  to  his  grand-daughter  Maria.  John 
D.  Wilson,  a  son  of  the  testator,  was  appointed  the  executor 
of  the  will,  and  he  was  the  principal  devisee  and  legatee. 

On  the  24th  of  October,  1874,  the  said  John  D.  Wilson 
|ind  Mary,  his  wife,  conveyed  the  land  to  Alonzo  Wilcox,  who 
on  the  same  day  reconveyed  it  to  the  said  Mary,  and  she  and 
her  husband,  on  the  19th  of  May,  1879,  after  this  suit  was 
brought,  conveyed  the  land  to  their  four  minor  children,  in 
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consideration  of  love  and  affection  and  one  dollar.  The 
grand-daughter  Maria  intermarried  with  Nathaniel  Piper  in 
December,  1878.  She  and  her  husband,  in  March,  1879, 
commenced  this  suit,  which,  after  several  changes  in  the 
pleadings,  was  reduced  to  a  single  paragraph  of  complaint 
against  John  D.  Wilson  and  wife.  The  complaint  set  forth 
a  copy  of  the  will,  and  alleged  that  the  land  was  thereby  de- 
vised to  John  D.  Wilson,  on  condition  that  he  should  pay 
said  Maria  $1,000  on  her  coming  of  age,  or  on  her  liiarriage  ; 
that  the  plaintiffs  were  married,  and  that  said  John  D.  Wil- 
son, instead  of  pa3ing  said  legacy,  conveyed  the  land  to 
Wilcox  who  reconveyed  it  to  said  Mary  Wilson  ;  that  the  en- 
tire personal  estate  of  the  testator  did  not  exceed  in  value 
$250  ;  that  said  legacy,  although  often  demanded,  has  never 
been  paid  ;  that  the  land  was  worth  $8,000  ;  that  said  John 
D.  Wilson  is  insolvent  and  without  any  property  of  which 
the  legacy  can  be  made.  The  complaint  prayed  for  judg- 
ment for  $1,500,  and  that  the  same  be  declared  a  lien  on  ssdd 
land,  and  for  other  proper  relief. 

At  the  April  term  of  the  court,  1879,  the  parties  appeared, 
and,  the  judge  of  the  court  being  disqualified,  the  cause,  by 
agreement  of  the  parties,  was  set  for  trial  before  an  attorney 
on  the  22d  day  of  April,  1879.  On  that  day  the  attorney 
appeared,  was  duly  sworn  and  took  jurisdiction  of  the  cause ; 
after  some  pleadings  and  motions  the  cause  was  continued 
until  the  next  term ;  at  the  next  term  the  attorney  again 
appeared  and  the  cause  was  again  continued  and  set  for  trial 
before  said  attorney  on  the  11th  of  November,  1879,  on 
which  day  the  attorney  came  again. 

In  the  mean  time,  in  October,  1879,  in  vacation,  the  plain- 
tiffs had  filed  a  supplemental  complaint  alleging  the  death 
of  the  said  Mary  Wilson  and  the  appointment  of  Asher  S. 
Wilcox  as  her  administrator  with  will  annexed,  and  that  be- 
fore her  death  she  and  her  husband  had  conveyed  the  land 
to  their  four  minor  children,  who,  with  said  administrator, 
were  by  said  supplemental  complaint  made  paities  to  the  suit* 
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The  cause  proceeded  before  said  attorney  as  special  judge, 
a  guardian  ad  litem  was  appointed  for  the  infants,  and  finally 
the  adult  defendants,  and  the  minors  by  guardian  ad  litems 
filed  answers  in  denial  qf  the  supplemental  complaint.  The 
cause  was  already  at  issue  between  the  plaintiffs  and  said 
Mary  Wilson  upon  a  general  denial  of  the  complaint,  and  a 
third  paragraph  of  answer  which  averred  that  said  Maria 
was  under  age  and  was  not  the  lawful  wife  of  her  co-plaintifi 
because  he  was  insane  at  the  time  of  the  alleged  marriage 
and  has  been  insane  ever  since. 

The  issues  were  tried  by  the  court  without  a  juiy ;  there 
was  a  finding  for  the  plaintiffs,  that  there  was  due  to  said 
Maria  on  account  of  said  legacy,  |1,050 ;  that  the  said  John 
D.  Wilson  was  then,  and  at  the  commencement  of  the  suit, 
insolvent ;  that  said  sum  of  $1,050  is  a  lien  on  the  land,  and 
that,  after  exhausting  the  property  of  said  John  D.  Wilson, 
the  interest  of  said  minor  defendants  in  said  land  ought  to 
be  sold,  etc.  The  defendants  moved  for  a  new  trial.  This 
motion  was  overruled,  and  judgment  was  rendered  upon  the 
finding.  All  the  defendants  appealed,  except  John  D.  Wil- 
son, who  refuses  to  join  in  the  appeal. 

The  following  are  the  reasons  alleged  for  a  new  trial : 

1 .  That  the  finding  is  not  sustained  by  sufficient  evidence ; 

2.  That  the  finding  is  contrary  to  law ; 

3.  That  the  court  admitted  improper  evidence  in  allowing 
marriage  to  be  proved  by  persons  who  were  present  at  the 
ceremony  and  saw  the  parties  married. 

The  appellants  assign  errors  as  follows : 

1.  The  court  erred  in  overruling  Mary  Wilson's  demur- 
rer to  the  complaint ; 

2.  The  court  erred  in  overruling  the  demurrer  to  the  sup- 
plemental complaint ; 

3.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ; 
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4.  The  court  had  no  jurisdiction  of  the  subject-matter  of 
the  action ; 

5.  The  court  erred  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  Mary  Wilson's  separate  answer ; 

6.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 
As  to  the  fourth  of  these  alleged  errors,  the  appellants, 

in  their  brief,  claim,  that,  ^^when  the  cause  was  continued 
at  the  April  term,  1879,  it,  by  operation  of  law,  passed  back 
into  the  term  following,  just  as  if  no  change  of  venue  had 
been  granted ;  but  the  said  attorney  went  upon  the  bendt 
at  the  August  term  and  proceeded  with  this  cause,  without 
the  same  being  reassigned  to  him.''  No  reassignment  was 
necessary.  Where  the  appointee  fails  to  appear,  then  the 
case  is  not  discontinued,  but  is  passed  to  and  continued 
upon  the  general  docket  of  the  court.  Singleton  v.  Pidgeon^ 
21  Ind.  118.  And  then  the  court  may  appoint  another 
judge  to  try  the  cause.  Olenn  v.  The  State^  ex  reL,  46 
Ind.  368.  In  the  case  at  bar,  however,  the  attorney  ap- 
pointed appeared  and  took  jurisdiction,  and  he  never  failed 
to  appear.  Having  taken  jurisdiction,  he  had  a  right  to 
continue  the  case  to  any  day.  He  continued  it  until  the 
next  general  term,  and  at  the  next  general  term  he  appeared 
and  went  on  with  the  case.  There  was  no  gap  or  intermis- 
sion in  the  proceedings ;  nothing  in  the  nature  of  a  discon- 
tinuance.  He  did  not  lose  jurisdiction  by  continuing  the  case. 

The  clerk  states  that  a  motion  was  made  to  strike  out  the 
supplemental  complaint,  on  a  special  appearance  for  that 
purpose,  and  that  said  motion  was  overruled  by  the  courfc 
and  the  defendants  excepted,  but  there  is  no  bill  of  excep- 
tions shpwing  anything  as  to  such  a  motion.  There  is,  there- 
fore, no  error  apparent  upon  the  record  in  reference  to 
jurisdiction. 

The  first,  second,  third  and  fifth  alleged  errors  present 
the  question,  what  is  the  proper  construction  of  the  will  in 
controversy  ?    If  the  legacy  was  charged  upon  the  land,  then 
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there  was  no  error  in  the  action  of  the  court  below  upon  the 
matter  now  under  consideration. 

The  bequest  about  which  the  controversy  arises  is  as 
follows  : 

"2.  Having  deeded  to  my  son  John  D.  Wilson  the  s.  w. 
i  of  section  7  in  town.  2  north,  of  range  5  east,  I  now  will 
to  him  the  n.  w.  ^  of  section  18  in  town.  2  north,  of  range 
5  east,  with  the  appurtenances,  to  him,  his  heirs  and  assigns 
forever ;  also  all  my  personal  property  of  every  name  and 
character,  upon  the  following  conditions,  viz. :  that  he  pay  to 
my  grand*daughter  Maria  E.,  child  of  John  and  Iffary  A« 
Rodman,  when  she  arrives  at  the  age  of  twenty-one  years  or 
marries,  the  sum  of  one  thousand  dollars ;  but,  in  case  of  the 
•  death  of  my  grand-daughter  aforesaid  before  mature  age  or 
marriage,  it  is  my  will  and  I  direct  that  my  executor  shall 
pay  said  sum  of  money  mentioned  as  her  portion  of  my  es- 
tate to  my  living  children,  share  and  share  alike." 

The  will  then  provides  that  in  case  of  John  D.  Wilson's 
death,  living  the  testator,  the  land  devised  to  him  should  be 
sold  and  the  proceeds  divided  equally  among  the  testator's 
living  children,  and  the  children  of  such  as  may  be  dead ; 
the  will  then  appoints  said  John  D.  Wilson  the  executor  of 
the  will. 

We  think  the  proper  construction  of  the  will  is,  that  the 
testator  intended  that  all  the  property  bequeathed  to  John 
D.  Wilson  should  be  responsible  for  the  legacy  in  contro- 
veray.  He  required  John  D.  Wilson  to  pay  the  legacy,  and 
gave  him  the  means  of  doing  it.  There  is  no  evidence  show- 
ing what  amount  of  personal  property  John  D.  Wilson  re- 
ceived as  legatee,  but  the  evidence  shows  that  he  was  insol- 
vent at  the  time  of  the  trial  and  for  some  time  before  suit 
was  brought.  If  the  land  were  still  in  his  hands,  it  would  be 
no  defence  for  him  to  say  that  the  legacy  was  chargeable 
upon  the  personal  property  which  he  had  squandered.  The 
lands  in  his  hands  would  be  liable.     The  will,  being  duly 
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proved  and  recorded ,  was  notice  to  everybody ;  neither 
Alonzo  Wilcox,  when  he  took  the  deed  from  John  D.  Wilson 
and  wife,  nor  Mrs.  Wilson,  when  she  took  the  deed  back 
from  Wilcox,  were  innocent  purchasers  without  notice ;  their 
agreement  that  they  would  pay  the  legacy  can  not  affect  the 
plaintiffs.  Under  the  circumstances,  the  final  conveyance 
by  JohnD.  Wilson  and  wife  to  their  minor  children  amounts 
to  nothing  so  far  as  these  plaintiffs  are  concerned.  The 
proper  construction  of  the  will  being  that  the  entire  property 
bequeathed  to  John  D.  Wilson  was  the  fund  out  of  which 
the  plaintiffs'  legacy  was  to  be  paid,  it  follows  that  there  was 
no  error  in  any  of  the  matters  embraced  in  the  first,  second, 
third  and,  fifth  specifications  of  the  assignment  of  errors. 

The  sixth  error  refers  to  overruling  the  motion  for  a  new 
trial.  We  think  the  evidence  fully  sustained  the  finding  and 
was  not  contrary  to  law,  and  there  was  no  error  in  permit- 
ting marriage  to  be  proved  by  a  person  who  performed  the 
ceremony  or  by  p.ny  person  who  was  present  and  saw  the 
parties  married.     2  Greenleaf  on  Evidence,  sec.  461. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  of  the  court  below  be,  and  it 
is  hereby,  in  all  things,  affirmed,  at  the  costs  of  the  appellants. 


^•» 
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C!ooK  V.  Howe. 

Practice.  —  General  Verdict.  —  Special  Finding. — Preewu^^tion.  -^adg- 
ment  must  be  rendered  on  the  general  verdict  whenever  the  special 
finding  of  facts  can  be  reconciled  therewith  on  any  reasonable  hy- 
pothesis; and  the  inconsistency  between  the  special  finding  of  facts 
and  the  general  verdict  must  be  such  that  It  can  not  be  reconciled  or 
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removed,  so  that  both  may  stand,  before  the  former  will  so  control  the 
latter  that  the  court  will  givje  judgment  accordingly.  Kothing  will  be 
presumed  in  aid  of  the  special  finding  of  facts;  but  every  reasonable 
presumption  must  be  indulged  in  favor  of  the  general  verdict. 
Slanper. — Bepeating  or  Speaking  Actionable  Words, — Malice, — Ordinarily,, 
malice  may  be  inferred  from  the  speaking  or  repeating  of  actionable 
words;  but,  if  they  were  spoken  on  a  justifiable  occasion,  the  plaintiff 
must  prove  express  malice  or  he  can  not  recover.  Where  the  jury 
found  specially  that  the  defendant  spoke  the  alleged  slanderous  words^ 
and  that  he  spolce  them  in  private,  in  good  faith  and  without  malice^ 
there  was  no  such  inconsistency  between  the  special  findings  and  the 
general  verdict  for  the  defendant  as  authorized  or  required  the  court 
to  render  judgment  for  the  plaintiff  on  the  special  findings  of  the  jury, 
notwithstanding  their  general  verdict. 

From  the  Henry  Circuit  Court. 

W.  March  and  J.  Brown^  for  appellant. 
i/.  H.  MeUetti  E.  H.  Bundy  and  M.  E.  Forknet^  for  ap- 
pellee. 

HowK,  J. — ^This  was  a  suit  by  the  appellee  to  recover 
damages  for  slanderous  words  alleged  to  have  been  spoken 
and  published  by  the  appellant,  of  and  concerning  the  said 
appellee.  The  cause,  having  been  put  at  issue,  was  tried  by 
a  jury,  and  a  general  verdict  was  returned  for  the  appellant^ 
the  defendant  below.  With  their  general  verdict,  the  jury 
also  returned  into  court  their  special  findings  upon  particu- 
lar questions  of  fact  submitted  to  them  by  the  parties,  under 
the  direction  of  the  court,  in  substance  as  follows : 

Ist.  Did  the  defendant  speak,  utter  and  publish,  of  and 
concerning  the  plaintiff,  the  sets  of  words  alleged  in  the 
complaint,,  or  the  substance  of  them,  or  either  of  said  sets 
of  words  or  the  substance  thereof? 

Ans.   Yes. 

2d.   Were  the  words  so  spoken  true  or  false? 

Ans.   False. 

3d.  Did  the  defendant,  at  or  about  the  time  specified  in 
the  complaint,  speak,  utter  and  publish,  of  and  concerning 
the  plaintiff,  the  following  words :    **I  heard  that  Howe  had 
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got  into  trouble,  that  he  was  arrested  in  Newcastle  and  had 
to  give  bail ;  some  woman  had  sworn  a  child  to  him?" 

Ans.   Yes. 

4th.   Were  said  words  so  spoken  trae  or  false? 

Ans.  False. 

5th.  Did  the  plaintiff  have  connection  or  commit  adultery 
with  C  ***  W  ***,  the  wife  of  J  ***  W  ***,  at  a  tenant- 
house  on  plaintiff's  farm,  in  Wayne  county,  Indiana,  on  the 
10th  day  of  November,  1876,  or  at  any  time  or  place? 

Ans.  No. 

In  answer  to  interrogatories  submitted  by  the  court  at  the 
appellant's  request,  the  jury  also  returned  their  special  find- 
ings of  facts,  as  follows : 

1st.  Were  not  the  words  charged  in  the  complaint,  and 
found  spoken  by  the  jury,  spoken  in  private  to  Carr  alone, 
and  in  answer  to  an  inquiry  made  by  Carr  as  to  what  he, 
Cook,  knew  of  a  report  at  Newcastle,  or  in  Henry  county, 
prejudicial  to  the  plaintiff,  in  good  faith  without  malice, 
and  did  not  Cook  at  the  time  tell  Carr,  that  he,  Cook,  did 
not  believe  the  report  true,  and  request  Carr  not  to  men- 
tion it? 

Ans.  Yes. 

2d.  Had  not  Cook,  previous  to  speaking  the  words  to 
C!arr,  been  told  there  was  such  a  report  about  the  jilaintiff 
as  he  stated  to  Carr? 

Ans.  Yes. 

The  appellee  moved  the  court  in  writing,  **to  render  judg- 
ment for  him  on  the  verdict  and  answers  of  the  jury  to  in- 
teiTogatories  in  said  cause  ;"  which  motion  was  sustained  by 
the  court,  and  to  this  ruling  the  appellant  excepted.  There- 
upon the  court  rendered  judgment,  that  the  appellee  recover 
of  the  appellant  his  costs  and  charges  herein  laid  out  and 
expended,  to  the  rendition  of  which  judgment  the  appellant 
at  the  time  excepted. 

From  this  judgment  this  appeal  is  prosecuted,  and  the  ap- 
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pellant  has  assigned  errors  in  this  court,  which  call  in  ques- 
tion the  decisions  of  the  trial  court,  in  sustaining  the  appel- 
lee's motion  for  a  judgment  in  his  favor  on  the  verdict  and 
special  findings  of  the  jury,  and  in  the  i*endition  of  said 
judgment. 

These  errors  seem  to  us  to  be  well  assigned.  There  was 
no  inconsistency  between  the  general  verdict  and  special 
findings  of  facts,  which  would  require  the  court  to  render 
judgment  for  the  appellee  upon  the  special  findings  of  the 
jury  in  his  favor,  notwithstanding  the  general  verdict  for 
the  appellant.  Section  337  of  the  code  provides,  that, 
'^When  the  special  finding  of  the  facts  is  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter,  a^d 
the  court  shall  give  judgment  accordingly."  In  construing 
this  section  of  the  code,  it  has  been  uniformly  held  by  this 
court,  that  the  inconsistency  between  the  special  finding  *of 
the  facts  and  the  general  verdict  must  be  of  such  a  charac- 
ter that  it  can  not  possibly  be  reconciled  or  removed,  so 
that  both  may  stand,  before  the  trial  court  can  be  required, 
or  will  be  authorized,  to  render  a  judgment  upon  such  spe- 
cial finding  against  the  party  in  whose  favor  the  jury  have 
found  in  their  general  verdict.  In  Ridgeway  v.  Dearingevy 
42  Ind.  157,  the  court  said:  <*If  the  special  findings  can, 
upon  any  hypothesis,,be  reconciled  with  the  general  verdict, 
the  latter  will  control,  and  the  court  will  not  render  judg- 
ment against  the  party  who  has  the  general  verdict  in  his 
favor."  Amidony.  Oaffj  24  Ind.  128 ;  N'ew  v.  Wambacfiy 
42  Ind.  456.  In  the  recent  case  of  McCaUister  v.  Mounts 
73  Ind.  559,  it  is  said :  *'The  court  will  not  presume  any- 
thing in  aid  of  the  special  findings  of  fact,  but,  on  the  con- 
trary, will  indulge  every  reasonable  presumption  in  favor  of 
the  general  verdict." 

In  the  case  at  bar,  the  jury  found  in  their  special  findings 
of  fact,  that  the  appellant  spoke  and  published  in  private  to 
one  Carr,  in  good  faith  and  without  malice,  the  alleged  slan- 
derous words,  and  that  the  words  spoken  were  false ;  and 
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that  he  spoke  such  words  in  response  to  a  question  by  Carr, 
and  told  him  at  the  time  that  he  did  not  believe  the  report 
to  be  true,  and  requested  Carr  not  to  mention  it.     There  is 
absolutely  nothing  in  the  facts  thus  specially  found,  as  it 
seems  to  us,  Tvhich  authorized  or  required  the  court  to  ren- 
der judgment  thereon,  or  which  was  so  inconsistent  with 
the  general  verdict  as  not  to  be  easily  reconcilable  therewith. 
In  Abrams  v.  Smithy  8  Blackf .  95,  in  delivering  the  opinion 
of  this  court,  Blackford,  J.,  said :    ^^The  repeating  or  first 
speaking  of  slanderous  words  may  be  often  justified,  with- 
out proving  them  to  be  true.     When  they  are  spoken  on  a 
justifiable  occasion  without  malice,  they  are  excusable  though 
fklse ;  and  evidence  that  they  were  so  spoken  is  admissible 
under  the  general  issue.   Malice  is  not  always  inferred  from 
the  speaking  of  words  which  unexplained  are  actionable. 
If  they  were  spoken  on  a  justifiable  occasion,  the  plaintiff 
must  prove  express  malice  or  he  can  not  recover."    In  such 
cases  malice  is  the  gist  of  the  action,  and  it  would  seem  that 
malice  might  have  been  implied  from  the  mere  speaking  of 
the  words,  if  the  jury  had  not  specially  found  that  the  words 
were  spoken  by  the  appellant  in  good  faith  and  without  mal- 
ice.    SkiUen  v.  Phillips^  23  Ind.  229.     Upon  this  point, 
that  the  words  were  spoken  by  the  appellant  without  malice, 
there  is  entire  harmony,  in  this  case,  between  the  special 
findings  of  facts  and  what  must  have  been  impliedly  found 
by  the  jury  in  their  general  verdict.     In  the  absence  of  any 
inconsistency  between  the  special  findings  of  fact  and  the 
general  verdict,  upon  the  controlling  question  of  the  want  of 
malice,  we  are  of  the  opinion  that  the  court  erred  in  sustain- 
ing the  appellee's  motion  for  a  judgment  in  his  favor,  not- 
withstanding the  general  verdict  in  favor  of  the  appellant. 
The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded,  with  instructions  to  overrule  appellee's 
motion  for  judgment,  and  to  render  judgment  for  the  ap- 
pellant upon  the  general  verdict,  for  his  costs  in  this  action 
expended. 
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AxKiJrs  V.  Van  Buren  School  Township.  iU  ^ 

Contract. — milled  Blanks, — 8c?iool  Law, — TeacJier, — A  contract  to 
teach  school,  which  is  left  blank  in  respect  to  the  terms  of  employment, 
and  contains  no  stipulation  that  the  blanks  shall  thereafter  be  filled, 
in  accordance  with  any  defined  or  definable  rule  or  ascertainable  facts, 
can  not  be  made  the  basis  of  an  action  against  the  township  for  refusing 
to  permit  the  plaintiff  to  teach  the  school. 

Sams. — I^ominal  Pamages, — If  treated  as  a  contract  of  employment  for  * 
an  indefinite  time,  the  damages  for  a  breach  would  be  nominal  only; 
and  there  is  no  available  error  in  sustaining  a  demurrer  to  a  complaint 
good  for  such  damages. 

From  the  Clay  Circuit  Court. 

W.  W.  Carter  J  S.  D.  Coffey  y  8.  M.  McOregiyr  and  J. 
Trisady  for  appellant. 

<r.  A.  Knight  and  C.  H.  Knight^  for  appellee. 

Woods,  J. — ^The  demurrer  of  the  appellant — who  was  the 
plaintiff  belo^ — to  the  answer  was  carried  back  and  sus- 
tained to  the  complaint,  and  judgment  given  for  the  appel- 
lee.    We  give  the  substance  of  the  complaint : 

The  plaintiff  says,  that,  on  the  6th  day  of  March,  1877, 
he  entered  into  a  contract  with  said  defendant  by  her  then 
trustee,  John  Steed,  to  teach  and  act  as  superintendent  of 
the  graded  school  of  the  town  of  Harmony,  in  said  county, 
the  same  not  being  an  incorporated  town,  for  the  then 
ensuing  school  year,  to  commence  on  the  —  day  of  Septem- 
ber, 1877,  at  and  for  the  agreed  price  of  $4.50  per  day; 
that  they  undertook  to  reduce  said  contract  to  writing,  but 
as  they  were  both  ignorant  of  the  amount  of  money  to  be 
used  for  said  school,  they  left  the  length  of  time  to  be 
taught  in  said  school  district  blank,  but  plaintiff  says  that 
all  the  material  parts  of  said  contract  were  reduced  to 
writing,  and  signed  by  this  plaintiff,  and  the  said  Steed,  for 
said  township,  a  copy  of  which  contract  is  tiled  herewith  and 
made  a  part  hereof ;  that  said  school,  when  ascertained,  was 
one  hundred  and  forty-eight  days,  and  at  the  commence- 
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ment  thereof  the  plaintiff  was  ready  and  willing  to  comply 
with  the  terms  of  said  contract  on  his  part,  and  on  the  first 
day  of  said  term  tendered  his  services  to  said  defendant  and 
demanded  to  be  permitted  to  teach  and  superintend  said 
school,  but  the  defendant  wholly  failed  to  comply  with  the 
terms  of  said  contract  on  her  part,  in  this,  that  the  defend- 
ant refused  to  allow  this  plaintiff  to  teach  or  superintend 
said  school,  but  let  the  same  to  another ;  that  during  all 
said  school  term  the  plaintiff  was  ready  and  willing  to 
comply  with  said  contntct ;  that  the  defendant  did  not  noti- 
fy him  that  he  could  not  teach  said  school  until  it  was  too 
late  for  him  to  get  a  school  elsewhere  during  said  school 
year,  and  he  was  compelled  to,  and  did  go  unemployed,  for 
the  whole  of  said  one  hundred  and  forty-eight  days.  Where- 
fore, etc. 

"Teacher's  contract :  It  is  hereby  contracted  and  aneed, 
between  John  Steed,  township  trustee  of  the  township  of 
Van  Buren,  county  of  Clay,  and  State  of  Indiana,  and  Wil- 
liam H.  Atkins,  a  regularly  licensed  teacher  of  said  county, 
that  the  said  William  H.  Atkins  shall  superintend  the  school 
'  in  Harmony,  and  teach  grade  No.  1  in  said  school  in  said 

township  for  the  term  of weeks,  of  five  days  each,  for 

the  sum  of  $4.50  per  day,  commencing  on  the  —  day  of 
September,  1877.  And  the  said  William  H.  Atkins  agrees 
faithfully,  etc.  *  *  ♦  The  said  John  Steed,  township 
trustee,  agrees  to  keep  the  school  house  in  said  district  in 
good  repair,  *  *  *  and  to  pay  the  said  William  H.  At- 
kins the  sum  of dollars,  the  same  being  the  amount  of 

wages  at  $4.50  per  day,  as  above  agreed  upon,  to  be  paid 
upon  the  receipt  of  his  report  as  teacher  of  said  school,  etc. 
Provided,  etc. 

**In  witness  whereof,  we  have  hereunto  subscribed  oar 
names,  this  6th  day  of  March,  1877. 

*«JoHN  Steed,  Township  Trustee. 

"William  H.  Atkins,  Teacher.'* 
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In  support  of  the  ruling  of  the  court  below,  it  is  claimed 
that  the  alleged  contract,  by  reason  of  the  unfilled  blanks,  is 
incomplete,  and  affords  no  ground  on  which  the  appellant 
can  predicate  a  claim  for  damages ;  and,  second,  that  the 
contract,  made  as  it  was,  ^^in  advance  of  the  apportionment 
of  the  school  fund,  by  the  State  superintendent  of  public 
instruction  and  the  county  auditors,  as  provided  in  sections 
109  and  118  of  the  common  school  law,"  was  beyond  the 
power  of  the  trustee  to  make.  Without  considering  the 
second  objection,  we  think  the  first  well  taken.  The  com- 
plaint shows  on  its  face  that  neither  verbally  nor  in  writing 
had  the  parties  come  to  a  complete  understanding.  The 
blanks  were  left  in  the  writing,  not  from  mistake  but  pur- 
posely, because  the  parties  were  not  ready  to  fill  them.  The 
writing  contains  no  agreement  that  the  blanks  shall  thereaf- 
ter be  filled,  in  accordance  with  any  defined  or  definable  rule 
or  ascertainable  facts.  There  is,  it  is  true,  an  averment  that 
the  employment  was  to  be  for  the  school  year,  but  it  is 
also  averred  that  all  the  material  parts  of  the  agreement 
were  reduced  to  writing,  and  there  is  nothing  in  the  writing 
which  requires  the  blanks  to  be  filled  for  one  term  rather 
than  for  another. 

If  treated  as  a  contract  of  employment  for  an  indefinite 
time,  the  appellant  could  claim  no  more  than  nominal  dam- 
ages for  the  breach  of  the  agreement.  There  is  no  availa- 
ble error  in  sustaining  a  demurrer  to  a  complaint  which  is 
good  for  such  damages  only.    Axtd  v.  Chaae^  aiUe^  p.  74. 

The  judgment  is  affirmed,  with  costs. 

Vol.  77.-29 
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No.  9701. 

Hays  v.  The  State. 

128    isl      Criminal  Law. — Indictment,— Practice,— The  sufQciency  of  an  indict- 
77  450  ment  may  be  questioned  for  the  first  time  in  the  Supreme  Ck>nrt. 

i^  ^1  Same.— ^9att/(  and  Battery.— Assault,— Cases  Dtstingtashed.-AB  indict- 
145  14)  ment,  charging  that  one  H., on,  etc.,  at,  etc.,  upon  one  B.,  ''felonlousiy, 
wilfully,  purposely  and  with  premeditated  malice,  in  a  rude,  insolent 
and  ang^  manner,  did  malce  an  assault,  and  did  then  and  there, 
against  and  upon  the  said  B.,  feloniously,  wilfully,  purposely  and  with 
premeditated  malice,  shoot  a  pistol,  loaded  with  gunpowder  and  leaden 
ball,  which  he,  the  said  H.,  then  and  there  held  in  his  hands,  vrith  in- 
tent then  and  there,  him,  the  said  B.,  feloniously,  wilfully,  porposely 
and  with  premeditated  malice,  to  kill  and  murder,*^  contains  a  good 
charge  of  assault  and  battery,  but  not  of  an  assault.  McCulleff  y.  The 
State,  62  Ind.  428,  and  Howard  y.  The  State,  67  Ind.  401,  distinguished. 
Same. — Self-Defenee.—^nstruction, — It  is  error  to  instruct  the  jury  that  a 
party  can  not  use  a  deadly  weapon  in  his  defence  upon  the  appearance 
or  apprehension  of  danger  merely,  where  the  danger  is  not  oedial  and 
substantial;  even  though  it  be  said  in  connection  with  a  proper  state- 
.  ment  of  the  law  of  self-defence,  given  in  a  preceding  part  of  the  same 
instruction. 

From  the  Pike  Circuit  Court. 

JS.  A.  Ely,  F.  B.  Posey,  J.  W.  WiUon  and  C.  H.  Bar- 
tony  for  appellant. 

jD.  p.  Baldwiuj  Attorney  General,  A,  H.  Taylor,  Pros- 
ecuting Attorney,  J.  E.  McCvUough  and  W.  F.  Toumsendf 
for  the  State. 

NiBLAGK,  J. — ^At  the  May  term,  1881,  of  the  court  below, 
the  appellant  was  indicted  for  an  assault  and  battery  with  in- 
tent to  commit  murder.  The  indictment  charged,  ^'  That 
one  William  J.  Hays,  late,"  etc.,  **on  the  17th  day  of  March, 
A.  D.  1881,  at,"  etc.,  ^'did  then  and  there,  in  and  upon  £d- 
mond  R.  Broyles,  feloniously,  wilfully,  purposely,  and  with 
premeditated  malice,  in  a  rude,  insolent,  and  angry  manner, 
make  an  assault,  and  did  then  and  there,  at,  against,  to  and 
upon  the  said  Edmond  R.  Broyles,  feloniously,  wilfully, 
purposely,  and  with  premeditated  malice,  shoot  a  certain 
pistol,  then  and  there  loaded  with  gunpowder  and  leaden 
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ball,  which  he,  the  said  William  J.  Hays,  then  and  there  had 
and  held  in  his  hands,  with  intent  then  and  there  and  there- 
by, him,  the  said  Edmond  E.  Broyles,  feloniously,  wilfully, 
purposely,  and  with  premeditated  malice,  to  kill  and  murder. ' ' 

A  jury  found  the  appellant  guilty  of  an  assault  and  battery 
only,  and  assessed  a  fine  against  him  Hn  the  sum  of  three 
hundred  dollars.  A  motion  for  a  new  trial  being  first  de- 
nied, judgment  was  rendered  upon  the  verdict.  No  motion 
to  quash  the  indictment  was  interposed  in  the  court  below, 
but  error  is  assigned  here  in  such  a  manner  as  to  raise  the 
question  of  the  sufficiency  of  the  indictment. 

It  is  now  well  settled,  that  the  sufficiency  of  an  indictment 
may  be  questioned  for  the  first  time  in  this  court  by  a  pro- 
per assignment  of  error.  Henderson  v.  The  States  60  Ind. 
296 ;  O'Brien  v.  The  State,  63  Ind.  242 ;  Arbintrode  v. 
Tlie  State,  67  Ind.  267.  These  cases  overrule  the  case  of 
Mayer  v.  The  State,  48  Ind.  122,  in  which  a  different  rule 
of  practice  was  recognized. 

The  appellant  contends  that  the  indictment  did  not  contain 
a  good  charge  of  eithjer  an  assault  or  an  assault  and  battery, 
and  that,  hence,  it  was  not  sufficient  to  support  the  proceed- 
ings and  judgment  which  were  had  below  upon  it.  The  in- 
dictment did  not  charge  that  the  *< unlawful  attempt''  to 
commit  a  violent  injury  on  Broyles  was  ** coupled  with  a 
present  ability"  to  inflict  such  an  injury.  Consequently,  a 
mere  assault  was  not  sufficiently  charged.  2  E.  S.  1876,  p. 
459  ;  The  State  v.  TrulocJc,  46  Ind.  289. 

The  statute  provides,  that  **Every  person  who  in  a  rude, 
insolent  or  angry  manner,  shall  unlawfully  touch  another, 
shall  be  deemed  guilty  of  an  assault  and  battery."  2  B.  S. 
1876,  p.  459,  sec.  7.  To  constitute  an  assault  and  battery, 
therefore,  the  * 'touching"  must  not  only  be  unlawful,  but 
it  must  be  done  in  either  a  rude,  insolent  or  angry  manner. 
The  charge  in  the  indictment,  that  the  shooting  was  done,  in 
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this  case,  ^^feloniously,"  was  equivalent  to  an  averment  that 
it  was  done  urdawfuUy.     Shinn  v.  The  JState^  68  Ind.  423. 

The  charge  that  the  appellant  ^'did  then  and  there,  at, 
against,  to  and  upon  the  said  Edmond  R.  Broyles,  feloni- 
ously, wilfully,  purposely  and  with  premeditated  malice, 
shoot  a  certain  pistol,  then  and  there  loaded  with  gunpow- 
der and  leaden  ball,"  was,  it  seems  to  us,  the  fair  equivalent 
of  an  averment  that  there  was  an  actual  ^^touching"  of  the 
person  of  Broyles,  with  a  leaden  ball,  and  that  this  ^'touch* 
ing"  was  done,  not  only  in  a  rude  and  insolent,  bat  also 
in  an  angry,  manner.  In  this  view  we  are  either  fully  or  in- 
f  erentially  sustained  by  the  cases  of  JarreU  v.  The  State,  58 
Ind.  293,  The  State  v.  Prather,  54  Ind.  63,  Shan  v.  The 
State,  42  Ind.  570,  ComeiUe  v.  The  State,  16  Ind.  232, 
and  The  State  v.  Farley,  14  Ind.  23. 

But  it  is  insisted  that  we  can  not  hold  the  indictment  good 
in  this  case  without  disregarding  the  cases  of  McCvUey  v.  The 
State,  62  Ind.  428,  and  Howard  v.  The  State,  67  Ind.  401. 
In  the  first  place,  the  phraseology  used  in  the  description  of 
the  offences  in  those  cases  was,  in  some  respects,  differ^it 
from  that  used  for  the  same  purpose  in  this  case.  In  the 
next  place,  the  precise  points  argued  and  decided  in  this 
case  were  neither  presented  nor  considered  as  controlling 
questions  in  those  cases.  What  was  said,  therefore,  in  those 
cases,  can  not  properly  be  used  as  precedents  against  the 
sufficiency  of  the  indictment  before  us.  The  appellant's 
objections  to  the  indictment  in  this  case  can  not  be  sustained. 

There  was  an  irreconcilable  conflict. in  the  evidence  as  to 
the  cause  of  the  difficulty  between  Broyles  and  the  appel- 
lant, and  as  to  the  circumstances  under  which  a  collision  be- 
tween them  took  place.  It  was,  however,  substantially 
agreed  that,  on  the  evening  of  the  17th  day  of  March,  1881, 
Broyles  being  on  his  way  home  from  a  neighboring  village, 
and  in  a  more  or  less  intoidcated  condition ,  stopped  in  at 
the  house  of  the  appellant ;  that  the  parties  met  upon  what 
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seemed  to  be  quite  friendly  terms ;  that  a  quarrel  soon  after- 
wards ensued,  resulting  in  some  sort  of  a  combat  or  colli- 
sion between  the  parties ;  that  this  combat  was  terminated 
by  the  appellant  striking  Broyles  a  heavy  blow  over  the  head 
with  a  pistol ;  that  thereupon  Broyles  left  the  house  ;  that 
after  proceeding  a  short  distance  he  picked  up  a  piece  of 
board  and  staited  to  return  to  the  house ;  that,  seeing  an  a^ 
near  by,  he  threw  down  the  board,  and,  taking  the  ax  in  his 
hands,  made  his  way  towards  the  house ;  that,  about  the 
time  he  reached  the  steps  at  the  front  door,  the  appellant 
fired  upon  him,  inflicting  some  severe,  but  not  fatal,  wounds. 

The  principal  question  at  the  trial  was,  whether  the  shoot- 
ing was  done  in  self-defence. 

The  court  gave  to,  the  jury  an  elaborately  prepared  series 
of  instructions. 

In  its  fourth  instruction  the  court  first  made  some  general 
statements  concerning  the  nature  of  the  crime  charged  and 
the  law  of  self-defence,  concluding  as  follows : 

*^If  the  defendant  was  himself  without  fault,  and  was  in 
danger  of  suffering  great  bodily  harm,  or  loss  of  life,  at  the 
hands  of  Broyles,  he  would  be  excusable  in  shooting  at  and 
against  Broyles,  whether  he  intended  to  kill  him  or  not,  and 
even  though  he  did  not  think  such  killing  was  necessary  to 
his  own  safety ;  or,  if  the  defendant  was  himself  without 
fault,  and  from  the  acts  of  the  said  Broyles  the  defendant 
believed,  and  had  reasonable  grounds  for  such  belief,  that 
he  was  in  danger  of  suffering  great  bodily  harm,  or  loss  of 
life,  at  the  hands  of  Broyles,  the  defendant  would  have  had 
the  right  to  defend  himself  from  such  apprehended  danger. 
A  shooting  under  such  circumstances  would  not  be  unlawful, 
-even  though  it  should  afterwards  turn  out  that  there  was 
really  no  danger.  But  in  a  case  where  there  is  really  no 
danger,  and  where  a  party  acts  simply  upon  appearances,  or 
apprehended  danger,  if  he  uses  a  dangerous  and  deadly 
weapon  in  such  a  way  as  Ukely  to  produce  death,  in  order 
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for  the  act  to  be  excusable  on  the  ground  of  self-defence^ 
the  dans:er  must  be  substantial  and  ursrent.  and  of  such  a 
character  that  it  can  not  be  otherwise  reasonably  avoided 
without  increasing  the  risk ;  for  whenever  the  danger  can  be 
reasonably  avoided,  in  such  cases  the  law  requires  that  the 
accused  do  avoid  such  apprehended  danger." 

The  appellant  claims  that  the  last  paragraph  of  this  in- 
struction was  inconsistent  with  and  neutralized  that  which 
immediately  preceded  it,  and  that  whether  considered  inde- 
pendently, or  in  connection  with  other  portions  of  the  in- 
struction, it  did  not  state  the  law  of  self-defence,  as  applica- 
ble to  the  case  at  bar,  correctly. 

The  paragraph  complained  of  impresses  us  as  having  been 
hastily,  and  probably  inadvertently,  given  to  the  jury,  and 
we  have  some  difficulty  in  determining  the  precise  meaning 
intended  to  be  conveyed  by  it ;  but,  construing  the  paragraph 
to  mean,  as  it  seems  to  us  to  fairly  imply,  that  a  party  can 
not  use  a  deadly  weapon  in  his  defence  upon  the  appearance 
or  apprehension  of  danger  merely,  and  can  only  use  such  a 
weapon  when  the  danger  is  actual  and  substantial,  we  feel 
constrained  to  hold  that,  when  taken  in  connection  with  the 
evidence  in  this  case,  it  was  calculated  to  confuse  the  minds 
of,  and  consequently  may  have  misled,  the  jury. 

Moore,  in  his  work  on  Criminal  Law,  at  section  853,  make^ 
the  following  summary  of  the  law  governing  the  subject- 
matter  embraced  in  the  paragraph  under  discussion :  "If 
the  attack  resisted  were  of  such  a  character  as  to  imperil 
life,  or  do  great  bodily  harm,  so  imminent  and  pressing  that 
a  prudent  man,  in  like  circumstances,  would  suppose  that  it 
was  necessary  to  take  the  life  of  the  assailant  to  save  his 
own,  or  prevent  his  receiving  great  bodily  harm,  and  defend* 
ant,  so  menaced,  acted  in  good  faith,  the  killing  is  justifia- 
ble, unless  more  force  were  used  than  was  necessary  to  avert 
the  apparently  impending  danger ;  and  mere  threatening  ac- 
tions can  justify  the  taking  of  life,  though  it  turn  out  that  the 
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danger  was  not  actual,  present,  urgent,  or  absolute."  This 
summary  of  the  law  of  self-defence  is  well  supported  by  the 
cases  and  text-writers  cited  by  the  author,  and  is  in  accord 
with  the  evident  weight  of  modern  authority.  See,  also, 
Seinhard  Ind.  Crim.  Law,  411. 

It  will  readily  be  seen  that  the  law  of  self-defence,  as 
given  to  the  jury  by  the  paragraph  of  instruction  objected 
to,  was  in  conflict  with  the  doctrine  on  that  subject  sum- 
marily stated  as  above  by  Moore,  and  was,  in  consequence, 
not  well  supported  by  the  authorities.  Error,  therefore, 
intervened  at  the  trial,  for  which  the  judgment  will  have  to 
be  reversed. 

We  have  not  considered  other  questions  discussed  by 
counsel,  as  they  may  not  arise  upon  another  trial. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 
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Malpractice.— P7eadin^.—Con«true^n.—(7<mtract-A  complaint  against 
a  surgeon  for  malpractice  in  treating  a  broken  limb,  which  alleges  an 
employment  of  the  defendant  '^to  set  and  reduce  the  said  fracture  *  *  * 
and  to  attend  to  and  cure  and  heal  the  same  for  a  certain  fee,  and  the 
said  defendant  undertook  and  entered  upon  such  retainer  and  employ- 
ment,'^ does  not  aUege  or  imply  more  than  the  duty  which  the  law  im- 
poses on  a  surgeon  who  undertakes  to  treat  such  an  injury,  viz. :  to 
exercise  reasonable  skill  and  care,  and  evidence  of  an  express  promise 
to  cure  is  not  necessary  to  sustain  it. 

From  the  Elkhart  Circuit  Court. 

J.  I.  Beat  J  C.  A.  O.  McClellaUj  J.  H.  Baker  and  J. 
A,  S.  Mitchell 9  for  appellant. 
W.  Oldsj  for  appellee. 
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WoRDEN,  J. — ^Action  by  the  appellee  against  the  appellant. 

Jadgment  for  the  plaintiff  below. 

The  following  is  the  paragraph  of  complaint  on  which  the 
plaintiff  recovered,  viz. : 

^'And  for  a  further  and  second  cause  of  action  said  plain- 
tiff complains  of  the  said  defendant,  for  that  the  said  plain- 
tiff, before  and  at  the  time  of  the  retainer  of  the  said  defend- 
ant hereinafter  mentioned,  had  had  the  bones  of  his  left 
leg  below  the  knee  broken  and  fractured,  and  that  after- 
wards, to  wit,  on  the  17th  day  of  November,  1874,  the  said 
plaintiff,  at  the  special  instance  and  request  of  the  said 
defendant,  retained  and  employed  the  said  defendant  as  a 
surgeon  to  set  and  reduce  the  said  fracture  of  the  bones  of 
his  said  leg  to  their  proper  place,  and  to  attend  to  and  cifre 
and  heal  the  same,  for  a  fee  and  reward  to  the  said  defend- 
ant in  this  behalf,  and  the  said  defendant  undertook  and 
entered  upon  such  retainer  and  employment ;  yet  the  said 
defendant,  not  regarding  his  duty  in  the  premises,  so  care- 
lessly, negligently  and  unskilfully  set  and  reduced  the  said 
fracture  of  said  leg,  and  so  negligently  and  unskilfully 
bound  up  and  dressed  and  bandaged  the  same,  and  so  un- 
skilfully and  negligently  nursed  and  attended  to  the  said 
fracture  and  injury,  that  the  plaintiff's  leg,  by  reason  of 
such  unskilfulness  and  negligence,  has  become  and  still  is 
crooked  and  shorter  than  its  natural  state,  and,  by  reason  of 
such  unskilfulness  and  negligence  of  defendant,  plaintiff  haB 
wholly  lost  the  use  of  his  said  leg,  wheraby  he  has  been 
greatly  injured  and  rendered  wholly  unfit  to  attend  to  and 
follow  his  lawful  business,  and  has  also  been  put  to  great 
expense,  to' wit,  the  sum  of  two  hundred  dollars,  in  and 
about  nursing  and  endeavoring  to  improve  and  cure  his  said 
leg,  to  the  damage  of  the  said  plaintiff  in  the  sum  of  ten 
thousand  dollars.     Wherefore,"  etc. 

The  following  paragraph  from  the  brief  of  counsel  for 
the  appellant,  will  show  the  ground  relied  upon  for  a  rever- 


NOVEMBER  TEBM,  1881.  457 

Hoopin/farner  «.  Levy. 

sal.  The  counsel  say:  *>The  first  question  presented  by 
this  record,  and  the  only  one  I  now  desire  to  discuss,  de- 
pends upon  the  character  of  the  second  paragraph  of  the 
complaint.  Does  this  paragraph  declare  upon  an  express 
promise  to  cure?  If  *so,  the  case  must  be  reversed,  for  the 
reason  that  there  was  no  evidence  to  support  such  promise  > 
and  for  the  further  reason  that  the  court  instructed  the  jury 
that  the  averment  *to  heal  and  cure '  might  be  disregarded, 
and  the  averment  that  he  was  ^to  treat  and  attend  to  the 
case,'  might  be  considered  the  gist  of  the  complaint." 

We  do  not  think  the  paragraph  contains  an  express  prom- 
ise to  cure.  It  alleges,  to  be  sure,  that  the  plaintiff  <<re- 
tained  and  employed  the  said  defendant  as  a  surgeon  to  set 
and  reduce  the  said  fracture  of  the  bones  of  his  said  leg  to 
their  proper  place,  and  to  attend  to  and  cure  and  heal  the 
same,  for  a  fee,"  etc.,  '<and  that  the  said  defendant  under- 
took and  entered  upon  such  retainer  and  employment." 

The  allegation,  that  the  defendant  undertook  and  entered 
upon  such  retainer  and  employment,  implies  no  more,  as  we 
think,  than  is  implied  by  law  from  the  undertaking  of  the 
service,  viz. :  that  he  would  bring  to  bear  a  reasonable  de- 
gree of  care  and  skill,  as  a  surgeon,  in  the  undertaking, 
llie  paragraph  is  much  like  the  first  count  in  the  declaration 
in  the  case  of  Reynolds  v.  Gfraves^  3  Wis.  416,  which  was 
held  not  to  contain  a  promise  to  cure.  There,  as  in  this 
case,  it  was  alleged  that  the  plaintiff  employed  the  defend- 
ant as  a  surgeon,  etc.,  ^'to  set,  dress,  take  care  of,  manage  and 
cure  a  certain  broken  bone  of  the  thigh  of  the  said  plaintiff 
then  lately  broken,  and  the  said  defendant  then  and  there 
accepted  and  entered  upon  the  said  employment  and  busi- 
ness." The  case  of  Gh*indle  v.  Hushj  7  Ohio,  462,  is  not 
in  point  here,  for  there  was  an  alleged  undertaking  to  set 
and  cure  the  broken  leg. 

The  judgment  below  is  affirmed,  with  costs. 
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Milner  et  al.  v.  Htland. 

Statute  op  JjiuiTATio^s.--Pleading.—I>emurrer,^Practice.^TJndeT  the 
code  every  action  must  be  brought  within  the  time  limited  by  the  stat- 
ute, but,  if  the  lapse  of  time  is  relied  upon,  ittnust,  as  a  general  rule,  be 
pleaded  to  the  action.  If,  however,  it  affirmatively  appears  from  the 
complaint  that  the  cause  of  action  is  barred,  notwithstanding  the  ex- 
ceptions in  the  statute,  the  objection  may  be  taken  by  demurrer. 

Same.— TVtMt  and  Trustee.-— Husband  and  TP(^e.— Where  a  wife  furnishes 
money  to  her  husband  with  which  to  purchase  land  for  her,  wad  he 
makes  the  purchase,  but  takes  the  title  In  his  own  name  without  the 
knowledge  or  consent  of  his  wife,  he  becomes  a  trustee  for  her,  and  the 
statute  of  limitations  does  not  commence  to  run  against  her  until  her 
husband  disavows  his  trust. 

Same. — Action  to  Quiet  Title. — In  an  action  to  quiet  title  by  one  in  pos- 
session against  another  out  of  possession,  an  answer  that  the  cause  of 
action  did  not  accrue  within  fifteen  years  is  insufficient,  as  the  answer 
is  not  applicable  to  the  case  made  by  the  complaint. 

Practice. — Answer. — Demurrer. — There  is  no  error  in  sustaining  a  demup- 
rer  to  a  paragraph  of  answer,  where  all  the  facts  admissible  under  it  are 
admissible  under  the  general  denial  which  i*eraains  on  file. 

Trust. — Secret  Trust. — Bona  fid^  Purchaser. — A  secret  trust  can  not  be 
enforced  against  the  purchaser  of  the  legal  title  for  value  and  withivnt 
any  notice  of  the  trust.  This  rule  protects  purchasers  at  sherifTs  sales 
as  well  as  at  private  sales.     TYacy  v.  Kelley,  52  Ind.  535,  explained. 

Same. — Counter-Claim. — Evidence. — ^In  an  action  to  enforce  a  trust  on  ical 
estate,  it  is  error  to  sustain  a  demurrer  to  a  counter-claim  by  a  defend- 
ant, averring  title  to  such  land  under  a  bona  fide  purchase  at  sheriirs 
sale,  without  notice,  and  such  error  is  not  rendered  harmless  by  evi- 
dence tending  to  show  constructive  notice. 

From  the  Spencer  Circuit  Court. 

C.  A.  DeBruler  and  E.  R.  Hatfieldy  for  appellants. 
T.  F.  DeBrulei'  and  C.  L.  Wedding ,  for  appellee. 

Best,  C. — ^The  appellee,  who  was  the  plaintiff,  alleged 
substantially  in  her  complaint,  that,  on  the  24th  day  of 
September,  1856,  she  placed  in  the  hands  of  her  husband, 
James  Hyland,  $5,000,  with  a  part  of  which  he  promised  to 
purchase  for  her  a  house  and  lot  in  Rockport,  Spencer 
county,  Indiana ;  that,  in  pursuance  of  said  undertaking, 
he  did,  on  said  day,  purchase  said  property  and  pay  for  it 
with  $2,000  of  said  money,  but,  in  violation  of  his  agree- 
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menty  and  in  fraud  of  her  rights,  took  an  Absolute  convey- 
ance  of  said  property  in  bis  own  name,  without  her  knowl- 
edge or  consent ;  that  she  did  not  learn  that  said  conveyance 
was  not  in  her  own  name  for  more  than  a  year  thereafter, 
and  that,  when  she  did  leaiii  it,  she  at  once  demanded  of 
bim  a  conveyance,  which  he  then,  and  at  many  times  there- 
after, promised  to  make,  admitted  that  it  belonged  to  her, 
and  never  disavowed  his  trust,  but  neglected  to  convey  the 
property  to  her ;  that,  on  the  24tb  day  of  November,  1874, 
said  James  Hyland  died  without  executing  such  conveyance, 
leaving  as  his  heirs  his  children,  Charles  W.,  Jennie  V., 
William  W.,  James,  Anna  and  Edward  Hyland,  to  whom 
said  realty  descended,  all  of  whom  were  minors  except 
Charles  W.,  and  all  of  whom  are  made  defendants.  She 
further  averred  that  the  appellants,  naming  them,  claim  to 
own  said  property,  or  some  part  thereof,  by  a  pretended  ti- 
tle that  is  adverse  to  her  title,  and  she  makes  them  defend- 
ants, asking  that  the  above  named  children  of  her  husband 
may  be  adjudged  to  hold  the  title  of  said  property  in  trust 
for  her ;  that  a  commissioner  may  be  appointed  to  convey  it 
to  her,  and  that  her  title  be  quieted  against  the  appellants. 

The  appellants  demurred  to  the  complaint  for  want  of 
facts,  which  was  overruled,  and  they  excepted.  They  then 
filed  an  answer  and  a  counter-claim.  The  first  paragraph 
of  the  answer  was  in  denial,  the  third  the  statute  of  limita- 
tions of  fifteen  years,  and  the  sixth  the  statute  of  twenty 
years. 

By  each  paragraph  of  the  counter-claim,  it  was  averred 
that  the  appellants,  and  others,  naming  them,  recovered 
judgments  against  said  James  Hyland  in  the  Spencer  Circuit 
Court  in  1874  ;  that  executions  were  duly  issued  upon  said 
judgments  and  levied  upon  said  property  during  the  lifetime 
of  said  James  Hyland ;  that  after  his  death,  but  before  said 
writs  had  expired,  the  sheriff  of  said  county  sold  said  proper- 
ty, upon  said  writs,  to  the  appellants,  who  purchased  and  paid 
thirteen  hundred  dollars  for  the  same,  received  a  certificate, 
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and  after  the  year  for  redemption  had  expired,  no  one  hav- 
ing redeemed  it,  obtained  a  deed  from  said  sheriff,  all  of 
which  was  done  in  good  faith,  and  without  any  notice  that 
the  plaintiff  had  any  claim  to  said  property  other  than  as 
the  widow  of  said  James  Hyland ;  and  asking  that  the  title 
to  two-thirds  of  said  property  be  adjudged  to  be  in  them. 

The  appellee  filed  separate  demurrers  to  the  third  and 
sixth  paragraphs  of  the  answer,  and  to  each  paragraph  of  the 
counter-claim.  These  were  sustained,  and  the  appellants 
excepted. 

Charles  W.  Hyland  disclaimed  any  interest  in  the  premi- 
ses, and  the  minor  defendants  answered  by  guardian  ad  liiem. 
The  issues  thus  formed  were  submitted  to  the  court  for  trial, 
and  a  judgment  was  rendered  for  the  appellee  in  accordance 
with  the  prayer  of  her  complaint.  From  this  judgment  the 
appellants  appeal,  and  assign  as  error  that  the  court  erred 
in  overruling  the  demurrer  to  the  complaint,  in  sustaining 
the  demurrers  to  the  third  and  sixth  paragraphs  of  the  an- 
swer, and  in  sustaining  the  demurrers  to  each  paragraph  of 
the  counter-claim. 

The  objections  urged  to  the  complaint  are,  first,  that  the 
claim  is  a  stale  one,  and,  second,  that  it  is  barred  by  the 
statute  of  limitations. 

Under  the  code,  every  action  must  be  brought  within  the 
time  limited  by  the  statute ;  and,  if  the  lapse  of  time  is  re- 
lied upon,  it  must  be  based  upon  some  statute,  which,  as  a 
general  rule,  must  be  pleaded  to  the  action.  Potter  v. 
Smith,  36  Ind.  231. 

It  has  been  held,  however,  that  when  it  appears  affirma- 
tively from  the  complaint,  that  the  plaintiff  is  barred,  not- 
withstanding the  exceptions  in  the  statute,  the  objection 
may  be  taken  by  demurrer.  Kent  v.  Taggarty  68  Ind.  163. 
Under  this  rule,  two  things  must  appear,  viz. :  that  the  plain- 
tiff is  not  within  any  exception,  and  that  the  statute  has  run 
the  full  time  limited.     The  appellants  assume  the  former. 


NOVEMBER  TERM,  1881.  461 

Milner  et  al.  v.  Hyland. 

and  seek  to  establish  the  latter  by  insisting  that  the  cause 
of  action  accrued  when  the  plaintiff  discovered  that  the  deed 
had  been  taken  in  her  deceased  husband's  name. 

This  position  can  not  be  maintained.  The  facts  estab- 
lished the  relation  of  trustee  and  ce$tui  que  trust  between 
the  plaintiff  and  her  husband  ;  and,  as  the  trust  was  a  con- 
tinuing one,  the  statute  would  not  commence  to  run  until 
he  disavowed  it.  Cunningham  v.  McKtndley,  22  Ind.  149  • 
This,  it  is  averred,  he  did  not  do  while  he  lived,  and,  there- 
fore, the  statute  did  not  commence  to  run  during  his  life- 
time. If  it  had,  the  appellants  can  not  avail  themselves  of 
it.  The  cause  of  action  that  then  accrued  was  against  the 
husband,  and  not  against  the  appellants.  Because  it  existed 
against  him,  it  is  now  asserted  against  his  children.  They 
may  insist  upon  or  waive  the  statute.  If  they  waive  it,  as 
they  have  done,  or  execute  the  trust,  as  they  may  do,  then, 
in  either  case,  as  against  the  appellants,  the  plaintiff  will  be 
considered  the  owner  of  the  property ;  and  the  question  is, 
when  did  the  cause  of  action  against  appellants  accrue?  For 
aught  that  appears,  it  did  not  accrue  twelve  months  before 
the  suit  was  instituted.  The  plaintiff  does  not  seek  to  en- 
force a  trust  against  them,  but  to  quiet  her  title  against 
their  pretended  claim.  Her  right  to  do  this  did  not  accrue 
until  such  claim  was  made ;  and,  as  it  'does  not  appear  when 
this  was  done,  it  does  not  appear  from  the  complaint  that 
her  cause  of  action  is  barred.  The  demurrer  was  properly 
overruled. 

The  next  question  is,  did  the  court  err  in  sustaining  de- 
murrers to  the  third  and  sixth  paragraphs  of  the  answer, 
each  of  which  alleged  that  the  cause  of  action  was  barred 
by  the  statute  of  limitations?  We  think  not.  Section  611 
of  the  code  provides,  that  **An  action  may  be  brought  by 
any  person  *  *  *  having  an  interest  in  real  property, 
against  another  who  claims  title  to  or  interest"  therein  ad- 
verse to  such  person.     The  language  of  the  statute  is  in  the 
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present  tense,  and  embraces  such  claims  as  are  asserted  at  the 
commencement  of  the  suit,  and  not  such  as  have  not  been 
made  for  fifteen  years.  No  one  ^^claims  title,"  within  the 
meaning  of  the  statute,  who  has  made  no  claim  within  fifteen 
years,  and,  therefore,  in  such  case,  the  title  can  not  be  qui- 
eted, for  the  obvious  reason  that  it  is  not  disturbed.  Such 
answer  is  not  applicable  to  such  case.  It  neither  denies  nor 
confesses  and  avoids  the  complaint.  Again,  the  general 
denial  was  filed,  and  all  defences  in  an  action  to  quiet  the 
title  to  real  estate  may  be  proved  under  such  answers. 
Crraham  v.  Graham y  55  Ind.  23.  Were  these  paragraphs 
good,  and  the  demurrers  improperly  sustained,  yet,  as  all 
defences  were  admissible  under  the  general  denial,  there  was 
no  error  in  sustaining  the  demurrers  to  them.  Patterson  v. 
Lord,  47  Ind.  203 ;  Smith  v.  Denmany  48  Ind.  65, 

The  remaining  question  is,  did  the  court  err  in  sustaining 
the  demurrers  to  each  parag]*aph  of  the  counter-claim?  The 
question  presented  by  these  rulings  is,  whether  the  title  to 
property,  acquired  by  a  bona  fide  purchaser  at  sheriff's  sale 
upon  a  judgment  against  the  pei*son  who  holds  the  legal  ti- 
tle to  the  same  in  trust  for  another,  will  prevail  over  the 
equity  of  the  latter?  When  the  judgments  through  which 
the  appellants  claim  were  rendered,  the  legal  title  to  the 
property  in  dispute  was  in  James  Hyland,  and  not  in  the  ap- 
pellee. She  had,  however,  furnished  the  money  with  which 
the  same  had  been  purchased,  and  the  title  was  taken  in  her 
husband's  name  without  her  consent.  As  between  them, 
she  was  the' equitable  owner  of  the  land,  and  entitled  to  hold 
the  same.  The  trust  thus  resulting  in  her  favor  continues, 
and  is  not  affected  by  sections  6  and  8  of  *^An  act  concern- 
ing trusts  and  powers,"  1  R.  S.  1876,  p.  915,  which  read 
as  follows : 

*'Sec.  6.  When  a  convevance,  for  a  valuable  considera- 
tion,  is  made  to  one  person,  and  the  consideration  therefor 
paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the 


NOVEMBER  TERM,  1881.  ,  463 

Milner  et  al.  v.  Uyland. 

latter ;  but  the  title  shall  vest  in  the  former,  subject  to  the 
provisions  of  the  next  two  sections." 

**Sec.  8.  The  provisions  of  the  section  next  before  the  last, 
shall  not  extend  to  cases  where  the  alienee  shall  have  taken  an 
absolute  conveyance  in  his  own  name,  without  the  consent  of 
the  person  with  whose  money  the  consideration  was  paid.^' 

The  trust  thus  resulting  and  recognized  by  these  sections, 
in  favor  of  the  appellee,  might  have  been  enforced  against 
James  Hyland  in  his  lifetime,  and  may  be  enforced  against 
his  heirs  and  all  persons  acquiring  an  interest  in  such  prop- 
erty, with  notice  of  such  trust.  Tracy  v.  KeUey^  52  Ind. 
535;  Moyerv.Hinman,  13  N.  Y.  180;  2  White  &  Tudor 
L.  C.  in  Eq.,  part  1,  p.  90. 

Can  it.  be  enforced  against  a  purchaser  for  value,  without 
notice  2 

Section  2  of  the  above  recited  act  provides  that  *'No 
such  trust,  whether  implied  or  created,  shall  defeat  the  title 
of  the  purchaser  for  a  valuable  consideration,  and  without 
notice  of  the  trust." 

The  trust  asserted  by  the  appellee  arises  by  implication  of 
law,  13  embraced  within  this  section  of  the  statute,  and  by 
its  terms  **can  not  defeat  the  title  of  a  purchaser  for  a  val- 
uable consideration,  and  without  notice  of  the  trust."  •.  This 
appears  so  plain  that  further  discussion  would  seem  unnec- 
essary, but  for  the  fact  that  it  is  earnestly  insisted  that  a 
purchaser  at  sheriff's  sale,  under  section  472  of  our  statute, 
<5an  hold  no  greater  interest  in  the  property  purchased  than 
the  judgment  debtor  possessed  ;  and,  in  support  of  this  posi- 
tion, the  case  of  Tracy  v.  Kelley^  52  Ind.  535,  is  cited. 

It  is  provided  by  section  472,  that,  '*Upon  the  sale  of  real 
estate  by  virtue  of  an  execution,  and  the  payment  of  the  pur- 
chase-money, the  sheriff  *  *  *  *  shall  execute  and  deliver 
to  the  purchaser  a  deed  of  conveyance  for  the  premises, 
:which  shall  be  valid  and  effectual  to  convey  all  the  right,  ti- 
tle and  interest  of  the  execution  debtor  therein  to  the  pur- 
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chaser."  Under  this  statute  the  purchaser  takes  all  the  in- 
terest the  execution  debtor  had  in  the  premises,  but  it  does 
not  determine  whether  secret  equities  can  be  asserted  against 
such  title  as  a  bona  fide  purchaser  at  such  sale  acquires. 

In  Tract/  v.  KeUey^  supi'Uy  a  similar  trust  was  enforced 
against  a  purchaser  at  sheriff's  sale,  but  it  will  be  observed 
that  it  was  averred  in  that  case,  that  Mrs.  Kelley,  the  cestui 
que  trusty  was  in  possession  of  the  land  when  such  purchase 
was  made.  If  so,  such  possession  was  constructive  notice 
of  the  trust,  and  such  purchase  was  made  with  notice.  These 
facts  did  not  bring  the  purchaser  within  the  class  protected 
by  section  2,  TOpra;  nor  should  his  title  prevent  the  assertion 
of  such  an  equity.  It  is  true  that  the  language  employed  by 
the  court  seems  to  support  the  position  of  the  appellee,  but 
when  it  is  borne  in  mind  that  the  sale  of  which  the  court 
was  speaking  was  made  with  notice  of  the  trust  to  the  pur- 
chaser, the  language  employed  defined  accurately  the  rights 
of  the  parties.  The  language  used  was :  *<This  sale  conveys 
no  greater  right  to  the  plaintiffs  than  was  in  Kelley  at  the 
time.  If  the  interest  of  Mrs.  Kelley  in  the  land  existed  at 
that  time,  it  remained  in  it  after  the  sale." 

Of  course,  if  the  purchaser  bought  with  notice  of  the 
trust,  actual  or  constructive,  he  took  the  interest  the  execu- 
tion debtor  possessed,  and  the  interest  the  cestui  que  trust 
bad  in  the  land  at  the  time  of  the  sale  remained  in  it  after- 
ward, unaffected  by  such  sale.  The  language  employed, 
however,  does  not  exi^ress  the  law  as  to  a  purchaser  for 
value  without  notice,  as  his  title  can  not  be  defeated  by  such 
secret  equity,  but  is  protected  by  sec.  2,  supra.  This  stat- 
ute is  plain,  needs  no  construction,  and  fully  covers  the 
question  under  discussion.  Indeed,  this  court  has  already 
decided  this  precise  question  in  the  case  of  Catkerwood  v. 
Watsorij  65  Ind.  576,  in  which  it  was  held,  that  a  resulting 
trust,  like  this  one,  could  not  be  asserted  against  a  purchaser 
at  sheriff's  sale  for  value,  and  without  notice  of  the  trust, 
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as  the  title  of  such  purchaser  was  protected  by  sec.  2,  above 
cited.  It  18  true  that  a  purchaser  at  sheriff's  sale,  under 
sec.  472,  only  takes  such  title  as  the  execution  debtor  has  ; 
but  as  between  the  debtor  having  the  legal  title,  and  third 
parties  having  no  notice  of  outstanding  equities,  such  debtor 
has  the  title ;  in  other  words,  he  owns  the  land,  and  sec.  2, 
supra  ^  prohibits  the  assertion  of  secret  equities  against  the 
title  thus  acquired. 

This  rule  is  neither  new  nor  local  to  this  State.  It  is 
nearly  universal.  In  2  White  &  Tudor' s  Leading  Cases  in 
Equity,  part  1,  p.  93,  it  is  said:  ^'Although  the  lien  of 
a  judgment  is  limited  to  the  estate  of  the  debtor,  and  does 
not  bind  any  right  that  could  not  have  been  enforced  by 
him,  this  rule  does  not  neccessarily  apply  to  a  purchaser 
under  the  judgment.  The  right  of  a  buyer  to  protection 
against  latent  defects,  which  he  has  no  means  of  ascertain- 
ing, is  the  same  whether  the  sale  is  voluntary  or  the  act  of 
the  law.  It  follows  that  a  purchase  at  a  judicial  sale  per- 
fected by  the  execution  of  a  deed  discharges  prior  equities, 
and  antecedent  grants  or  mortgages  which  have  not  been 
duly  recorded  and  are  not  brought  home  to  the  pm*chaser 
by  notice.''    ' 

Numerous*  authorities,  from  several  States,  are  cited  in 
support  of  this  statement  of  the  law,  many  of  which  we  have 
examined,  with  others,  and  think  they  fully  sustain  the 
statement. 

Bearing  in  mind  that  the  title  to  the  land  was  in  James 

Hyland  by  deed  duly  recorded,  he  must  be  regarded  as  the 

owner  of  the  land  as  to  third  parties  who  have  acquired  an 

interest  for  value,  and  without  notice  of  appellee's  equity ; 

and  had  he  conveyed  the  land  to  a  bona  fide  purchaser  the 

appellee  would  have  been  powerless  to  enforce  her  equity 

against  such  purchaser.     Authorities  need  not  be  cited  in 

support  of  this  proposition,  nor  need  any  be  cited  to  show 

that  a  bona  fide  purchaser  at  sheriff's  sale  is  entitled  to  the 
Vol.  77.— 30 
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same  protection  as  such  purchaser  from  the  execution  debtor. 
Both  are  regarded  as  purchasers  for  value  and  without  no- 
tice, and  the  title  of  each  is  protected  alike  by  sec.  2^  supra. 

Had  James  Hyland  executed  the  trust  by  conveying  the 
land  to  the  appellee,  and  had  appellants  purchased  the  land 
as  alleged,  without  notice,  actual  or  constructive,  of  such 
trust  or  such  deed,  she  could  not  have  enforced  against  ap- 
pellants the  one  or  the  other.  She  could  not  have  enforced 
the  trust  because  of  section  2,  supra ;  nor  could  she  have 
enforced  the  equity  created  by  the  deed ,  because  of  sections 
11  and  16,  1  R.  S.  1876,  pp.  364,  365.  Section  11  provides 
that  **No  conveyance  of  any  real  estate  in  fee  simple  ♦  *  * 
4shall  be  valid  and  effectual  against  any  person  other  than 
the  grantor,  his  heirs  and  devisees,  and  persons  having  no- 
tice thereof,  unless  it  is  made  by  a  deed  recorded  within 
the  time  and  in  the  manner  provided  in  this  act." 

Section  16  provides  that  *>  Every  conveyance  *  *  of 
land  *  *  shall  be  recorded  in  the  recorder's  office  of  the 
county  where  such  lands  shall  be  situated,  and  every  con- 
veyance *  *  *  not  so  recorded  in  forty-five  days  from 
the  execution  thereof,  shall  be  fraudulent  and  void  as  against 
any  subsequent  purchaser,  *  *  in  good  faith,  tor  a  valuable 
consideration." 

As  before  stated,  if  James  Hyland  had  executed  the  trust 
by  making  the  appellee  a  deed,  and  appellants  had  pur- 
chased for  value,  and  without  notice  of  such  deed,  such  con- 
veyance would  have  been  void  against  them  ;  and  it  would 
indeed  be  strange  if  the  trust  may  be  enforced  when  a  deed, 
made  in  execution  of  such  trust,  is  void.  It  is  true  that  the 
conveyance  is  void  by  sections  11  and  16,  supra,  of  our 
statute,  and  they  do  not  embrace  the  trust  sought  to  be  en- 
forced, but  section  2,  supra,  does,  and  all  of  them  are  in 
harmony,  prohibiting  the  assertion  of  secret  equities  against 
bona  fide  purchasers,  whether  they  arise  by  implication  of 
law  or  are  created  by  instruments  in  writing. 
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What  we  have  said  does  not  contravene  the  rule  that  the 
judgment  lien  is  limited  to  the  interest  of  the  judgment 
debtor  in  the  property,  but  is  in  entire  accord  with  it.  But, 
while  this  is  true,  it  does  not  follow  that  the  title  of  a  pur- 
chaser at  sheriff's  sale  can  be  thus  limited.  Indeed,  courts 
of  equity  are  often  resorted  to  to  limit  the  judgment  lien  so 
as  to  prevent  the  loss  of  equitable  interests  by  the  sale  of 
the  property  to  a  bona  fide  purchaser  under  such  judgment. 

In  White  &Tudor,  supra^  p.  90,  it  is  said :  *^It  is  not  just 
that  property  which  belongs  in  equity  and  good  conscience  to 
A.,  should  be  taken  for  the  debt  of  B.,  and  a  chancellor  will 
not  suffer  the  lien  which  the  judgment  creditor  has  acquired 
on  the  legal  title,  to  be  used  as  a  means  of  producing  such 
a  result."  Again:  ^<At  law  a  judgment  is  a  general  lien 
upon  all  the  legal  interest  of  the  debtor  in  his  real  estate,  but 
in  chancery  that  general  lien  is  controlled  by  equity,  so  as  to 
protect  the  rights  of  those  who  are  entitled  to  an  equitable 
interest  in  the  lands  or  in  the  proceeds  thereof." 

It  is  well  settled  that  a  judgment  lien  is  subject  to  all 
equities  existing  against  the  debtor  at  the  rendition  of  the 
judgment,  and  a  court  of  equity  will  limit  the  lien  to  the  ac- 
tual interest  of  the  judgment  debtor ;  but  the  very  fact  that 
a  court  of  equity  will  thus  limit  the  lien  proceeds  upon  the 
assumption,  that,  if  the  land  is  sold  to  a  bona  fide  purchaser, 
the  existing  equities  can  not  be  enforced  against  such  pur- 
chaser. If  such  purchaser  can  not  hold  the  land  against 
such  equities,  it  would  be  idle  for  a  court  of  equity  to  inter- 
fere for  the  purpose  of  limiting  such  liens  to  the  interest  of 
the  judgment  debtor.  Indeed,  the  very  fact,  that  such  equi- 
ties can  not  be  enforced  against  such  title,  furnishes  the  only 
^ound  for  equitable  interference. 

We  are,  therefore,  clear  that  the  title  of  such  purchaser 
<^n  not  be  defeated  by  such  trust,  and  therefore  think  the 
court  erred  in  sustaining  the  demurrers  to  each  paragraph 
of  appellants'  counter-claim. 
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Per  Cubiam. — ^It  is,  therefore,  ordered,  upon  the  forego- 
ing opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellee,  with  instructions 
to  overrule  the  demurrers  to  each  paragraph  of  the  counter- 
claim, and  for  further  proceedings. 

On  Petition  for  a  Rehearing. 

Best,  C. — A  rehearing  is  asked  on  the  ground  that  the 
evidence  shows  that  the  appellee  was  in  possession  at  the 
time  appellants  purchased  the  premises  in  dispute,  and  it  is 
insisted  that  such  possession  was  constructive  notice  of  ap- 
pellee's equity.  This  is  a  misapprehension  of  the  record. 
It  does  not  contain  the  evidence,  and  if  it  did  an  erroneow 
ruling  upon  the  pleadings  could  not,  in  this  way,  be  ren- 
dered harmless.  Issue  must  be  taken  upon  the  counter- 
claim and  appellants  allowed  an  opportunity  to  prove  the 
averment,  that,  at  the  time  of  their  purchase,  they  did  not 
have  actual  or  constructive  notice  of  appellee's  equity. 

Per  Curiam. — ^Petition  overruled. 


•  •• 
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Justice  op  the  TEkCE.-'Pleading.^8^fflcieney  of  Compl(Hnt.^-In  cMl 
suits  originating  before  justices  of  the  peace,  if  the  plaintiff's  complaint 
state  such  facts  as  will  inform  the  defendant  of  the  nature  of  the  action, 
and  be  so  explicit  that  a  judgment  thereon  wiU  bar  another  suit  for  the 
same  cause,  it  will  be  sufficient,  even  on  a  demurrer  thereto  for  the 
want  of  f  lUJts. 

Practice.— J?<Z2  of  Exceptions.— Evidenee,^Te»Umony. -^When  a  biU  of 
exceptions  concludes  with  the  statement,  ^^this  was  all  the  testimony 
given  in  the  cause,''  and  the  bill  shows  on  its  face  that  it  does  not  con- 
tain aU  the  evidence  given  in  the  case,  it  wiU  present  no  question  which 
dex)end8  for  its  decision  upon  the  evidence. 
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Marion  Superior  Court.— (?«n«raZ  and  Special  Terms,-- Appeals  to 
Supreme  Court,— Assignment  of  Error,— An  appeal  will  not  lie  from  any 
judgment  or  decision  of  the  Marion  Superior  Court,  at  special  term, 
directly  to  the  Supreme  Court,  but  only  to  the  former  court  in  general 
term,fron[i  whose  order,  decision  or  judgment  alone  an  appeal  may  be 
taken  to  the  Supreme  Court.  On  such  latter  appeal,  the  only  proper 
assignment  of  error  is,  that  the  couit  in  general  term  had  erred  in  its 
judgment,  affirming  or  reversing,  as  the  case  might  be,  the  judgment 
of  the  court  at  special  term.  • 

From  the  Marion  Superior  Court. 

D,  V.  Bums  and  C.  8.  Denny y  for  appellant. 
A.  F.  Denny ^  for  appellee. 

H0WK9  J. — This  suit  was  commenced  by  the  appellee 
a^inst  the  appellant,  before  a  justice  of  the  peace  of  Ma- 
rion county,  upon  a  claim  for  services  rendered,  in  the  sum 
of  $150.  Upon  a  trial  had,  the  justice  gave  judgment  for 
the  appellee  for  the  full  amount  of  his  claim,  from  which 
an  appeal  was  duly  taken  by  the  appellant  to  the  court  be- 
low. In  that  court,  at  special  term,  the  cause  was  tried  by 
the  court,  and  a  finding  was  made  for  the  appellee  in  the 
full  sum  demanded  ;  and,  over  the  appellant's  motion  for  a 
new  trial,  and  his  exception  saved,  judgment  was  rendered 
accordingly.  Qn  appeal  to  the  general  term  of  the  court, 
the  judgment  of  the  special  term  was  affirmed,  and  from  this 
judgment  of  affirmance,  this  appeal  is  now  here  prosecuted. 

By  a  proper  assignment  of  error,  the  appellant  has  brought 
before  this  court  the  errors  assigned  by  him  on  his  appeal 
to  the  superior  court  in  general  term,  as  follows : 

1 .  The  court  at  special  term  erred  in  overruling  his  mo- 
tion for  a  new  trial ;  and, 

2.  The  appellee's  complaint  does  not  state  facts  sufficient 
4o  constitute  a  cause  of  action. 

In  his  complaint,  the  appellee  alleged,  in  substance,  that, 
on  September  9tb,  1876,  he  was,  and  since  had  been,  en- 
gaged in  the  business  of  a  real  estate  broker,  in  the  city  of 
Indianapolis,  which  the  appellant  well  knew ;  that  the  ap- 
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pellant  employed  the  appellee  to  sell  for  him  certain  real 
estate  in  said  city,  particularly  described,  for  the  price  of 
$5,500 ;  that,  in  pursuance  of  said  employment,  the  appel- 
lee procured  a  purchaser  for  said  lot,  who  was  able  and  will- 
ing to  purchase  the  same  on  the  terms  demanded  by  the  ap- 
pellant, but  he  refused  and  neglected  to  execute  the  proper 
deed  or  deeds  for  said  real  estate,  although  the  purchaser  so 
furnished  by  appellee  was  anxious,  ready  and  willing,  as  well 
as  able,  to  perform  his  part  of  said  trade ;  that,  by  reason  of 
the  premises,  the  appellant  became  and  was  indebted  to  ap- 
pellee, in  the  sum  of  $150,  which  was  the  reasonable  value 
of  his  services,  according  to  the  established  custom  of  bro- 
kers in  the  real  estate  business  in  said  city  of  Indianapolis, 
which  said  sum  was  then  past  due  and  wholly  unpaid. 
Wherefore,  etc. 

The  appellant  did  not  object  to  the  sufficiency  of  this 
complaint,  either  before  the  justice  or  in  the  court  below  at 
special  term,  but  the  objection  was  made  for  the  first  time, 
after  trial  and  judgment,  in  an  appellate  court.  The  objec- 
tion came  too  late,  even  if  it  would  otherwise  have  bt*en 
available.  But  it  mav  be  regarded  as  settled  law  in  this 
State,  that,  in  suits  originating,  as  this  one  did,  before  a  jus- 
tice of  the  peace,  the  complaint  will  be  held  sufficient,  e^en 
on  a  demurrer  for  the  want  of  facts,  if  it  will  inform  the 
defendant  of  the  nature  of  the  plaintiff's  cause  of  action, 
and  be  so  explicit  that  a  judgment  thereon  may  be  used  as 
a  bar  to  another  suit  for  the  same  cause  of  action.  PoweU 
V.  DeHart^  55  Ind.  94 ;  Tlie  United  States  Express  Co.  v. 
Reefer,  59  Ind.  263 ;  HeweU  v.  Jenkins,  60  Ind.  110  ;  Smith 
V.  Stanford,  62  Ind.  392 ;  The  City  of  Goshen  v.  Kern,  63 
Ind.  468 ;  DePriest  v.  The  State,  68  Ind.  569. 

There  can  be  no  doubt,  as  it  seems  to  us,  that  in  the  case 
at  bar  the  appellee's  complaint  fully  informed  the  appellant 
of  the  nature  of  his  cause  of  action,  and  was  so  explicit  in 
its  allegations  of  fact  that  a  judgment  thereon  might  be 
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used  as  a  complete  bar  to  another  suit  for  the  same  cause  of 
action.  It  follows,  therefore,  that  the  coII^>laint  in  this  case 
stated  facts  sufficient  to  constitute  a  cause  of  action. 

In  his  motion  for  a  new  trial,  the  appellant  assigned  the 
following  causes  therefor  : 

1.  The  finding  of  the  court  was  contrary  to,  and  was  not 
supported  by,  the  evidence ;  and, 

2.  The  damages  assessed  were  excessive. 

It  will  be  readily  seen  that  neither  of  these  causes  for  a 
new  trial  presents  any  question  for  the  decision  of  this  court, 
if  it  can  not  be  said  that  the  evidence  is  in  the  record.  The 
bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence given  in  the  cause,  but,  after  setting  out  the  testi- 
mony of  the  parties  given  on  the  trial,  the  bill  of  exceptions 
concludes  with  a  statement  that  ^^this  was  all  the  testimony 
given  in  said  cause."  It  is  apparent  on  the  face  of  the  bill 
of  exceptions,  that  it  does  not  contain  all  the  evidence,  al- 
though it  may  have  contained  all  the  oral  testimony  given 
on  the  trial  of  the  cause,  for  it  contains  the  statement  that 
the  appellant  offered  the  interrogatories  propounded  to  ap- 
pellee, and  his  answers  thereto,  which  were  admitted.  These 
interrogatories  and  answers  are  not  contained  in  the  bill  of 
exceptions  nor  elsewhere  in  the  record.  In  McDonald  v. 
MfeSj  61  Ind.  279,  the  bill  of  exceptions  had  concluded,  as 
in  this  case,  with  a  statement  to  the  effect  that  this  was  all 
the  testimony  given  in  the  cause.  Upon  this  point  the  court 
there  said :  **  'Testimony'  is  not  the  proper  word  to  be  used 
in  that  connection.  Testimony  is  the  statement  or  declara- 
tion of  a  witness ;  it  is  merely  a  species  or  class  of  *  evi- 
dence,' which  latter  word  is  the  proper  one  to  be  used  in  the 
conclusion  of  a  bill  of  exceptions, which  contains  the  evidence 
introduced  on  the  trial  of  a  cause.  For  evidence  includes  all 
testimony,  while  testimony  does  not  include  all  evidence." 

When  it  appears,  as  it  does  in  the  case  at  bar,  that  writ- 
ten evidence  was  introduced  on  the  trial,  which  is  not  con- 
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tained  in  the  bill  of  exceptions,  it  must  be  held,  as  we  now 
hold)  that  this  court  can  not  consider  and  determine  any 
question  which  depends  for  its  proper  decision  upon  the 
weight  or  sufficiency  of  the  evidence.  T/ie  Gazetle  Printing 
Co.  V.  Morssj  60  Ind.  153. 

The  court  committed  no  error,  we  think,  in  overruling  the 
appellant's  motion  for  a  new  trial. 

The  transcript  of  the  record  of  this  cause,  with  the  appel- 
lant's assignment  of  error  endorsed  thereon,  was  filed  in  this 
court  on  the  1st  day  of  February,  1879,  and  on  the  28th 
day  of  May,  1879,  the  cause  was  submitted  by  agreement. 
Briefs  were  thereafter  filed  in  due  time  by  the  counsel  of 
the  respective  parties,  and  the  cause  was  ready  for  distribu- 
tion and  decision,  in  its  order.  The  case  remained  in  this 
condition  for  about  eighteen  months,  or  until  the  11th  day 
of  November,  1880,  at  which  time  a  writ  of  certiot^ari  was 
issued  out  of  this  court  on  the  appellant's  application,  ad- 
dressed *to  the  clerk  of  the  court  below,  and  requiring  him 
to  certify  to  this  court  the  proceedings  had  upon  a  motion 
to  amend  the  record,  which  was  made  and  ruled  upon  by  the 
court  below.  Afterwards,  on  the  13th  day  of  December, 
1880,  the  return  of  the  clerk  of  the  court  below  to  the  cer- 
tiorarij  with  a  certified  transcript  of  the  proceedings  had  oh 
said  motion,  was  filed  in  this  court,  and,  on  the  19th  day  of 
December,  1881,  apparently  without  notice  to  the  appellee 
and  without  the  leave  of  this  court,  the  appellant  endorsed 
on  the  original  transcript  an  additional  assignment  of  error. 
In  this  assignment  the  appellant  said  ^^that  the  court  below, 
in  special  term,  committed  a  further  error,  in  this,  that  it 
overruled  the  motion  to  amend  the  bill  of  exceptions  herein, 
and  that  the  court  in  general  term  eired  in  affirming  said 
action  and  judgment  of  the  special  term." 

If  it  was  intended  by  the  latter  clause  of  this  assignment 
of  error,  to  say  that  the  court  in  general  term  erred  in  af- 
firming the  action  and  judgment  of  the  special  term  in  over- 
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ruling  the  appellant's  motion  to  amend  the  bill  of  excep- 
tioBS,  then  the  truth  of  such  assignment  is  not  shown  by  the 
transcript  of  the  record  certified  to  this  court  by  the  clerk 
of  the  court  below,  in  obedience  to  said  writ  of  cei^tiorari. 
For  this  transcript  shows  only  the  proceedings  had  upon  the 
petition  or  motion  to  amend  the  record  by  the  court  in  special 
term,  and  does  not  show  that  any  appeal  was  taken  there- 
from to,  or  that  any  action  was  had  thereon  by,  the  court 
below  in  general  term.  'We  are  of  the  opinion,  therefore, 
that  this  additional  assignment  of  error  presents  no  question 
for  the  decision  of  this  court.  For  no  provision  is  made  in 
the  statute  under  which  the  Marion  Superior  Court  is  or- 
ganized, for  an  appeal  direct  to  this  court  from  any  order, 
decision  or  judgment  of  the  court  in  special  term  ;  but  all 
such  appeals  must  be  taken  to  the  court  below  in  general 
term,  from  whose  order,  decision  or  judgment  alone  an  ap- 
peal will  lie  to  this  court.  Besides,  it  is  settled  by  the  de- 
cisions of  this  court,  that,  on  appeals  from  the  Marion  Su- 
perior Court,  the  only  proper  assignment  of  error  here  is 
that  the  court  below  in  general  term  had  erred  in  affirming 
or  reversing,  as  the  case  might  be,  the  judgment  of  the  court 
in  special  term,  and  that  this  assignment  of  error  would 
bring  before  this  court  for  consideration  and  decision  the 
errors  assigned  in  the  court  below  in  general  term,  and  none 
other.  Wesley  v.  Milford^  41  Ind.  413  ;^  Van  Ihisen  v. 
Eindkburger,  44  Ind.  282 ;  CUne  v.  Love,  47  Ind.  258 ; 
Coffin  V.  Campbell^  68  Ind.  452. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Supreme  CojjBT.~-JudgmeiU,^8pecial  Findtng.-^ThB  decision  of  tlie  Su- 
preme Court,  that  '^Judgment  should  have  been  rendered  lor  the  de- 
fendant upon  the  special  findings  upon  the  motion  therefor,^'  upon  re- 
turn of  the  case  below,  entitles  him  to  judgment,  notwithstanding  the 
general  verdict  in  favor  of  plaintiff. 

From  the  Huntington  Circuit  Court. 

J.  B,  Kenner^  B.  M.  Cobb  and  J,  I.  DtUe,  for  appellant. 
J.  C.  Branyan  and  C.  W.  WatJcinSj  for  appellee. 

Fbanklin,  C. — This  case  has  heretofore  been  before  this 
court.  See  Smith  v.  Zent^  59  Ind.  362.  It  was  then  re- 
versed, and  this  court  decided  that  <<  Judgment  should  have 
been  rendered  for  the  defendant  on  the  special  findings, 
upon  the  motion  therefor." 

Upon  the  return  of  the  case  to  the  court  below,  appellant 
"moved  the  court  for  judgment  for  costs,  notwithstanding 
the  general  verdict  in  favor  of  the  plaintiff,  as  the  special 
findings  are  inconsistent  therewith,"  which  motion  was 
overruled,  and  the  appellant  excepted. 

He  brings  the  case  again  to  this  court,  and  assigns  for  er- 
ror the  overruling  of  his  motion  for  judment.  We  think 
the  motion  was  substantially  for  a  judgment  in  his  favor  on 
the  special  findings ;  and,  as  this  court  had  heretofore  set- 
tled the  question,  that  he  had  a  right  to  such  judgment,  the 
court  below  erred  in  oveiTuling  the  motion.  Cutsinger  v. 
Nebeker,  58  Ind.  401. 

Pee  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  reversed,  at  appellee's  costs,  and  that  the  cause  be 
remanded  to  the  court  below  with  instructions  for  further 
proceedings  in  accordance  with  this  opinion. 
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No.  7840. 

HiNKLEY  V.  The  Fourth  National  Bank  op  St.  Loui&. 

Bill  of  Exchange. — Presentment. — Acceptor,— In  an  action  by  an  en- 
dorser against  the  acceptor  of  a  bill  of  exchange,  it  is  not  necessary  for 
the  complaint  to  allege  that  the  bill  was  presented  for  payment. 

Same. — Accommodation  Acceptor. — Innocent  Holder. — Burden  of  Proof. — 
Consideration. —Where  one,  not  deceived  or  defrauded,  voluntarily 
accepts  a  bill  of  exchange  for  the  accommodation  of  another,  he  can 
not  impose  upon  the  indorsee  the  burden  of  showing  that  he  became 
such  indorsee  in  good  faith,  for  value  and  before  maturity.  Harbison 
y.  The  State  Bank^  28  Ind.  133,  distinguished.  Nor  can  he  shift  the  bur- 
den upon  the  endorsee  by  proving  that  he  received  no  consideration 
for  his  acceptance;  he  must,  also,  show  that  there  was  no  considera- 
tion between  the  endorsee  who  sues  and  his  immediate  endorser. 

From  the  Marion  Circuit  Court. 

JB.  F.  Davis  and  J.  L.  Bloomer ,  for  appellant. 
J.  M.  Judah  and  A.  S.  CaldrveU^  for  appellee. 

Elliott,  C.  J. — ^The  appellee  instituted  separate  actions 
upon  two  bills  of  exchange,  drawn  upon  and  accepted  by 
the  appellant.  The  cases  were  afterward  consolidated  and 
tried  together. 

It  is  urged  that  the  complaint  is  defective,  because  it  does 
not  aver  that  the  bills  were  presented  for  payment.  There 
is  no  force  in  this  objection.  It  was  not  necessary  to  show 
a  presentment  for  payment  in  order  to  hold  the  acceptor. 
The  acceptor  is  the  party  primarily  liable,  and  presentment 
for  payment  is  not  necessary  to  fix  an  already  existing,  ab- 
solute primary  liability.  1  Daniels  Neg.  Instr. ,  pp.  426, 455  ; 
The  Eaton^  etc.^  R.  R.  Co.  v.  Hunt,  20  Ind.  457. 

The  appellant  testified  upon  the  trial  that  he  received  no 
consideration  for  his  acceptance,  and  that  he  was  a  mere  ac- 
commodation acceptor.  Appellee  introduced  the  bills  and 
the  endorsements,  from  which  it  appeared  that  the  original 
payees,  H.  W.  Flint  &  Co.,  endorsed  the  bills  to  Schaum- 
berg  Bros.,  and  they  to  the  appellee.  Appellee  offered  no 
evidence  showing  what  consideration  was  paid  by  it  for  the 
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bills,  and  appellant  insists  that,  because  no  such  evidenoe 
was  introduced,  there  ought  not  to  have  been  a  recovery. 
Harbison  v.  27ie  Bank,  etc^  28  Ind.  133,  is  relied  upoa. 
That  case  does  not  lay  down  any  such  doctrine  as  that  for 
which  appellant  contends.  It  was  there  rightly  held,  that, 
where  a  bill  or  note  is  shown  to  have  been  obtained  by 
fraud,  the  party  suing  upon  it  must  show  that  he  became  a 
holder  for  value,  and  before  maturity.  That  doctrine  does 
not  apply  to  such  a  case  as  the  present,  where  the  element 
of  fraud  is  altogether  wanting.  The  appellant  was  not  de- 
i^eived  or  defrauded.  He  voluntarily  accepted  bills  for  tha 
accommodation  of  another,  and  is  not  in  a  situation  to  im- 
pose upon  the  holder  the  burden  of  showing  that  he  became 
such  in  good  faith,  for  value  and  before  maturity.  Spur- 
^n  V.  McPheeCerSf  42  Ind.  527. 

An  acceptor  of  a  bill  of  exchange  can  not  shift  the  bur- 
den upon  the  endorsee  by  proving  that  he  received  no  con- 
sideration for  his  acceptance.  There  is  a  double  burden 
upon  such  an  acceptor.  He  must  not  only  show  that  he  ac- 
cepted without  consideration,  but  he  must  also  show  that 
there  was  no  consideration  between  the  endorsee  who  sues 
and  his  immediate  endorser.  Mills  v.  Barber^  1  M.  &  W. 
425  ;  ffarger  v.  Worrall,  69  N.  Y.  370 ;  JSUicoU  v.  Martin, 
6  Md.  509  ;  Holme  v.  Karsper^  5  Binney,  469  ;  CoUins  v.  OH- 
bert,  94  U.  S.  753. 

Judgment  affirmed,  with  costs. 
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Medcalf  v.  Brown. 

PLEADiNG.^Corwideration.— lVomi86  not  to  Sue,^Bastardy.^A  promise 
not  to  prosecute  a  charge  of  bastardy  against  the  maker  of  a  note  is  a 
good  consideration. 
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Same,— Answer.— An  ans^^er,  that  a  note  was  given  in  consideration  of 
such  promise,  and  that  the  promise  had  heen  broken  by  the  institution 
of  a  prosecution,  wouid  be  good  if  it  alleged  that  the  promise  was  the 
sole  consideration,  otherwise  not. 

From  the  Warrick  Circuit  Court. 

G.  L .  Reinhard  and  W.  W.  Medcalf ^  for  appellant. 
W.  M.  Hoggatt  and  O.  T.  Burton^  for  appellee. 

Woods,  J. — ^Action  upon  two  promissory  notes,  and  to 
foreclose  a  mortgage  made  to  secure  the  payment  of  the 
notes.  The  appellee  filed  an  answer  of  two  paragraphs^ 
^hich,  upon  demurrer  by  the  appellant  for  the  want  of  facts, 
the  court  held  good.  To  the  second  paragraph  of  the  ap* 
pellant's  reply,  the  court  sustained  the  appellee's  demurrer 
for  want  of  facts,  and,  the  appellant  declining  to  plead  fur- 
ther, gave  judgment  for  the  appellee. 

The  appellant,  making  no  point  upon  the  fact  that  the 
court  gave  judgment  in  disregard  of  his  first  paragraph  of 
i^ply»  which  was  a  general  denial  of  the  answers,  has  as- 
signed error  upon  the  rulings  on  the  demurrers. 

In  the  first  paragraph  of  his  answer,  admitting  the  execu- 
tion of  the  notes  and  mortgage,  the  defendant  alleges,  that^ 
at  and  before  the  execution  thereof,  the  plaintiff  was  preg- 
nant with  a  bastard  child,  and  claimed  that  the  defendant 
was  the  father  thereof,  and  threatened  to  make  complaint 
thereof  on  oath,  in  writing,  before  some  justice  of  the  peace, 
and  to  procure  his  arrest  upon  said  charge ;  that  by  reason 
of  such  threats,  and  to  procure  his  peace  and  quiet,  he  was 
induced  to  execute  said  notes  and  mortgage,  with  the  express 
stipulation  and  agreement  upon  the  part  of  the  plaintiff,  that 
she  would  not  institute  any  proceedings  against  him  for  bas- 
tardy, nor  proceed  against  him  in  any  form  of  legal  pro- 
cedure ;  that  by  reason  of  said  promise  and  agreement  upon 
the  part  of  the  plaintiff,  and  upon  such  express  consider- 
ation, he  executed  said  notes  and  mortgage,  but  in  disregard 
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of  her  promise  and  agreement,  after  receiving  the  notes  and 

mortgage,  the  plaintiff  did,  on  the  —  day  of ,  1878, 

file  her  sworn  complaint  in  writing,  before  a  justice  of  the 
peace  of  said  county,  charging  this  defendant  with  being  the 
:father  of  her  said  bastard  child,  and  cause  a  warrant  to  be 
issued  for  the  defendant's  arriest,  which  proceeding  is  now 
pending  before  said  justice  of  the  peace. 

In  the  second  paragraph  of  his  answer,  the  appellee,  ad- 
mitting the  execution  of  the  notes  and  mortgage,  alleges,  that, 
at  and  before  the  time  of  their  execution,  the  plaintiff,  being 
pregnant  with  a  bastard  child,  wrongfully,  falsely  and  cor- 
ruptly claimed  that  the  defendant  was  the  father  thereof, 
and  for  the  illegal,  unjust  and  corrupt  purpose  of  wrong- 
fully extorting  money  from  him,  threatened  him  with  arrest 
and  prosecution  for  bastardy,  and,  by  means  of  such  accusa- 
tion and  false  and  malicious  threats,  he  was  induced  to  exe- 
cute said  notes  and  mortgage ;  that  he  never  at  any  time 
had  sexual  intercourse  with  the  plaintiff  and  could  not  by 
any  possibility  have  been  the  father  of  said  child.  Where- 
fore, etc. 

The  promise  of  the  appellant  not  to  sue  or  prosecute  the 
defendant  was  a  sufScient  consideration  for  the  notes  and 
mortgage  which  he  made  to  the  plaintiff.  Harter  v.  John- 
sotiy  16  Ind.  271 ;  Abshire  v.  Mather,  27  Ind.  381.  If 
the  notes  were  given  for  that  consideration  alone,  the  breach 
of  the  promise  not  to  sue,  as  set  forth  in  the  first  paragraph 
of  the  answer,  must  be  regarded  as  a  complete  defence.  It 
is  suggested  by  counsel  for  the  appellant,  that  the  answer 
does  not  show  that  the  appellee  was  arrested  or  otherwise 
harmed  by  the  prosecution  instituted  by  the  appellee ;  but 
that,  as  we  conceive,  can  make  no  difference.  The  appel- 
lant, having  given  his  notes  solely  in  consideration  of  the 
appellant's  promise,  is  not  bound  by  his  promise  unless  she 
has  kept  hers.  It  is  not  open  to  inquiry  whether  the  breach 
of  her  promise  caused  any  pecuniary  damage  to  the  appellee. 
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Other  considerations,  such  as  the  desire  to  avoid  publicity 
and  scandal,  may  have  been  the  controlling  motives  which 
induced  the  appellee  to  give  his  obligation;  and,  whatever 
his  niotives,  he  is  entitled  to  receive  the  considemtion  for 
which  he  bargained.  The  more  serious  objection  made  to 
the  paragraph  is,  that  it  does  not  show  that  the  appellant's 
promise  was  the  sole  consideration  for  the  notes.  Under 
the  familiar  rule,  that  matters  not  distinctly  averred  and  left 
open  to  presumption  must  be  taken  against  the  pleader, 
this  objection  seems  to  be  well  made.  OamoWs  ExW  v. 
Abbott,  28  Ind.  9. 

The  second  paragraph  of  the  answer,  if  conceded  to  be 
otherwise  good,  is  subject  to  the  same  objection.  It  is  not 
averred  that  the  facts  therein  stated  constituted  the  sole  in- 
ducement, nor  is  it  fairly  inferable,  under  the  rules  of  plead- 
ing, from  what  is  alleged,  that  there  was  no  other  consid- 
eration for  the  making  of  the  notes. 

It  is  not  necessary  to  consider  the  reply. 

The  judgment  is  reversed,  with  costs,  and  with  instruc- 
tions to  sustain  the  demurrer  to  each  of  said  paragraphs  of 
answer,  giving  leave  to  amend. 


»•» 


No.  820S. 

Shbter  et  al.  v.  Morgan. 

Payment.— The  transfer  of  a  credit,  by  the  agreement  of  aU  the  parties, 
may  operate  as  a  payment. 

Veniwr  and  Purchaser.— Contract— rerdkrf.—fi'pecfai  Finding, ^A. 
complaint  averred  a  parol  contract  with  S.  for  the  purchase  from  him 
of  a  tract  of  land,  and  the  payment  thereon  by  the  plaintiff  of  $200, 
and  by  one  E.,  for  the  plaintiff,  of  $800,  and  that  S.  refused  to  execute 
the  contract  or  to  repay  the  money  received  thereon.  There  was  a  gen- 
eral verdict  for  the  plaintiff  for  the  money  so  alleged  to  have  been  paid, 
together  with  several  special  findings,  one  of  which  was  that  the  con- 
tract did  not  require  S.  to  convey  until  he  had  first  received  the  9800. 


/ 
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Heldf  that  this  special  finding  was  not  inconsistent  with  the  general  ver- 
dict. 

Same. — Damages, ^Yfliere  one  refnses  to  perform  a  parol  contract  to  con- 
vey lands,  a  subsequent  depreciation  in  the  value  of  the  land  can  not 
affect  the  amount  of  the  recovery  in  a  suit  for  the  purchase-money  re- 
ceived by  him. 

Instructions.— Harmless  £rror.— Immaterial  instructions  given,  wliich 
from  their  nature  could  not  have  Injured  the  appellant,  will  not  entide 
him  to  a  new  trial. 

From  the  Greene  Circuit  Court. 

J?.  H.  Rose  and  JE.  Shorty  for  appellants. 

A.  O,  Cavina  and  E.  H.  C  Cavins^  for  appellee. 

Morris  9  C. — ^This  suit  was  brought  by  the  appellee  against 
the  appellants  to  recover  $1,000,  and  some  three  years'  in- 
terest accrued  thereon. 

The  complaint  states,  that,  on  the  14th  day  of  July,  1875, 
the  defendants  were  the  joint  owners  of  eighty  acres  of 
land  ;  that  they  sold  the  same  to  the  appellee,  and  executed 
and  delivered  to  him  a  memorandum  containing  the  terms 
of  said  sale ;  that  the  appellee  paid  to  said  East,  m  cash, 
$800,  and  agreed  to  pay  $200  more  within  thirty  days,  at 
which  time  a  deed  was  to  be  executed  to  him  for  said  land ; 
that  the  price  of  the  land  was  $3,200 ;  that  $1,000  was  to 
be  paid  in  one,  and  $1,200  in  two  years,  with  ten  per  cent, 
interest,  and  to  be  secured  by  the  notes  of  the  appellee  and 
a  mortgage  upon  the  land ;  that  before  the  expiration  of  the 
thirty  days  East  conveyed  his  interest  in  the  land  to  Shryer ; 
that  on  the  20th  day  of  December,  1875,  in  consideration  of 
$800,  paid  by  East  to  Shryer,  and  $200  paid  by  the  appellee 
to  him  at  the  same  time,  Shryer  agreed  to  carry  out  and 
perfect  the  sale  of  said  land  so  made  by  said  East  to  the  ap- 
pellee, to  make  him  a  deed  for  the  same  immediately ;  that 
Shryer  refused  to  comply  with  his  said  agreement,  and  re- 
scinded the  same  on  the  12th  day  of  October,  1877,  without 
refunding  the  purchase-money. 
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The  written  memorandum,  which  is  made  a  part  of  the 
complaint,  is  as  follows : 

*'WoRTHiNGTON,  July  14th,  1875. 

"This  agreement  witnesseth :  That  I  have  this  day  sold  to 
B.  F.  Morgan  the  north  eighty  acres  of  prairie  land  owned  by 
Godfrey  Shryer  and  myself  jointly,  for  $3,200,  $800  of  which 
is  paid  down,  $200  in  thirty  days,  and  balance  in  one  and  two 
years,  with  ten  per  cent,  interest,  secured  by  mortgage  on 
the  premises ;  said  Morgan  to  have  the  rents  for  this  year,. 
and  deed  to  be  executed  during  next  thirty  days ;  taxes  ta 
be  paid  by  purchaser,  for  1875.  Hughes  East.'' 

East  made  default,  and  the  complaint  was  taken  as  con^ 
fessed  against  him. 

Shryer  appeared  and  demurred  to  the  complaint.  The* 
demurrer  was  oveiTuled.  He  then  answered  the  complaint 
in  two  paragraphs.  He  also  filed  a  counter-claim.  The  ap- 
pellee replied  to  the  answer  by  a  denial ;  he  also  answered 
the  counter-claim  by  denial. 

After  several  trials  the  appellee  succeeded  in  obtaining  a 
verdict.  The  appellant  Shryer  moved  for  a  judgment  upon 
the  special  findings  of  the  jury  in  his  favor,  which  was  over- 
ruled. He  then  moved  for  a  venire  de  novOy  which  was  alsa 
overruled.  He  also  moved  for  a  new  trial.  The  motion 
was  overruled,  and  judgment  rendered  upon  the  verdict  for 
$1,150.  A  bill  of  exceptions  was  filed,  purporting  to  con- 
tain all  the  evidence  in  the  case,  and  the  instructions  given 
to  the  jury  by  the  court  upon  its  own  motion. 

The  errors  assigned  are  as  follows : 

1.  The  court  erred  in  overruling  the  appellant's  motion 
for  a  venire  de  novo. 

2.  The  court  erred  in  overruling  the  motion  of  appellant 
for  a  new  trial. 

The  motion  for  a  venire  de  novo  is  urged  upon  the  ground 
that  the  answers  of  the  jury  to  special  interrogatories  filed 
Vol.  77.— 31 
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in  the  caase  are  in  conflict  with  the  general  verdict.  The 
interrogatories  and  answers  thereto  are  as  follows : 

<<1.  How  much  money,  if  any,  has  Morgan,  the  plaintiff, 
himself  paid  to  Shryer,  the  defendant,  in  person  on  the  land 
sale  in  question?    Ans.  Two  hundred  dollars. 

"2.  How  much,  if  any,  has  any  one  else  paid  the  defend- 
ant Shryer  in  person  for  the  plaintiff,  Morgan,  on  the  sale  in 
controversy,  and  by  whom  and  how  was  Such  money  paid, 
if  any?    Ans.  None. 

**3.  Was  there  any  agreement  made  between  Shryer  and 
Morgan,  by  which  Morgan  paid  to  Shryer  two  hundred  dol- 
lars on  the  land  trade  in  controversy,  and  by  which  Shryer 
agreed  to  look  to  East  for  the  payment  of  eight  hundred 
dollars,  and  unconditionally  agreed  to  make  Morgan  a  deed 
for  the  land?    Ans.  Yes. 

^<4.  Was  the  agreement,  if  any,  between  Morgan  and 
Shryer  in  reference  to  deeding  the  land,  that  Shryer  was 
first  to  receive  the  unpaid  balance  of  the  one  thousand  dol* 
lars — ^the  first  pa3anent — ^before  he  made  said  deed  ?  Ans. 
Yes. 

<<5.  Did  Shryer,  prior  to  Morgan's  contract  with  East  in 
reference  to  the  land,  give  East  authority  to  make  such  con- 
tract and  to  sell  his  interest  in  said  land?    Ans.  Yes. 

<<6.  At  the  time  of  the  execution  of  the  contract  by  East 
and  Morgan,  in  reference  to  the  land  in  controversy,  were 
East  and  Shryer  partners,  engaged  in  the  sale  of  land,  and, 
as  such  partners,  did  they  own  and  hold  the  land  in  ques- 
tion for  sale?    Ans.  Yes. 

"7.  At  the  time  of  the  execution  of  the  contract  between 
East  and  Morgan,  did  Shryer,  or  did  East,  with  the  knowl- 
edge and  consent  of  Shryer,  hold  out  to  the  public  that  a 
partnership  existed  between  East  and  Shryer  in  the  business 
of  dealing  in  lands,  which  partnership  embraced  the  lands  in 
controversy?    Ans.  Yes." 

It  is  earnestly  insisted  by  the  appellant,  that  the  answer 
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to  the  fourth  interrogatory  is  inconsistent  with  the  general 
verdict,  and  that  the  answer  is  not  reconcilable  with  the  gen- 
eral verdict  upon  any  state  of  facts  that  could  have  been 
proved  under  the  pleadings  and  issues  in  the  case. 

The  written  contract  between  East  and  the  appellee,  of 
July  14th,  1875,  if  valid  as  between  them,  did  not  bind  the 
appellant.  It  is  executed  by  East  alone,  not  by  him  on  be- 
half of  himself  and  the  appellant,  nor  on  their  behalf  as  a 
firm.  The  appellant's  liability,  if  liable  at  all,  grows  out  of 
the  verbal  contract  of  December  20th,  1875.  The  averment 
of  the  complaint  is,  ^'that,  on  the  20th  day  of  December, 
1875,  in  consideration  of  $800,  paid  by  Hughes  East  to  the 
said  Godfrey  Shryer  for  the  plaintiff,  as,  also,  the  further 
sum  of  $200,  paid  by  the  plaintiff  to  the  said  Godfrey 
Shryer  therefor,  he  agreed  to  carry  out  and  perfect  said 
sale  of  said  tract  of  land  so  made  to  the  said  plaintiff  by  the 
defendants  by  said  Hughes  East  as  aforesaid ;  also,  to  im- 
mediately make  the  plaintiff  a  deed  therefor." 

If  it  had  been  agreed  between  the  appellant  and  the  ap- 
pellee, that  the  former  would  accept  and  receive  the  under- 
taking and  promise  of  East  to  pay  him  the  $800  which  the 
appellee  had  paid  East  on  the  land,  as  a  payment  to  him  of 
that  amount  by  the  appellee,  such  agreement  would,  in  legal 
contemplation,  be  equivalent  to  a  payment  of  that  sum  by 
the  appellee  to  the  appellant,  if  assented  to  by  East,  and 
proof  of  such  payment  would  have  been  admissible  in  sup- 
port of  the  averment  in  the  complaint  that  that  sum  had 
been  agreed  to  be  paid  by  East  to  the  appellant  for  the  ap- 
pellee.   Wblcott  V.  Ensign^  53  Ind.  70. 

The  transfer  of  a  credit  may,  by  the  agreement  of  all  the 
parties,  operate  as  a  payment.  Eyles  v.  EUia^  4  Bing.  112 ; 
Wilson  V.  Gouplandy  5  B.  &  Aid.  228.  As  the  testimony 
introduced  by  the  appellee  on  the  trial  of  the  cause  showed 
that  the  aiTangement  made  between  the  parties  on  the  20th 
of  December,  1875,  was,  that  the  appellant  should  lake  East 


484  SUPREME  COURT  OF  INDIANA, 

Shryer  et  al.  v.  Morgan. 

for  the  $800  paid  him  by  the  appellee  on  the  land,  the  court 
below  would  have  allowed  the  appellee  to  amend  his  com- 
plaint, if  necessary,  to  correspond  with  the  facts  proved ;  this 
court  may  regard  that  amendment  as  having  been  made. 
Wfiite  V.  Stellwagouj  54  Ind.  186. 

In  this  view  of  the  case,  it  is  quite  immaterial  whether 
East  had  in  fact  paid  the  appellant  the  $800  or  not.  If  ^the 
agreement  of  the  parties  was  that  he  should  do  so,  that,  so 
far  as  the  appellee  was  concerned,  constituted  the  payment. 
The  answer  to  the  fourth  interrogatory  could  not  therefore 
be  held  to  be  inconsistent  with  a  state  of  the  facts  provable 
under  the  pleadings  and  issues  in  the  case.  Higgins  v.  Ken- 
dall, 73  Ind.  522. 

In  answer  to  the  third  interrogatory,  the  jury  expressly 
find  that  the  appellant  agreed  to  take  East  for  the  $800,  and 
to  make  the  deed.  This  is  consistent  with  the  answers  id 
the  other  interrogatories. 

We  think  the  court  did  not  err  in  overruling  the  motion 
for  a  venire  de  novo. 

The  grounds  upon  which  a  new  trial  is  asked  are  as  fol- 
lows: 

1 .  Because  the  damages  assessed  by  the  jury  are  excessive. 

2.  Because  the  damao^e,  as  assessed,  is  too  larore. 

3.  Because  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

4.  Because  the  verdict  is  contrary  to  law. 

5.  Because  the  court  erred  in  giving  to  the  jury,  of  its 
own  motion,  instructions  from  one  to  eight,  inclusive,  and 
in  giving  each  of  said  instructions. 

We  can  not  say  that  the  damages  were  excessive.  The 
amount  paid  by  the  appellee,  with  interest  accrued  thereon, 
would  exceed  the  amount  o^  the  verdict.  This  is  admitted 
by  the  appellant,  but  he  insists  that  he  should  be  allowed 
something  for  the  depreciation  in  value  of  the  land  which  he 
had  agreed  to  convey  to  the  appellee,  but  which  he  failed 
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and  refused  to  convey  as  agreed.  We  can  not  assent  to  this 
view  of  the  .case.  Had  he  conveyed  as  he  had  agreed,  he 
would  have  suffered  no  loss  by  the  depreciation  of  the  land. 
His  failure  to  do  that  which  he  had  agreed  to  do  does  not 
entitle  him  to  remuneration  for  any  loss  resulting  from  such 
failure. 

East  testified  on  the  trial  to  the  following  facts :  **I  told 
Shryer  my  financial  condition,  and  Shryer  gave  Morgan  a 
receipt  for  $200  and  took  the  money,  and  assured  Morgan 
that  he  would  carry  out  the  contract  I  made  with  him.  Mor- 
gan went  away  feeling  satisfied.  I  assured  Shryer  I  would 
settle  the  balance,  and  he  took  me  for  it. 

The  appellee  testified  that  Shryer  took  the  $200,  and 
promised  to  make  the  deed  in  two  weeks.  The  testimony 
showed  a  failure  on  the  pai*t  of.  the  appellant  to  make  the 
deed  as  promised,  and  a  final  refusal  to  make  it  until 
East  paid  the  $800.  East  testified  that  Shryer  owed  him 
some  $400  at  the  time  he  took  him  for  the  $800,  and  that 
he  had  at  that  time  notes  in  his  hands  belonging  to  the  wit- 
ness, for  collection.  Under  these  circumstances,  we  can  not 
say  that  the  damages  were  excessive.  We  have  looked 
through  the  evidence,  and  think  it  tends  very  strongly  to 
sustain  the  verdict. 

The  counsel  for  the  appellant  say :  **The  only  objection 
we  make  to  the  instructions  of  the  court  is,  that  they  were 
limited  to  one  point  which  was  not  an  issue  in  the  pleadings, 
and  were,  for  that  reason,  calculated  to  mislead  the  jury  by 
giving  prominence  to  this  one  supposed  issue." 

We  have  examined  the  instructions,  and,  admitting  them 
to  be  immaterial,  we  are  unable  to  see  how  they  could  oper- 
ate to  the  injury  or  prejudice  of  the  appellant. 
-    We  think  there  is  no  available  error  in  the  record. 

Per  Curiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 
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Thatcher  v.  Ibeland. 

Practice.— -4jrree(J  Statement, — Exception,— "Where  a  case  has  been  pre- 
sented to  the  trial  court  upon  an  agreed  statement  of  facts,  an  excep- 
tion must  he  taken  to  its  decision  upon  such  facts  to  present  any  ques- 
tion thereon  to  the  Supreme  Court. 

From  the  Kosciusko  Circuit  Court. 

C.  C,  Clemans  and  A.  C.  ClemanSy  for  appellant. 

Franklin,  C. — ^This  case  was  submitted  to  the  court  be- 
low upon  an  agreed  statement  of  facts.  It  comes  here  upoa 
a  motion  for  a  new  trial  being  overruled  and  an  exception 
reserved,  and  that  constitutes  the  only  error  assigned.  This 
presents  no  question  for  this  court  to  decide.  There  is  noth- 
ing to  try  again ;  the  facts  are  all  agreed  to.  To  present 
any  question  of  law,  there  should  have  been  an  exception  to 
the  decision  of  the  court  upon  the  facts.  Fisher  y.  Purdue^ 
48  Ind.  323 ;  Buskirk's  Practice,  p.  255. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  forgo- 
ing opinion,  that  the  judgment  of  the  court  below  be,  and  it 
is  hereby,  in  all  things  affirmed. 


■♦•» 
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Peyton  v.  £[ruger  et  al. 

.  rrb486 

160  308  Review  of  Judgment.— JVw  MaUer.School  Lafo.-^AudUorU  Sale, — 
*  DUigence.— Pleading. -—Demurrer. — ^In  a  complaint  to  review  a  judgment 
for  the  recovery  of  real  estate,  it  was  alleged  that  the  judgment  plaintiff 
claimed  through  a  sale  and  conveyance  of  the  county  auditor  for  a  bal- 
ance due  on  a  mortgage  made  by  the  judgment  defendant  for  pnrdiftfle- 
money,  the  land  being  township  school  land,  and  that,  since  the  judg- 
ment  was  rendered,  he  has  discovered  new  matter,  in  this,  that  the 
auditor^s  sale  was  made  without  notice,  etc. 
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Meldf  that  this  was  not  new  matter,  but  new  evidence  in  contradiction  of 
the  recital  in  the  auditor's  deed;  and,  if  this  were  otherwise,  no  dili- 
gence is  shown,  the  matter  being  easily  accessible. 

SAME.^JSjectment.— The  bringing  of  an  action  in  ejectment  against  the 
defendant  put  him  upon  instant  inquiry  into  the  validity  of  the  sale 
under  which  the  plaintiff  claimed  title. 

Saxr, ^Practice. —Equity,— 'IRquity  affords  relief  from  a  judgment  at 
law,  on  account  of  the  discovery  of  new  matter,  only  upon  a  showing  of 
due  diligence  before  the  trial ;  and  the  rule  is  the  same  under  the  code. 

Practice.— Z>emttrrcr.— A  demurrer  admits  only  what  is  well  pleaded. 

From  the  Allen  Circuit  Court. 

W.  O.  Colerickf  H.  Colerick  and  T.  W.  Cok^nck,  for 
appellant. 

C.  H.  Aldrich  and  J.  M.  Ban^eU^  for  appellees. 

Woods,  J. — ^The  appellant  sued  the  appellees  in  an  action 
to  review,  and  for  an  injunction  to  restrain  proceedings  on, 
a  judgment.  Demurrers  having  been  sustained  to  each  par- 
agraph of  the  complaint,  an  amended  second  paragraph  was 
filed,  to  which  a  demurrer  for  want  of  facts  was  also  sus- 
tained ;  and,  the  plaintiff  excepting  and  I'efnsing  to  amend, 
judgment  was  given  for  the  appellees*  Error  is  assigned 
upon  the  sustaining  of  the  demurrer  to  the  first  paragraph 
of  the  original  complaint,  and  upon  the  granting  of  a  change 
of  venue  from  the  judge,  but  no  exception  has  been  saved 
to  either  of  these  rulings. 

The  only  question  for  decision  is,  whether  the  amended 
second  paragraph  of  complaint  shows  a  good  cause  of  action. 
It  shows  that  the  appellee  Kruger  had  obtained  a  judgment 
against  the  appellant  for  the  recovery  of  the  possession  of 
certain  real  estate,  which  belonged  to  the  appellant,  and 
for  which  the  appellee  claimed  no  title,  except  by  virtue  of 
a  sale  and  conveyance  of  the  land,  made  by  the  county  au- 
ditor upon  and  for  a  balance  due  on  a  mortgage  which  the 
appellant  had  executed  for  the  purchase-money  of  the  land, 
which  was  congressional  township  school  land  ;  that  the  only 
evidence  adduced  in  favor  of  the  appellee  in  said  ejectment 


488  SUPEEME  COUET  OF  INDIAlfA, 

Peyton  v,  Kruger  et  ah 

suit  was  his  said  deed  of  conveyance,  which,  on  its  face, 
recited  the  facts  necessary  to  show  the  validity  of  the  deed ; 
that  the  sale  was  for  a  sum  greatly  less  than  the  value  of 
the  land ;  that  the  appellant  has  accepted  no  part  of  the 
price  for  which  the  sale  was  made ;  that  he  supposed  said 
sale  to  have  been  made  in  all  respects  regularly,  and  at  the 
time  of  the  trial  of  said  action,  neitlier  he  nor  his  attorney 
supposed,  or  had  any  reason  to  suspect,  that  the  sale  and 
conveyance  were  invalid  ;  that,  since  the  trial  and  judgment 
in  said  action,  he  has  discovered  new  matter,  which,  by  rea- 
sonable diligence,  he  could  not  have  discovered  sooner,  in 
this,  that  he  has  learned,  and  the  fact  is,  that  said  sale  was 
made  without  any  publication  of  notice ;  that  he  learned 
this  fact  within  ten  days  last  past  before  the  commencement 
of  this  action,  through  and  from  one,  <<who,  having  had 
occasion  to  carefully  examine  the  title  of  said  real  estate, 
discovered  said  defect.'' 

This  is  a  synopsis  of  the  material  averments,  and  there 
was  clearly  no  error  in  the  ruling  of  the  court  upon  the  de* 
murrer. 

In  the  first  place,  the  alleged  new  matter  is  not  new  mat- 
ter in  the  sense  of  the  statute  which  authorizes  a  review  for 
the  discovery  thereof,  but  is  new  evidence  in  contradiction 
of  the  recital  of  the  deed,  which  showed  that  notice  had  been 
published.  Nelson  v.  Johnaorty  18  Ind.  329.  But,  even  if 
this  were  not  so,  it  is  clear  that  the  exercise  of  anytiiing  like 
a  reasonable  degree  of  diligence  would  have  accomplished 
the  discovery  in  time  for  the  original  trial.  The  appellant 
and  his  counsel  had  no  right  to  rest  on  a  presumption  that 
the  sale  was  regular.  The  appellee's  action  depended  en- 
tirely on  the  regularity  of  that  sale,  and  the  bringing  of  the 
action  put,  or  ought  to  have  put,  the  plaintiff  on  immediate 
inquiry  into  every  possible  ground  for  challenging  the  valid- 
ity of  the  conveyance  ;  and  the  failure  to  make  the  inquiry, 
whether  attributable  to  himself  or  another,  can  be  character- 
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ized  only  as  culpable  carelessness.  Equity  affords  no  relief 
in  such  cases.  Story  says :  **It  is  not,  however,  suflScieut 
in  all  cases,  to  give  the  party  relief,  that  the  fact  is  material ; 
but  it  must  be  such  as  he  could  not  by  reasonable  diligence 
get  knowledge  of,  when  he  was  put  upon  inquiry  ;  for  if  by 
such  reasonable  diligence  he  could  have  obtained  knowledge 
of  the  fact,  equity  will  not  relieve  him ;  since  that  would  be 
to  encourage  culpable  negligence.  Thus,  if  a  party  has  lost 
his  cause  at  law  from  the  want  of  proof  of  a  fact,  which  by 
ordinary  diligence  he  could  have  obtained,  he  is  not  relieva- 
ble  in  equity  ;  for  the  general  rule  is,  that  if  the  party  be- 
comes remediless  at  law  by  his  own  negligence,  equity  will 
not  relieve  him."    1  Story's  Eq.  Jur.,  sec.  146. 

Counsel  for  the  appellant  put -strong  emphasis  on  the 
averments  of  the  complaint,  that  the  appellee,  in  the  eject- 
ment suit,  **had  no  cause  of  action  against  the  appellant, 
and  is  not  the  owner  of  said  real  estate,  and  has  no  interest 
therein,  and  never  was  the  owner  thereof,  and  never  had 
any  interest  therein,  and  was  not  and  is  not  entitled  to  the 
possession  of  said  real  estate,  except  by  virtue  of  said  judg- 
ment, which  is  conti*ary  to  law  and  against  conscience,  and 
which  he  obtained  by  purposely  and  fraudulently  withhold- 
ing from  the  appellant  and  the  court  his  knowledge  of  the 
existence  of  said  defect  in  his  title  which  he  knew  before 
and  at  the  time  of  the  trial  of  said  action  ;"  and  insist  that 
upon  these  facts,  admitted  by  the  demurrer  to  be  true,  this 
court  can  not,  by  affirming  the  judgment  of  the  circuit  court, 
** sanction  the  consummation  of  this  wrong  and  fraud." 

The  demurrer  admits  as  true  only  what  is  well  pleaded. 
The  averments  concerning  the  appellees'  want  of  title  to  the 
property  and  of  right  to  the  possession,  except  by  virtue  of 
said  judgment,  add  nothing  to  the  strength  of  the  pleading ; 
and  the  withholding  of  his  knowledge  of  the  defect  in  his 
title  by  the  appellee  can  not  be  treated  as  a  fraud  against 
the  appellant.   From  the  nature  of  the  case,  that  knowledge 
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was  as  open  to  one  party  as  to  the  other,  and,  as  already 
stated,  the  institution  of  the  appellees'  action  was  enough  to 
put  the  appellant  on  inquiry  into  the  regularity  of  the  au- 
ditor's sale  and  conveyance,  by  virtue  of  which  alone  the  ap- 
pellee could  and  did  succeed  in  his  suit.  It  is  not  alleged 
that  the  appellee  practiced  any  deceit  or  used  any  means  to 
prevent  investigation  on  the  appellant's  behalf.  After  a 
judgment  at  law,  equity  was  wont  to  afford  relief,  on  ac- 
count of  the  discovery  of  new  matter,  only  upon  a  showing 
of  due  diligence  before  the  trial,  and  such  is  the  rule  of  the 
code.  2  R.  S.  1876,  p.  249,  sec.  588.  The  complaint  shows 
no  diligence  whatever;  but,  on  the  contrary,  a  careless  as* 
sumption,  which  is  sought  to  be  dignified  into  a  legal  pre- 
sumption, that  the  officer- ha<J  done  his  duty,  and  that  there- 
fore the  sale  was  presumably  regular.  Acting  on  such  a 
presumption,  the  proper  thing  for  the  appellant  to  have 
done  was  to  surrender  possession  voluntarily ;  but,  having 
waited  for  an  action ,  the  proper  thing  was  to  get  ready  for 
trial ;  and  that  he  did  not  do  so  was,  under  the  circum* 
stances  stated,  a  degree  of  negligence  which  effectually  bars 
all  claim  to  equitable  relief. 
Judgment  affirmed,  with  costs. 
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notified  of  an  appeal  unless  they  are  parties  to  the  judgment  from  which 
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recites  that  ^^the  above  was  all  the  evidence  that  was  introduced  on  the 

trial,"  it  is  sufficient. 
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Fraudulent  Coweyavce.— Statements  of  Qrantor.^Evidence.—Con' 
spiracy, — Statements  made  by  a  grantor  after  he  has  parted  with  his 
tide,  tending  to  impeach  his  grantee's  title,  ai'e  inadmissible,  as  a  gen- 
eral rule;  but, if  a  conspiracy  to  defraud  the  creditors  of  the  grantor  is 
first  shown  to  exist,  the  statements  are  admissible. 

From  the  White  Circuit  Court. 

J.  Wallace  and  D.  B.  McConnell,  for  appellant. 
A.  W.  Reynolds  and  E,  W.  Sellers,  for  appellee.* 

Be8T,  C. — The  appellee  brought  this  suit  against  the  ap* 
pellant,  Martin  V.  and  Emeline  O.  Reed,  to  set  aside,  as 
fniudulent,  certain  conveyances.  It  was  averred  that  Mar- 
tin. V.  Reed,  on  the  6th  day  of  February,  1877,  was  indebt- 
ed to  the  appellee,  and  on  the  15th  day  of  July,  1877,  the 
appellee  recovered  a  judgment  against  him  in  the  circuit 
court  of  Kane  county,  Illinois,  for  $906.67  ;  that  on  the  6th 
day  of  February,  1877,  said  Martin  V.  purchased,  and 
caused  to  be  conveyed  to  his  wife,  Emeline  O.,  the  land  in 
the  complaint  described,  without  consideration,  and  for  the 
purpose  of  defrauding  the  appellee ;  that  said  Emeline  ac* 
cepted  such  conveyance  with  notice  of  such  fact,  and,  in 
furtherance  of  such  purpose,  on  the  5th  day  of  March,  1877^ 
conveyed  said  land  to  the  appellant  without  any  considera- 
tion ;  that  appellant  took  said  deed  for  the  purpose  of  en- 
abling Martin  V.  to  defraud  the  appellee,  and  that  said 
Martin  V.,  at  the  time  he  caused  said  land  to  be  so. convey- 
ed, did  not  have,  nor  has  he  since  had,  any  other  property 
subject  to  execution. 

The  defendants  named  being  non-residents  of  the  State, 
notice  was  given  by  publication.  Subsequently,  judgment 
was  rendered  against  all  the  defendants  by  default.  After- 
ward the  judgment,  on  motion,  was  set  aside  as  to  the  ap- 
pellant, and  he  answered  by  a  general  denial. 

The  issue  thus  formed  was  submitted  to  a  jury,  and  a  ver- 
dict returned  for  the  appellee.  Over  a  motion  for  a  new 
trial,  judgment  was  rendered  upon  the  verdicts     From  this 
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judgment  the  appellant  appeals,  and  assigns  various  errors, 
among  others,  that  the  court  erred  in  overruling  his  motion 
for  a  new  trial. 

The  reasons  embraced  in  this  motion,  and  urged  upon  us 
for  a  reversal,  are  the  following : 

1st.  The  verdict  is  not  sustained  by  sufficient  evidence ; 
and, 

2d.  The  court  erred  in  admitting  in  evidence  the  testi- 
mony of  Hannibal  McCloud  and  Bichard  D.  Divine,  as  to 
the  declarations  made  by  Martin  V.  Beed,  after  the  deed 
to  Kennedy  had  been  delivered. 

The  appellee  moves  to  dismiss  the  appeal  because  Martin 
V.  and  Emeline  O.  Reed  have  not  been  notified  of  this  ap- 
peal. They  are  not  co-parties  to  the  judgment  from  which 
this  appeal  is  taken,  and,  therefore,  need  not  be  notified. 
Hadley  v.  HiU,  73  Ind.  442. 

The  appellee  suggests  that  the  bill  of  exceptions  does  not 
show  that  the  evidence  is  in  the  record.  The  bill  concludes 
thus :  **The  above  is  all  the  evidence  that  was  introduced 
on  the  trial ;"  and  it  is  insisted  that  this  statement  is  not 
sufficient.  We  think  otherwise.  The  word  "introduced," 
as  used,  is  synonymous  with  the  word  *'given,"  and,  when 
so  read,  the  statement  is  sufficient. 

The  conclusion  we  have  reached  upon  the  last  reason  as- 
signed for  a  new  trial  renders  it  unnecessary  for  us  to 
pass  upon  the  first. 

The  land  in  dispute  was  known  as  the  *'West  farm,"  and 
the  appellee,  to  make  out  his  case,  called  Hannibal  Mc- 
Cloud. After  the  witness  had  testified  that  he  had  seen 
Martin  V.  Reed  at  the  ''West  farm"  in  October,  1877,  the 
appellee  propounded  to  him  the  following  question  :  ""\^T)at, 
if  anything,  did  he  say  about  trading  or  selling  his  farm — 
the  'West  farm?'"  To  this  question  the  appellant  ob- 
jocted,  because  it  called  for  a  statement  made  by  Reed 
■after  he  had  conveyed  the  land.   Upon  the  statement  that  the 
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appellee  would  connect  the  appellant  with  knowledge  of  the 
fact,  the  court  oveiTuled  the  objection,  to  which  an  ex- 
ception was  reser^ved.  The  witness  answered :  *«He  said  he 
wanted  to  sell  his  farm,  meaning  the  *West  farm.' '' 

The  appellee  did  not  connect  appellant  with  the  state- 
ment, nor  show  that  he  had  any  knowledge  of  it.  He  was 
not  present,  nor  did  he  authorize  it  made.  The  su]:)stance 
of  this  statement  was,  that  Eeed  owned  the  land  after  his 
conveyance,  and  its  tendency  was  to  impeach  his  grantee's 
title.  This  can  not  be  done.  The  general  rule  is,  that 
statements  made  by  a  grantor,  after  he  has  parted  with  his 
title,  tending  to  impeach  his  grantee's  title,  are  inadmissible. 
Oai'ner  v.  Gh^aveSy  54  Ind.  188 ;  Tedrowe  v.  Usher ^  56  Ind. 
443.  There  is  an  exception  to  the  rule,  where  the  grantor 
and  grantee  conspire  together  to  defraud  third  persons,  and 
in  such  case  the  statement  of  either  is  admissible  against  the 
other.  Caldwell  v.  Williams ^  1  Ind.  405  ;  Tedrowe  v.  Esher^ 
56  Ind.  443.  In  such  case  the  conspiracy  must  be  made  out 
before  the  statement  is  admissible.     This  was  not  done. 

We  have  examined  the  evidence  carefully,  and,  without 
expressing  an  opinion  upon  its  sufficiency,  must  say  that  it 
does  not  bring  the  case  within  the  exception,  and,  therefore, 
the  admission  of  the  testimony  was  such  an  error  as  requires 
a  reversal  of  the  judgment. 

Per  Curiam. — It  is,  therefore,  ordered  upon  the  forego- 
ing opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all 
things,  reversed,  at  appellee's  costs. 
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■77  494  - 

146  198  Vendor  and  Purchaser.— JKepres«»to<ion«.—^iiamy.— A  purchaser  has 

no  right  to  rely  upon  the  representations  of  tlie  vendor  as  to  the  qual- 
ity of  the  property,  where  he  has  a  reasonable  opportunity  of  examin- 
ing it  and  judging  for  himself. 

Same. — Inadequacy  of  Consideration, — Fraud. — Inadequacy  of  considera- 
tion alone  is  no  ground  for  inferring  fraud  unless  the  inadequacy  is 
so  great  as  to  impress  every  pei'son  with  its  grossness. 

BAHSX.Sepresentationa.—A  purchaser  has  usually  no  right  to  rely  upon 
affirmations  of  value  made  by  the  vendor,  value  being  generally  a  mere 
matter  of  opinion,  about  which  persons  are  liable  to  differ  very  widely. 

Same. — Pleading. — Complaint, — Damages, — Cancellation  of  Note  and  Mort- 
gage,— Misrepresentation, — In  an  action  for  damages,  and  for  the  cancel- 
lation of  notes  and  mortgages  executed  in  a  sale  and  exchange  of  prop- 
erty induced  by  the  alleged  false  representations  of  the  defendant,  a 
complaint  which  shows  that  the  plaintiff  had  a  suitable  opportunity  to 
examine  the  property,  but  shows  no  sufficient  reason  for  such  failuie, 
and  fails  to  show  a  gross  inadequJEicy  in  the  consideration  for  its  ex- 
change, and  alleging  such  misrepresentations  as  amount  merely  to  &I- 
firmations  of  value,  is  insufficient  to  sustain  a  verdict  and  judgment. 

From  the  Starke  Circuit  Court. 

J.  D.  McClaren^  for  appellant. 

O.  W.  Beemarij  for  appellee. 

• 

NiBLACK,  J. — Action  by  Michael  Cuson  against  Patrk^k 
Cagney.  The  complaint  represented  that,  on  the  11th  day 
of  March,  1879,  and  long  prior  thereto,  the  plaintiff  was, 
and  had  been,  a  resident  of  the  city  of  Chicago,  in  the  State 
of  Illinois,  and  was  by  vocation  a  boat-builder,  without  any 
knowledge  of  farming,  or  of  farming  implements,  or  other 
property  used,  or  grown  upon,  a  farm ;  that  about  ten  days 
prior  to  that  time  the  plaintiff  was  approached  by  one  Wat- 
kins,  of  said  city  of  Chicago,  who  represented  himself  to  be 
an  agent  and  attorney  of  the  defendant,  and  who  then  and 
there  proposed  to  exchange '  certain  lands  belonging  to  the 
defendant,  and  situate  in  Starke  county,  in  this  State,  to- 
gether with  some  farming  implements  and  other  personal 
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property  thereon,  for  a  bouse  and  lot  and  a  sm'all  stock  of 
merchandise,  belonging  to  the  plaintiff  and  situate  in  said 
city  of  Chicago ;  that  about  the  5th  or  6th  j4ay  of  March, 
1879,  the  plaintiff  and  Watkins  visited  Starke  county  to 
look  at,  examine  and  inspect  the  defendant's  said  lands  and 
personal  property  used  and  situate  thereon  ;  that,  when  the 
plaintiff  and  Watkins  arrived  at  the  house  and  lands  of  the 
defendant,  the  defendant  and  Watkins,  together  with  the 
wife  of  the  defendant,  conspired  and  confederated  together 
to  mislead,  deceive  and  defraud  the  plaintiff  by  preventing 
him  from  having  an  inspection  of  said  lands  and  personal 
property ;  that  the  defendant  then  falsely  said  that  he  did 
not  want  to  sell  his  said  property,  and  that  it  was  no  use  for 
the  defendant  to  look  at  the  personal  property ;  that  there- 
upon Watkins,  pretending  to  be  angry  with  the  defendant 
for  misleading  him,  informed  the  plaintiff  that  it  was  no  use 
for  them  to  remain  longer,  when  they  comipenced  to  make 
preparations  to  return  to  Chicago  ;  that  at  this  juncture  the 
wife  of  the  defendant  dnvited  the  plaintiff  and  Watkins  to 
remain  for  dinner,  which  they  consented  to  do ;  that  the 
dinner  was  well  prepared  and  of  good  material,  but  was 
composed  of  articles  purchased  at  the  suggestion  of  the  de- 
fendant and  Watkins  of  the  defendant's  neighbors,  and  not 
grown  and  produced  upon  his  (the  defendant's)  lands,  as 
his  wife  pretended  and  asserted  they  were ;  that  the  plain- 
tiff after  eating  dinner  returned  to  Chicago  without  having 
made  an  inspection  of  defendant's  lands  and  personal  prop- 
erty ;  that  the  defendant  was  well  acquainted  with  Watkins, 
having  great  confidence  in  him  and  relying  upon  whatever 
he  said  or  represented ;  that  about  the  9th  or  10th  day  of 
March,  1879,  the  defendant  and  Watkins  together  ap- 
proached the  plaintiff  and  renewed  Watkins'  proposition  for 
an  exchange  of  property,  representing  that  the  defendant's 
lands  embraced  one  hundred  and  twenty  acres  and  were 
worth  thirty  dollars  per  acre ;  that  the  lands  and  personal 
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property,  to  the  latter  of  which  certain  values  were  attached 
in  detail,  and  some  of  which  was  asserted  to  be  as  good  as 
new,  were  together  worth  the  aggregate  sum  of  $3,200; 
that  the  plaintiff  relying  upon  said  representations,  and  be- 
lieving them  to-be  true,  exchanged  his  said  house  and  lot  in 
Chicago,  worth  $2,000,  and  his  stock  of  merchandise,  worth 
with  fixtures  $440,  with  the  defendant,  for  his  said  lands  and 
personal  property  thereon,  agreeing  to  give  the  defendant 
$350  for  the  supposed  difference  in  the  values  of  the  prop- 
erty exchanged ;  that  thereupon  the  plaintiff  on  said  11th 
day  of  March,  1879,  executed  to  the  defendant  his  three 
promissory  notes  in  the  aggregate  sum  of  $350  for  said  sup- 
posed  difference  in  values,  and  secured  the  same  by  a  mort^ 
gage  on  the  Starke  county  lands  obtained  from  the  defend- 
ant ;  that  such  representations  concerning  the  defendant's 
lands  and  personal  property  were  false  and  fraudulent,  ^d 
made  for  the  s.ole  purpose  of  cheating  and  defrauding  the 
plaintiff ;  that  said  lands  were  not  at  the  time  of  filing  the 
complaint  worth  more  than  ten  dollars  per  acre ;  that  the 
personal  property  was  also  at  that  time  greatly  inferior,  both 
in  quality  and  in  value,  to  what  it  was  represented  to  be, 
giving  the  alleged  difference  between  the  represented  value 
and  the  real  value  of  each  article  of  such  property. 

Wherefore  the  plaintiff  demanded  one  thousand  dollars 
for  his  damages,  and  that  the  notes  and  mortgages  executed 
by  him  to  the  defendant  should  be  decreed  to  be  fraudulent 
and  v6id,  and  ordered  to  be  cancelled,  and  all  other  proper 
relief. 

Answer  in  general  denial ;  trial  by  jury ;  verdict  for  the 
plaintiff,  assessing  his  damages  at  $439.50,  and  finding  that 
the  mortgage  ought  to  be  reduced  by  that  sum.  The  plain- 
tiff remitted  all  the  damages  over  $300,  and  the  couit  there- 
upon, after  denying  a  motion  for  a  new  trial,  rendered  judg- 
ment in  his  favor  for  the  latter  sum,  ordering  that  the  notes 
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and  mortgage  be  reduced  that  amount,  the  reduction  to  take 
effect  from  the  day  of  their  date. 

Error  is  assigned  here  upon  the  alleged  insufficiency  of 
the  complaint  to  sustain  the  proceedings  below,  and  this  as- 
signment of  error  presents  the  fii'st  question  we  are  required 
to  consider. 

As  to  fraudulent  representations  operating  as  an  induce- 
ment to  the  sale  or  exchange  of  property,  the  following 
Xnropositions  are  deducible  from  the  authorities : 

First.  That  the  purchaser  has  no  right  to  rely  upon  the 
representations  of  the  vendor  as  to  the  quality  of  the  prop- 
erty, where  he  has  a  reasonable  opportunity  of  examining 
the  property  and  judging  for  himself  as  to  its  qualities. 

Second.  That  inadequacy  of  consideration  alone  is  no 
ground  for  inferring  fraud,  unless  the  inadequacy  is  so 
great  as  to  impress  every  person  with  its  grossness. 

Third.  That  a  purchaser  has  usually  no  right  to  rely  up- 
on affirmations  of  value  made  by  the  vendor,  value  being  gen- 
erally a  mere  matter  of  opinion,  about  which  persons  are  liable 
to  differ  very  widely.  1  Bigelow  Fraud,  chap.l,  sec.  2 ;  6 
Wait's  Action?  and  Defences,  p.  818 ;  Kennedy  v.  Richards 
son^  70  Ind.  524 ;  Frenzel  v.  Miller ^  37  Ind.  1. 

The  complaint  in  this  case  shows  that  the  appellee  had  a 
suitable  opportunity  of  examining  both  the  lands  and  the 
personal  property  which  he  obtained  by  exchange  from  the 
appellant,  and  no  sufficient  reason  is  alleged  for  his  failure 
to  embrace  that  opportunity.  Nothing  is  averred  which 
necessarily  prevented  him  from  making  such  an  examina- 
tion  if  he  had  persisted  in  making  it.  In  the  next  place, 
the  complaint  avers  nothing  from  which  a  gross  inadequacy 
in  the  consideration  for  the  exchange  can  be  inferred. 
Lastly,  the  gravamen  of  the  complaint  is  made  to  rest  upon 
the  alleged  misrepresentations  of  the  appellant  as  to  the 
value  of  the  property  exchanged  by  him  with  the  appellee,, 
Vol.  77.-32 


498 


SUPREME  COURT  OF  INDIANA, 


Carver  v.  Carver  et  aL 


such  representations  amounting  to  mere  affirmations  of 
value,  upon  which  the  appellee  had  no  right  to  relj. 

In  our  opinion,  the  complaint  failed  to  make  a  cause  of 
action  against  the  appellant,  and,  for  want  of  a  sufficient 
complaint,  the  judgment  will  have  to  be  reverssd. 

The  conclusions  we  have  reached  as  to  the  insufficiency  of 
the  complaint  render  it  unnecessary  for  us  to  consider  some 
other  questions  reserved  upon  the  evidence. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded ;for  further  proceedings  not  inconsistent  with  this 
opinion. 


»♦♦ 
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No.  7642. 

Cabveb  V.  Cabveb  et  al. 

Replevin. — Bond.-^ustice  of  the  Peac6.— It  is  no  defence  to  an  action 
upon  a  replevin  bond,  ^ven  in  proceedings  before  a  justice,  tliattbe 
penalty  of  8uch  bond  was  not  double  the  value  of  the  property  sought 
to  be  recovered. 

SAXB.^BecUcUs, — Estoppel.— 'In  such  case,  where  the  penalty  is  fixed  at 
double  the  recited  value  of  the  property,  the  obUgors  are  estopped  to 
aUege  and  prove  that  a  sufficient  penalty  was  not  provided. 

From  the  Madison  Circuit  Court. 

H.  D.  Thompson  and  W.  March  ^  for  appellant. 
M.  S.  Robinson  and  J.  W.  Lovett,  for  appellees. 

Elliott,  C.  J. — Appellant  was  the  plaintiff  below.  The 
complaint  is  founded  upon  a  bond  given  by  the  appellees  m 
replevin  proceedings,  instituted  by  one  of  them  before  a  jus- 
tice of  the  peace. 

The  second  paragraph  of  the  appellees'  answer  alleges 
that  the  bond  sued  on  was  not  in  a  penally  double  the  value 
of  the  property  described  in  the  complaint  filed  in  the  re- 
plevin proceedings  before  the  justice ;  that  it  was  for  that 
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reason  void,  and  that  the  justice  had  no  jurisdiction  to  issue 
the  writ  upon  which  the  personal  property  described  in  the 
said  complaint  was  seized.  A  demurrer  was  overruled  to 
this  paragraph. 

Appellees  rely  upon  the  case  of  Deardorff  v.  Ulmer^  34 
Ind.  353,  as  sustaining  the  ruling  declaring  the  answer  un- 
der mention  to  be  sufficient.  The  case  cited  does  hold  that 
the  bond  given  in  proceedings  of  replevin  before  justices  of 
the  peace  must  be  in  a  penalty  double  the  value  of  the  prop- 
erty described  in  the  complaint,  or  the  justice  will  not  have 
any  jurisdiction  of  the  action.  It  was  also  held  that  the  fact 
that  the  penalty  of  the  bond  was  less  than  double  the  value 
of  the  property  constituted  a  sufficient  ground  for  dismis- 
sing the  proceedings.  In  that  case  the  court,  however,  ex- 
pressly refused  to  pass  upon  the  question  whether  the  bond 
was  or  was  not  void,  saying,  **It  is  not  necessary  for  us  to 
decide,  and  we  do  not  decide,  whether  the  bond  in  the  case 
under  consideration  is  absolutely  void  because  it  is  not  in  a 
«um  double  the  value  of  the  property  described  in  the  com- 
plaint." The  precise  question  which  we  have  now  in  hand 
was,  therefore,  not  decided  by  the  case  so  confidently  relied 
upon  by  the  appellees.  Later  cases  do  decide  the  question. 
In  Biigle  v.  Myera^  69  Ind.  73,  it  was  held  that  a  bond  given 
in  replevin  proceedings  before  a  justice  of  the  peace  was  not 
void  although  not  in  a  penalty  double  the  value  of  the  prop- 
erty described  in  the  complaint.  The  case  of  Trueblood  v. 
Knox  J  73  Ind.  310,  is  directly  in  point.  It  was  there  held 
that  the  fact,  that  the  penalty  of  such  a  bond  was  not  double 
the  value  of  the  property  described  in  the  complaint,  did 
not  constitute  a  defence  to  an  action  against  the  ol^ligors  in 
such  bond. 

The  principal  obligor  tendered  the  bond  in  suit  to  the  jus- 
tice as  being  such  as  the  law  required,  and  thus  secured  the 
writ  which  put  him  in  possession  of  the  personal  property 
of  another.     The  plainest  principles  of  justice  require  that 
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neither  he  nor  his  sureties  should  be  permitted  to  defend 
against  the  bond  upon  the  ground  that  a  sufficient  penalty 
was  not  provided.  To  permit  such  a  defence  would  be  to 
allow  the  party  to  take  advantage  of  his  own  wrong  in  care- 
lessly or  purposely  failing  to  file  a  sufficient  bond.  There 
can  be  no  doubt  that  the  case  is  one  to  which  the  doctrine 
of  estoppel  fully  and  justly  applies. 

It  was  held  in  Wiseman  v.  Lynn^  39  Ind.  250,  that  a  re- 
cital of  value  in  a  replevin  bond  was  conclusive  upon  the 
obligors.  Such  a  recital  ought  certainly  to  be  held  conclu- 
sive, where,  as  here,  the  question  of  value  is  a  material  one, 
affecting  the  validity  of  the  bond  itself.  Regarding,  as  we 
must,  the  recital  of  value  as  conclusive,  we  find  no  difficulty 
at  all  in  disposing  of  this  appeal  upon  the  ground  that  the 
bond  was  in  a  penalty  double  the  value  oi  the  property.  The 
penalty  of  the  bond  is  $110,  and  the  recital  is  that  the  prop- 
erty is  of  the  value  of  fifty  dollars.  It  thus  very  clearly  ap- 
pears that  the  penalty  was  double  the  value  of  the  property 
replevied.  The  answer  under  examination  does  not  attempt 
to  impeach  or  contradict  the  provisions  of  the  bond.  It  sim- 
ply avers,  as  an  independent  fact,  that  the  bond  was  not  in 
a  sum  double  the  value  of  the  property ;  and  this  fact  the 
appellees  can  not,  as  against  the  solemn  admission  in  the 
bond,  make  available  as  a  means  of  effecting  its  destruction. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's demuiTer  to  the  second  paragraph  of  the  answer,  and 
for  further  proceedings  in  accordance  with  this  opinion. 
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No.  8229. 

Vance  et  al.  v.  Sghroteb  et  al. 

Pleading. — Practice. — yew  Parties, — Amendment. — When  new  parties        las  i37 


defendants  are  admitted  into  a  case,  the  complaint  should  be  amended       'ill  210 
by  inserting  their  names,  and  the  proper  averments  concerning  them. 

^Ejectment. — Complaint. — ^A  complaint  in  ejectment  must  charge  that 
the  plaintiff  is  entitled  to  the  possession  of  the  premises,  and  that  the 
defendant  unlawfully  keeps  him  out,  and  this  with  reference  to  the 
commencement  of  the  action. 

Same. — Tenants  in  Common, — Action  Between. — ^The  possession  of  one  co- 
tenant  is  the  possession  of  all,  and  there  can  be  no  right  of  action  be- 
tween them,  or  those  holding  under  them,  to  recover  possession,  unless 
the  one  in  actual  occupancy  has  denied  the  right  of  his  co-tenant  or 
done  something  equivalent  to  such  denial,  or  amounting  to  an  ouster. 

From  the  Boone  Circuit  Court. 
C  C.  Navey  for  appellants. 

Woods,  J. — ^The  only  question  presented  for  decision  is, 
whether  the  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action. 

The  averments  of  the  complaint  are  as  follows :  The  plain- 
tiffs complain  of  the  defendants,  David  M.  Vance  and  Ezra 
Smith,  and  say,  that  on  the  4th  day  of  December,  1878,  the 
same  being  the  fifteenth  judicial  day  of  the  November  term 
of  the  Boone  Circuit  Court  for  said  year,  the  plaintiff  Eliza- 
beth Schroyer,  the  wife  of  Daniel  Schroyer,  and  Julia  A. 
Alexander,  the  wife  of  John  T.  Alexander,  recovered  a  judg- 
ment and  decree  in  said  court  for  the  partition  of  certain 
real  estate  in  said  county  (described),  against  the  defend- 
ant, Ezra  Smith,  in  the  manner  following,  to  wit :  To  the 
plaintiff  Julia  A.  Alexander  is  adjudged  and  decreed  the 
one-half  interest  in  the  fee  simple,  and  to  Elizabeth  Schroyer, 
the  plaintiff,  is  adjudged  and  decreed  the  one-third  interest 
in  fee  simple  ;  and  to  the  said  defendant,  Ezra  Smith,  is  ad- 
judged and  decreed  the  one-sixth  interest  in  fee  simple  of 
said  lands ;  that  the  plaintiffs  Julia  A.  Alexander  and  Eliza- 
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beth  Schroyer  are  the  owners  jointly  of  the  undivided  five- 
sixths  of  said  land  in  fee  simple,  are  tenants  in  common  in 
said  land,  are  also  tenants  in  common  with  said  Ezra  Smith 
in  said  lands ;  that  the  plaintiffs  herein  are  entitled  to  the 
possession  of  five-sixths  of  said  lands.  It  was  further  ad- 
judged and  decreed  by  said  court  that  said  lands  partition* 
ed  were  not  susceptible  of  division.  That  at  the  time 
of  the  rendition  of  the  said  judgment  of  partition,  the 
said  defendant  Vance  was  in  possession,  and  now  is,  and 
ever  since  has  been,  in  possession  of  said  lands,  without 
right  or  title  thereto,  wrongfully,  unlawfully,  and  without 
right,  holds  possession  of  and  occupies  said  premises,  to  the 
damage  of  the  plaintiffs  in  the  sum  of  one  hundred  dollars ; 
that  said  Ezra  Smith  is  made  a  party  defendant  herein  for 
the  reason  that  he  does  not  join  with  these  plaintiffs  in  this 
action.     Wherefore,  etc. 

Smith  defaulted ;  Vance's  demurrer,  for  want  of  facts, 
was  overruled,  and  his  answer  filed.  The  other  appellants 
were  made  defendants  on  the  motion  of  the  plaintiffs  show- 
ing that  they  claimed  an  interest,  and  they  appeared  and 
answered  in  person  or  by  guardian  ad  litem^  though  there^ 
was  not,  as  there  ought  to  have  been,  an  amendment  of  the 
complaint  by  inserting  their  names  as  defendants,  and  an 
averment  of  the  facts  on  which  relief  was  claimed  against 
them.  There  was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment in  favor  of  the  plaintiffs,  for  the  recovery  of  pos- 
session of  the  land,  and  against  two  of  the  defendants,  i<x 
damages  for  the  detention. 

Error  is  assigned  upon  the  overruling  of  Vance's  demur- 
rer, and  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

We  have  no  brief  from  the  appellee,  and  are  unable  to 
perceive  on  what  ground  the  ruling  and  judgment  of  the 
circuit  court  can  be  upheld.  The  complaint  was  treated  as 
presenting  an  action  to  recover  the  possession  of  real  prop- 
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erty,  and  judgment  was  given  accordingly.  But  it  is  an  ex- 
press statutory  provision  of  the  civil  code,  section  595,  that 
the  plaintiff  in  such  a  case  shall  state  in  his  complaint  <<that 
he  is  entitled  to  the  possession  of  the  premises,  *  *  and 
that  the  defendant  unlawfully  keeps  him  out  of  posses- 
sion." This  complaint  does  not  allege  either  of  these  facts, 
nor  contain  equivalent  averments.  It  is  averred  that  in  the 
partition  suit  it  was  adjudged  that  the  plaintiffs  were  en- 
titled to  possession  ;  but  that  is  irrelevant.  There  should 
have  been  an  averment  of  their  right  of  possession  in  refer- 
ence to  the  time  of  commencing  this  suit.  It  is  alleged  that 
the  defendant  David  M.  Yance  was  and  is  in  possession 
without  right  or  title  to  the  lands,  and  wrongfully  holds  pos- 
session and  occupies  to  the  damage  of  the  plaintiff ;  bi^t  this 
is  not  equivalent  to  an  allegation  that  the  defendants  had 
no  right  of  possession.  Such  right  may  exist  apart  from 
any  right  or  title  to  the  fee  of  the  land.  SeeMcCaman 
V.  Cochran,  57  Ind.  166.  But,  besides  these  technical  ob- 
jections, as  a  tenant  in  common  with  the  plaintiffs,  the  de- 
fendant Smith,  for  aught  that  is  averred,  had  equal  right  to 
the  possession  with  them,  and  the  other  defendants  may 
have  been  in  possession  and  holding  under  hiiti .  The  pos- 
session of  one  co-tenant  is  the  possession  of  all,  and  there 
can  be  no  right  of  action  between  them ,  or  those  holding 
under  them,  to  recover  possession,  unless  the  tenant  in  act- 
ual occupancy  has  denied  the  right  of  his  co-tenant,  or  done 
something  equivalent  to  such  denial,  or  amounting  to  an 
ouster  of  the  co-tenant.  Nelson  v.  Davis,  35  Ind.  474  ;  Beth^ 
eU  V.  MeCool,46  Ind.  303 ;  Sanford  v.  Tucker,  54  Ind.  219. 
The  judgment  is  reversed,  with  costs,  and  with  instruc- 
tions to  sustain  the  demurrer  to  the  complaint. 
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'No.  7533. 

The  Cincinnati,  Hamilton  and  Indianapolis  Bahjzoad 

Company  v.  Hildreth. 

Railroad.— £{nin^  Stock.— Fence.^Public  Duty.— The  owner  of  stock 
killed  upon  a  railroad  is  permitted  to  recover  from  the  railroad  com- 
pany, because  the  recovery  will  tend  to  secure  the  discharge  of  a  pub- 
lic duty,  imposed  by  law,  to  fence  its  road. 

SAXE.Sele<i8e,—CaUle'Ghiards. — Damages,— An  obligation,  in  aid  of 
the  construction  of  a  railroad,  to  grant  the  right  of  way  throo^ 
the  owner^s  land,  ^'the  company  patting  in  six  cattle-guards  as  its 
only  obligation,**  does  not  bind  him  to  fence  the  road,  and  is  not  a  re- 
lease of  damages  for  stock  killed  on  the  land.  The  company  can  not 
avail  itself  of  such  an  obligation  as  an  exemption  from  the  statutory 
liabUity. 

From  the  Rush  Circuit  Court. 

A.  M.  Sinks  and  J.  W.  Study y  for  appellant. 

L.  Sexton^  C.  Cambem  and  G.  W.  Sleeth^  for  appellee. 

Morris,  C. — ^The  appellee  sued  the  appellant  to  reooyer 
for  two  horses  alleged  to  have  been  killed  on  the  appellant's 
road,  at  a  point  virhere  the  same  should  have  been,  but  was 
not,  fenced. 

The  appellant  answered  the  complaint  in  three  paragraphs. 
The  first  was  a  general  denial. 

The  second  paragraph  of  the  answer  states  that  the  in* 
jury  to  the  horses  occurred  at  a  point  on  the  road  where  it 
runs  through  the  lands,  in  Bush  county,  Indiana,  owned  by 
Jefferson  Helm ;  that  its  right  of  way  for  its  road  over  the 
land  of  said  Helm  was  granted  by  said  Helm  to  the  Jono- 
tion  Railroad  Company,  of  which  the  appellant  was  the  le- 
gal successor.  He,  said  Helm,  released  said  Junction  Sail- 
road  Company  from  all  liability  for  not  fencing  said  railroad 
where  it  runs  through  said  land  of  said  Helm,  upon  condi- 
tion that  said  company  would  put  in  six  cattle-guards  on 
the  land  of  said  Helm ;  that  said  company  did  put  in  said 
guards,  and  said  Helm  executed  a  written  release  to  the  said 
company  of  all  liability  for  the  injury  or  killing  of  said  stock 
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at  any  point  on  said  railroad  track  on  his  said  lands ;  that 
the  grant  of  the  right  of  way  was  recorded  in  the  proper 
record  of  said  county,  on  the  26th  day  of  March,  1870.  A 
copy  of  this  release  is  filed  with  the  complaint.  That  the 
cattle-guards  were  in  good  condition  at  the  time  the  horses 
were  injured ;  that  the  horses  injured  were  at  the  time  be- 
ing pastured  on  the  said  land  of  said  Helm  by  the  appellee, 
as  the  tenant  of  said  Helm ;  that  they  got  upon  said  track 
where  the  road  runs  through  said  land  of  said  Helm, 
Wherefore  the  appellant  demands  judgment. 

Copy  of  release  filed  with  answer  : 

**CoNNEBSviLLE,  November  25th,  1864. 

"For  the  purpose  of  providing  means  to  aid  in  the  con- 
struction of  the  Junction  Railroad,  and  in  consideration 
thereof,  I  promise  to  pay,  on  the  arrival  of  the  first  train  of 
cars  on  said  road  at  Rushville,  to  the  order  of  the  said 
Junction  Railroad  Company,  at  the  Bank  of  the  State  of  In- 
diana, the  sum  of  two  hundred  dollars  and  the  right  of  way 
through  my  land,  the  company  putting  in  six  cattle-gilards 
as  its  only  obligation  in  regard  to  fencing,  without  any  re- 
lief from  valuation  or  appraisement  laws. 

"Jefferson  Helm." 

The  third  paragraph  of  the  answer  is  like  the  second, 
with  the  exception  that  it  avers  that  the  appellee  had  actual 
notice  of  the  release. 

The  appellee  demurred  to  the  second  paragraph  of  the  an- 
swer, and  replied  to  the  third ;  the  court  sustained  the  de- 
murrer to  the  second  paragraph ;  the  cause  was  submitted 
^  the  court  for  trial ;  the  court  found  for  appellee ;  the 
appellant  moved  for  a  new  trial ;  the  motion  was  overruled, 
and  judgment  rendered  for  the  appellee.  The  rulings  of 
the  court  upon  the  demurrer  and  the  motion  for  a  new  trial 
are  assigned  as  errors. 

The  release  set  up  as  a  part  of  the  second  paragraph  of 
the  answer  did  not  bind  Helm  to  fence  the  appellant's  road. 
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The  law  imposed  upon  the  appellant  the  duty  of  fencing  its 
road  for  the  safety  and  protection  of  the  public.   It  was  not 
competent  for  Helm,  with  the  view  of  aiding  the  company 
in  the  construction  of  its  road,  as  expressed  in  the  paper 
filed  with  the  answer,  to  release  it  from  the  duty  imposed 
by  the  law.    It  is  a  gratuitous  statement  of  Helm's,  that  he 
will,  in  the  language  of  the  release,  in  order  to  aid  the  com- 
pany in  the  construction  of  its  road,  convey  it  the  right  of 
way,  the  company  putting  in  six  cattle-guards  as  its  only 
obligation  in  regard  to  the  fencing  of  its  road.   The  six  cat- 
tle-guards were  not  to  be  put  up  as  the  consideration  paid 
by  the  company  to  Helm  for  his  assumed  dischai^  of  the 
company  from  its  obligation  to  fence  its  road,  but  as  the 
consideration  for  the  right  of  way  over  his  land.    Helm  did 
not  agree  to  fence  the  road.     No  obligation  of  the  kind  is 
expressed  or  implied  in  the  writing  which  he  gave  the  com- 
pany.    The  case  falls  clearly  within  the  principles  discussed 
and  decided  in  the  cases  of  The  BaUimwej  etc.y  R.  W.  Co. 
V.  Johnson^  59  Ind.  188,  and  The  New  Albany^  etc.^  R.  R. 
Co.  V.  Maiden^  12  Ind.  10.     The  company  can  not  avail  it- 
self of  this  pretended  exemption  as  a  defence  to  the  appel- 
lee's claim. 

The  reasons  for  a  new  trial  are,  that  the  finding  of  the 
court  is  contrary  to  law,  and  not  supported  by  sufficient  evi- 
dence. 

We  have  examined  the  evidence,  and  think  it  tends  strong- 
ly to  make  out  the  case,  and  to  sustain  the  finding  of  the 
court.  The  objection  urged  to  the  finding  of  the  court  is, 
that  the  evidence  shows  that  the  animals  were  injured  on 
that  portion  of  the  appellant's  road  which  passes  over  the 
land  of  Helm,  and  that  they  got  upon  the  road  on  said  land, 
while  kept  upon  the  same  by  the  appellee  as  the  tenant  of 
Helm.  Granting  this,  we  think  the  appellant  was  liable,  for 
the  reason  that  it  was  its  duty  to  fence  its  road  through  the 
land  of  Helm.    The  appellee  is  permitted  to  recover,  not 
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because  he  was  without  fault,  but  because  the  recovery  will 
tend  to  secure  the  discharge  of  a  public  duty  imposed  by 
law  upon  the  appellant.  Helm  does  not  agree  to  fence  the 
road.  He  simply  says  that  the  only  thing  which  he  requires 
of  the  road  is  six  cattle-guards ;  that  he  will  convey  the 
right  of  way  without  any  obligation  to  fence  the  road.  This 
imposed  no  duty  upon  Helm  as  to  the  fencing  of  the  road 
through  his  land ;  much  less  did  it  impose  any  burden  upon 
the  land  itself  which  the  lessee  of  Helm  would  be  bound  to 
discharge.  It  may  be  admitted  that  the  tenant  is  bound  to 
discharge  all  such  duties  as  are  lawfully  imposed  upon  the 
land  itself  for  the  benefit  of  others,  but  here^no  duty  was 
imposed  upon  the  land. 

We  think  there  is  no  error  in  the  record. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 


»•♦ 


No.  7515. 

The  Indianapolis  and  St.  Louis  Railroad  Company 

V.  Kennedy. 

Bailroab  COMTAxr.—FreigTU  TVaitw. —P(M<cnflrer».— A  railroad  com- 
pany is  not  required  by  law  to  carry  passengers,  as  a  common  carrier, 
on  its  tra}ns  for  the  transportation  of  freight;  but  such  company  may 
agree  to  carry  passengers  on  its  freight  trains,  on  such  reasonable  terms 
and  conditions  as  it  may  prescribe. 

8 AME.-^Pleading. Sufficiency  of  ComplaitU.—ln  such  a  case,  if  suit  be 
brought  against  the  company  to  recover  damages  for  its  refusal  to  carry 
a  passenger  on  a  freight  train,  in  accordance  with  its  agreement,  the 
plaintiff  must  allege  a  strict  compliance  or  attempted  compliance,  on 
his  part,  with  the  terms  and  conditions  imposed  by  such  company; 
otherwise  his  complaint  will  be  insufficient. 

From  the  Putnam  Circuit  Court. 
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T.  O.  Grooms  and  W.  A.  BrowUj  for  appellant. 
G.  G.  Matson  and  H.  H.  Mathias^  for  appellee. 

HowK,  J. — ^This  was  a  suit  by  the  appellee  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
by  him,  without  fault  on  his  part,  from  the  wrongful  acts  of 
the  appellant's  servants  and  employees.  The  cause,  having 
been  put  at  issue,  was  tried  by  a  jury,  and  a  verdict  was  re- 
turned for  the  appellee,  assessing  his  damages  in  the  sum  of 
two  hundred  dollars.*  Over  the  appellant's  motion  for  a  new 
trial,  and  its  exception  saved,  judgment  was  rendered  on 
the  verdict.^ 

In  this  court  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court : 

1.  In  overruling  its  demurrer  to  appellee's  complaint ; 

2.  In  striking  out  the  first  paragraph  of  its  answer ;  and, 

3.  In  overruling  its  motion  for  a  new  trial. 

1.  In  his  complaint,  the  appellee  alleged,  in  substance, 
that  the  appellant  was  a  corporation,  organized  under  the 
laws  of  this  State,  and  operating  a  line  of  railway  extending 
from  Indianapolis  to  Terre  Haute,  Indiana,  and,  in  pursait 
of  its  business,  was  running  divers  passenger  and  freight 
trains  over  and  along  its  said  line  of  railway ;  that,  before 
the  time  of  the  commission  of  the  grievances  complained  of » 
the  appellant  had  advertised  to  the  public  that  it  would,  upon 
a  certain  freight  train,  carry  passengers  upon  a  certain  stip- 
ulated condition,  to  be  complied  with  by  said  passengers, 
to  wit :  that  said  passengers  should  apply  at  the  appellant's 
local  office,  where  freight-train  tickets  were  kept  for  sale, 
before  taking  passage  upon  said  trains ;  that  on  December 
12th,  1877,  being  desirous  of  taking  passage  upon  said 
freight  train  from  Greencastle  to  Fern,  Indiana,  both  sta- 
tions upon  said  road,  the  appellee  went  to  the  appellant's 
office  at  Greencastle,  and  there  souffht  to  obtain  a  freight- 
train  ticket,  thus  complying  with  the  appellant's  regulations 
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in  the  premises ;  that,  at  the  time  the  appellee  so  sought  to  ob- 
tain a  ticket  as  aforesaid,  the  said  freight  train  was  standing 
upon  the  appellant's  track,  and  no  person  was  then  at  the 
appellant's  office,  nor  at  its  depot  where  said  office  was  sit- 
uate, to  sell  tickets,  and  the  appellee  waited  at  said  office  un- 
til said  freight  train  was  about  to  depart  from  said  station, 
and  thereupon  he  got  on  said  freight  train,  and  after  it  had 
started,  and  when  it  had  run  nearly  a  mile  from  said  station, 
the  appellant's  conductor  and  other  employees  on  said  train, 
demaQded  a  ticket  of  the  appellee,  and,  although  he  explain- 
ed to  said  conductor  or  other  employee,  the  fact  of  his  seek- 
ing to  buy  a  ticket  at  said  station  at  Greencastle,  and  that 
he  had  waited  at  the  appellant's  office  for  that  purpose  until 
said  train  was  about  to  start,  and  although  he  tendered  to 
the  appellant's  conductor,  or  other  employee,  the  full  fare 
and  offered  to  pay  twice  the  regular  fare  from  said  station 
of  Greencastle  to  said  station  of  Fern,  yet  the  appellant,  by 
its  employees,  disregarding  the  appellee's  rights,  refused  to 
carry  him,  and  compelled  him  to  leave  said  train  at  a  point 
one  mile  from  the  station  at  Greencastle  where  he  had  got 
on  said  train ;  that  the  appellee's  health,  at  the  time,  was 
such  that  he  was  barely  able  to  be  about,  and  he  had,  with 
great  effort,  gone  to  appellant's  depot  to  take  said  train, 
and  he  so  informed  said  conductor,  or  other  employee,  who 
put  him  off  said  train  ;  that  appellee  also  informed  said  con- 
ductor, or  other  employee,  that  he  was  then  under  the  care 
and  treatment  of  a  physician ;  that  the  appellee  was  com- 
pelled to  walk  from  the  point  where  he  was  put  off  of  said 
train  back  to  Greencastle,  and,  by  reason  thereof  and  of  the 
over-exertion  caused  by  appellant's  wrongful  act  in  so  put- 
ting him  off  its  train,  was  made  very  sick,  and  suffered  a 
relapse,  and  was  confinied  to  his  bed  for  six  weeks ;  and  the 
appellee  averred  that  he  would  not  have  suffered  such  re- 
lapse but  for  said  wrongful  acts  of  appellant's  servants,  with- 
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out  any  fault  or  negligence  on  the  part  of  the  appellee. 
Wherefore,  etc. 

We  are  of  the  opinion  that  the  facts  stated  in  appellee's 
complaint  were  not  sufficient  to  constitute  a  cause  of  action 
in  his  favor,  and  against  the  appellant.     It  will  be  observed 
that  the  complaint  shows  upon  its  face  that  the  appellee 
rests  his  right  to  a  recovery  in  this  action,  not  upon  any 
breach  by  the  appellant  of  its  common-law  duty  as  a  com- 
mon carrier  of  passengers  for  hire,  but  upon  its  non-com- 
pliance with  the  terms  of  an  alleged  special  and  conditional 
contract  for  his  carriage  as  a  passenger.     In  such  a  case  the 
party  plaintiff  must  show  a  strict  and  literal  compliance  or 
attempted  compliance,  on  his  part,  with  the  conditions^  im- 
posed by  the  railroad  company,  or  otherwise  his  complaint 
will  wholly  fail  to  state  a  cause  of  action  against  such  com- 
pany.    The  appellant  was  not  bound  by  any  law,  statutory 
or  otherwise,  to  carry  passengers  on  its  trains  for  the  trans- 
portation of  freight ;  and  if,  as  alleged,  it  had  advertised 
that  upon  a  certain  freight  train  it  would  carry  passengers 
upon  the  stipulated  condition,  to  be  complied  with  by  such 
passengers,  that  they  should  apply  at  its  local  office,  where 
its  freight-train  tickets  were  kept  for  sale,  for  such  a  ticket 
before  taking  passage  upon  such  freight  train,  then,  clearly, 
it  was  incumbent  on  the  appellee  to  allege  in  his  complaint, 
and  prove  upon  the  trial,  that  he  had  used  reasonable  efforts 
to  comply  with  the  stipulated  condition,  and  had  been  pre- 
vented from  such  compliance  by  the  fault  or  negligence  of 
the  appellant's  servants.     It  seems  to  us  that  the  appellee's 
complaint,  in  this  case,  was  radically  defective  and  insuffi- 
cient in  this,  that  it  failed  to  show  any  reasonable  effort  on 
his  part  to  comply  with  the  condition  imposed  by  the  appe- 
lant upon  its  carriage  of  passengers  on  its  freight  trains. 
The  complaint  shows  that,  at  some  time,  on  the  12th  day 
of  December,  1877,  he  went  to  the  appellant's  depot  and 
sought  to  obtain  a  freight-train  ticket;  that  at  that  time 
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no  person  was  at  its  office  to  sell  such  tickets,  and  that  he 
waited  at  said  office  until  the  train  was  about  to  depart,  and 
then  got  on  board  of  said  train.  For  aught  that  appears  in 
his  complaint,  the  appellee  went  to  the  depot  long  before 
train  time,  or  before  he  might  reasonably  expect  that  any 
one  would  be  there  to  sell  such  tickets  ;  and  although  it  was 
stated  that  he  waited  at  the  office  until  the  train  was  about 
to  depart,  yet  it  was  not  alleged,  either  that  no  one  came  to 
sell  such  ticket,  or  that  he  had  afterwards  sought  to  obtain 
a  tick^  before  the  depaiture  of  the  train.  In  our  opinion, 
therefore,  the  court  erred  in  overruling  the  demurrer  to  ap- 
pellee's complaint.  27ie  Pittsburghy  etc.,,  H.  W.  Go.  v.  Nu^ 
zam^  50  Ind.  141 ;  The  OhiOy  etc.^  R.  W.  Co.  v.  Apple- 
white^  52  Ind.  540 ;  Tlie  Ohio^  etc.^  R.  W.  Co.  v.  Hatton^ 
60  Ind.  12;  The  Ohio,  etc.,  R.  W.  Co.  y.Swarthtmt,  67 
Ind.  567. 

Passing  this  question,  however,  we  will  briefly  consider 
and  decide  some  of  the  points  made  by  the  appellant's  coun- 
sel, arising  under  the  alleged  error  of  the  circuit  court  in 
overruling  the  motion  for  a  new  trial.  Counsel  earnestly 
insist,  that  the  verdict  of  the  jury  was  not  sustained  by 
sufficient  evidence,  and  was  contrary  to  law.  It  seems  to 
us,  from  our  examination  of  the  evidence,  that  this  position 
is  well  taken.  It  was  admitted  on  the  trial,  "that  on  De- 
<5ember  12th,  1877,  defendant  had  in  force  a  regulation  per- 
mitting passengers  to  be  carried  on  its  freight  trains,  only 
on  freighWrain  orders,  to  be  obtained  from  the  station 
agents,  1,000  mile  tickets,  or  on  passes  regularly  issued,  and 
prohibiting  conductors  from  accepting  from  passengers  on 
freight  trains  any  money  except  such  tickets."  On  the  trial 
of  the  cause  the  appellee  was  a  witness  in  his  own  behalf, 
and  testified  to  the  following  among  other  facts,  to  wit :  **I 
knew  the  rule  was  for  a  person  to  get  a  ticket  or  order  to 
ride  on  freight  trains.  *  *  *  Applied  at  the  office  for 
ticket  at  window.     The  window  of  ticket-office  is  near  the 
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north  door  of  gentlemen's  room.  There  was  no  one  inside 
of  office  that  I  could  see  ;  did  not  call  or  make  any  alarm ; 
did  not  ask  for  ticket.  I  made  no  effort  to  get  a  ticket,  ex- 
cept to  look  in  at  the  window.  *  ♦  »  Did  not  look  for 
any  one,  or  wait  to  see  if  any  one  could  be  found,  but  went 
over  to  Tim  Murphy's  saloon,  which  was  across  the  track 
from  the  depot.  Stayed  there  a  short  time,  bought  some 
coal  oil,  and  then  went  to  the  caboose  and  got  in  it.  In  five 
minutes  the  train  started.  ♦  *  *  I  got  off  of  the  train  near 
the  west  end  of  the  switch,  and  it  came  to  a  full  stop  for 
me  to  get  off." 

These  were  the  statements  of  the  appellee,  made  under 
the  sanction  of  his  oath,  and  they  show  very  clearly,  as  it 
seems  to  us,  that,  while  he  had  full  knowledge  of  the  ap- 
pellant's regulation  or  rule,  which  imposed  a  reasonable 
condition  upon  his  right  to  carriage  as  a  passenger  in  its 
freight  trains,  and  utterly  forbade  its  officers  in  chai^  of 
such  trains  to  carry  passengers  thereon  upon  any  other  terms 
than  those  prescribed  in  said  rule,  yet  he  made  no  effort 
whatever  to  procure  a  freight-train  ticket  or  order  from  the 
appellant,  in  compliance  with  such  rule.  Indeed,  the  ap- 
pellee's own  testimony,  as  we  have  quoted  it,  shows  beyond 
all  room  for  reasonable  doubt,  that  he  had  no  wish  or  deeire 
to  procure  for  himself  the  requisite  ticket  or  order,  in  com- 
pliance with  the  known  rule  of  the  appellant ;  for,  while  he 
testified  that  he  made  no  effort  to  get  a  ticket,  except  to 
look  in  at  the  office  window,  yet  he  said  immediately  after- 
ward, that  he  did  not  look  for  any  one,  and  did  not  wail  to 
see  if  any  one  could  be  found,  to  sell  him  a  ticket. 

Upon  the  appellee's  own  evidence,  and  upon  the  law  ap- 
plicable to  the  facts  thereby  established,  we  are  clearly  of 
the  opinion  that  the  appellee  has  failed  to  show  any  cause 
of  action  in  his  behalf  against  the  appellant,  by  reason  of 
the  matters  alleged  in  his  complaint.  As  we  have  already 
said,  the  complaint  was  bad  on  the  demurrer  thereto  for  the 
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want  of  facts ;  but  the  appellee's  own  evidence  utterly  faUed, 
we  think,  to  make  as  good  a  case  in  his  behalf  as  did  the  al- 
legations of  his  complaint.  In  our  consideration  of  the 
questions  arising  under  the  alleged  error  of  the  court  in 
overruling  the  motion  for  a  new  trial,  we  have  rested  the 
case  wholly  upon  the  appellee's  own  evidence.  That  far 
forth  it  is  a  case,  not  of  conflicting  evidence,  but  of  an  utter 
failure  of  evidence  to  sustain  the  material  allegations  of  the 
complaint.  On  account  of  such  failure  of  evidence,  it  seems 
to  us  that  the  court  clearly  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  demurrer 

m 

to  the  complaint,  and  for  further  proceedings  in  accordance 
with  this  opinion. 


»•» 


No.  8048. 
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DSAtnxTLEMT  COKVETAKOS.^/n^ruction.^In  an  action  to  set  aside  an 
alleged  fraudulent  conveyance,  it  is  error  to  instruct,  that  if,  after 
maldng  a  conv^ance  without  consideration,  the  grantor  did  not  have 
xmincumbered  property,,  subject  to  execution,  sufficient  to  pay  aU  his 
debts,  the  conveyance  was  fraudulent  as  against  a  creditor. 

Samk.— Question  of  Fact.—ConMeration.^lt  is  a  question  of  fact,  under 
the  statute,  whether  a  conveyance  shaU  be  deemed  fraudulent,  and  no 
conveyance  can  be  adjudged  to  be  fraudulent  solely  because  it  was 
not  founded  on  a  valuable  consideration. 

BAXR.^Practice.—Evidenee.'-'Supreme  Court.— The  Supreme  Court  can 
not,  in  such  case,  look  into  the  evidence  for  the  purpose  of  determining 
whether  the  error  in  the  instruction  was  harmless. 

Prom  the  Union  Circuit  Court. 
Vol.  77.-83 
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W.  M.  Casterline^  L.  H.  Stanford,  T.  W.  Bennett  and 
D.  F.  White,  for  appellants. 

W.  H.  Bracken  aud  B.  Burke,  for  appellee. 

Woods,  J. — Action  by  the  appellee  to  set  aside  a  convey- 
ance of  real  estate,  on  the  ground  that  it  was  made  in  &aad 
of  creditors. 

Finding  and  judgment  for  the  appellee. 

The  appellants  saved  an  exception  to  the  following  in- 
struction : 

**7th.  If  the  jury  believe  from  the  evidence  that  on  the 
26th  day  of  December,  1877,  the  defendant  Benjamin  Woot- 
'ers  conveyed  the  real  estate  described  in  the  first  paragraph 
of  the  complaint  to  the  defendants  Lydia  C.  and  Sophia 
Wooters,  without  any  valuable  or  good  consideration,  and 
that  after  the  conveyance  thereof  he  did  not  have  a  sufficient 
amount  of  property  unincumbered,  subject  to  execution,  to 
pay  all  his  debts,  and  that  he  was  indebted  at  the  time  and 
is  indebted  to  the  plaintiff,  as  alleged  in  his  complaint,  then 
you  should  find  for  the  plaintiff,  as  against  the  defendant 
Benjamin  Wooters . " 

This  instruction  was  wrong.  Whether  a  conveyance  of 
property  shall  be  deemed  fraudulent,  is  made  by  statute  ''a 
question  of  fact,"  and  no  conveyance  or  charge  shall  "be 
adjudged  fraudulent,  as  against  creditors  or  purchasers, 
solely  on  the  ground  that  it  was  not  founded  on  a  valuable 
consideration."     1  R.  S.  1876,  p.  506,  sec.  21. 

The  fact,  that  the  remaining  property  of  the  grantor  is  en- 
cumbered, may  constitute  an  important  element  of  the  evi- 
dence in  a  given  case,  but  that,  under  any  and  all  circum- 
stances, it  must  be  deemed  conclusive  proof  of  fraud  in  fact 
and  in  the  intention  of  the  grantor,  can  not  be  conceded. 
According  to  the  instruction ,  the  debtor,  who  would  convey 
any  of  his  property  in  consideration  of  love  and  affection, 
must  retain  a  sufficient  amount  of  unencumbered  property 
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to  pay  all  his  debts.  It  would  not  matter  how  large  and 
valuable  the  property  retained,  nor  how  slight  the  encum- 
brance, nor  how  readily  it  might  be  converted  into  money 
sufficient  to  pay  all  demands,  nor  how  willing  the  debtor  to 
make  the  conversion  whenever  the  creditor  should  require 
it.  Indeed,  he  might  liave  abundant  unencumbered  prop- 
erty to  satisfy  the  demand  in  suit  and  the  claims  of  all 
who  were  pressing  for  payment,  and  all  other  obligations 
might  be  amply  secured  by  mortgage  upon  other  property, 
and  yet,  according  to  the  rule  as  declared,  his  harmless  gen- 
erosities could  not  be  permitted. 

We  are  asked,  however,  to  look  into  the  evidence,  and 
upon  that  to  say,  that,  though  technically  wrong,  the  instruc- 
tion did  no  injury  to  the  appellant,  because,  as  is  claimed, 
it  was  proven  that,  after  conveying  the  land  in  question,  the 
appellant  did  not  have  other  property  except  such  as  was 
heavily  encumbered,  and  was  entirely  insufficient  to  satisfy 
the  demands  against  him.  It  is  not  our  province  to  decide 
any  such  question.  To  undertake  to  do  it,  would  be  a  di- 
rect violation  of  the  statutory  rule  cited,  supra j  which  makes 
it  a  question  of  fact  in  all  cases,  whether  there  was  a  fraudu- 
lent intent  on  the  part  of  the  grantor  or  grantee  in  the 
transaction.  The  judge  presiding  at  the  trial  would  have  no 
right  to  withdraw  the  question  from  the  jury ;  and  still  less 
would  this  court  be  justified  in  attempting  to  decide,  upon 
an  examination  of  the  evidence  in  the  record,  that  an  in- 
struction, manifestly  erroneous  and  calculated  to  mislead 
the  jury,  in  reference  to  a  material  point  to  be  determined 
by  the  verdict,  did  not  in  fact  work  any  prejudice  to  the  ap- 
pellant. 

Questions  are  made  and  discussed  in  reference  to  other 
instructions  and  rulings  of  the  court,  but  as  they  are  not 
of  special  importance,  or  of  new  impression,  and  not  likely 
to  arise  again,  we  do  not  deem  it  profitable  or  necessary  to 
consider  them  further. 
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The  judgment  is  reversed,  with  costs,  and  with  instmo- 
tions  to  grant  a  new  trial. 


>  » 


No.  8902. 

Ii34  owl  Blizzabd  v.  Apflegate. 

77   '516 

137    91    Instructiok.— IVactJce.— It  is  not  error  to  refase  an  instruction  sabstan- 
77  516       tially  given  in  another  form. 

lAo    got  •'  ^ 

•p— >    Same.— Cof^ict  of  ^oidenctf.— Jury  .—It  is  not  the  privilege  of  the  jnry  to^ 
1J8  i86|       reconcUe  conflicting  evidence  or  not,  as  whim  or  caprice  may  suggest; 
but,  when  it  can  be  reasonably  done,  it  is  a  duty  to  be  performed  with 
care  and  judgment,  and  so  the  court  should  instruct 

SAME.'^Preponderance  o/ Evidence.— Where  there  is  a  conflict  of  evidence 
as  to  the  value  of  services  sued  for,  the  court  should  refuse  to  instruct 
the  jury,  that,  if  it  can  not  determine  whether  the  plaintiff  or  defendant 
has  the  preponderance  of  evidence,  it  should  And  for  the  defendant. 

Same. — Value  of  Services, — Set-Off,— In  a  suit  for  labor  and  services,  pay- 
ment and  set-ofi  being  pleaded,  it  is  not  error  to  instruct  the  jury,  that 
they  should  allow  the  plaintiff  the  fair,  reasonable  value  of  the  services 
as  shown  by  the  proof,  when  other  instructions  direct  that  the  defend- 
ant be  allowed  for  such  payments  and  set-off  as  the  evidence  establishes. 

QAXB.—ConsideraUon.'^Aa  instruction,  being  applicable  to  the  issues  and 
evidence,  that  '*If  it  is  shown  that  the  note  in  suit  was  given  after  the 
suit  of  B.  and  others  against  B.  was  aflirmed,  and  after  the  work  for 
which  the  note  was  given  was  performed,  these  are  facts  you  should 
consider  in  connection  with  the  other  evidence,  In  determining  whether 
either  a  want  or  failure  of  consideration  has  been  proved,''  is  not  eno- 
neous. 

Same.— The  jury  was  instructed  that,  <*If  B.  employed  A.  to  prosecute  a 
suit  (for  which  services  a  recovery  was  sought),  and  A.  faithfully  dis- 
charged his  duty  therein,  he  is  entitled  to  be  paid  therefor,  if  he  has 
not  been  paid,  although  the  litigation  terminated  to  the  dissatisfaction 
and  detriment  of  B.''  At  most,  this  was  harmless;  but,  if  the  evidence 
was  such  as  to  involve  want  of  success  as  an  element  in  determining; 
the  value  of  the  services,  then  it  was  proper. 

Same.— Pn^ttdictf.- It  is  not  error  to  admonish  the  jury  of  Uie  gravity  of 
the  duties  resting  on  both  jury  and  court  in  the  trial  of  a  cause,  or  to 
impress  upon  the  jury  the  necessity  of  carefully  avoiding  the  influence 
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of  prejudice ;  and  if,  in  the  conduct  of  the  cause,  an  attempt  has  been 
made  to  excite  class  prejudice,  on  account  of  the  profession  or  employ- 
ment of  either  party,  it  is  the  duty  of  the  court  thus  to  rebuke  it. 

Same.— il^^omey  .—The  refusal  of  the  court  to  allow  an  attorney,in  his  argu- 
ment to  the  jury,  ^^to  comment'*  on  instructions  which  the  court  had, 
before  argument,  indicated  its  purpose  to  give,  under  the  statute  (R. 
S.  1881,  sec.  634,)  when  the  nature  of  the  comments  prohibited  is  not 
shown  by  the  record,  is  not  available  error. 

Evidence.— Tf^AdratoaZ  o/.— There  is  no  available  error  in  the  admission 
of  improper  evidence,  if  the  same  be  distinctly  withdrawn  before  the 
argument  begins,  and  the  jury  be  expressly  instructed  to  disregard  it. 

Same. — In  a  suit  by  an  attorney  to  recover  for  professional  services  in  a 
suit,  evidence  of  the  reputation  and  skUl  of  the  opposite  attorney,  and 
of  the  ability  and  skill  displayed  by  the  plaintiff,  if  it  be  irrelevant,  is 
also  harmless. 

Witness.— Z^adtn^/  Questioru. ^The  allowance  of  leading  questions  to 
witnesses  is  largely  in  the  discretion  of  the  court,  and  is  not  available 
error,  unless  it  clearly  appears  that  the  court  has  abused  its  discretion, 
and  that  injury  has  resulted. 

From  the  Carroll  Circuit  Court. 

F.  W.  Coombs  and  J.  A.  SimSf  for  appellant. 
A.  W.  Reynolds  and  L.  B.  Sunsy  for  appellee. 

Newcomb,  C. — The  appellee  sued  the  appellant  on  a  com- 
plaint in  two  paragraphs.  The  first  was  based  on  a  promis- 
8017  note,  the  second  on  an  account  for  services  as  an  attor- 
ney, and  for  money  expended  in  the  business  of  the  appellant. 
The  sum  claimed  in  the  bill  of  particulars  filed  with  this 
paragraph  was  $1,336.10. 

To  the  first  paragraph  the  defendant  answered  a  want  of 
•consideration,  and  failure  of  consideration.  To  the  second, 
the  answers  were  a  general  denial,  payment,  and  set-off. 
Beply  in  denial  of  the  affirmative  answers. 

A  jury  trial  resulted  in  a  verdict  of  $600  for  the  plaintiff. 
Motion  for  a  new  trial  overruled,  and  judgment  on  the  ver- 
dict. The  appellant  has  assigned  for  error  the  overruling 
of  his  motion  for  a  new  trial. 

The  principal  matter  of  controversy  below  was  the  amount 
properly  due  to  the  appellant  for  his  services  in  a  case 
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(Blizzard  v.  Hays)  in  the  Cass  Circuit  Court,  and  in  the 
Supreme  Court.  The  appellant  assumes  that  the  jury  did 
not  allow  the  appellee  an3i;hing  on  the  note,  and  eamestlj 
insists  that  the  evidence  does  not  sustain  the  verdict  on  the 
second  paragraph.  The  verdict  was  general ;  we  are  there- 
fore unable  to  determine  whether  or  not  the  jury  included 
the  amount  apparently  due  upon  the  note  in  the  verdict ; 
but  there  was  evidence  upon  which  they  could  have  found 
for  the  plaintifi  upon  the  issues  under  the  first  paragraph  of 
the  complaint;  and,  if  necessary  to  sustain  the  verdict,  we 
must  presume  that  they  did  so,  the  record  showing  nothing^ 
to  the  contrary.  There  were  some  charges  in  the  appellee's 
account  on  which  there  was  little  or  no  conflict  in  the  testi- 
mony, which  will  be  noticed  presently; 

The  testimony  of  the  witnesses  as  to  the  value  of  appellee's 
services  in  attending  court  at  divers  times,  twice  trying  the 
case  of  Blizzard  v.  ^ay«,  and  bringing  the  case  to  this  court 
and  procuring  a  reversal  of  the  judgment  rendered  against 
Blizzard  at  the  first  trial,  varied  from  $200  to  $1,100^ — ex- 
tremes sufficiently  divergent  to  allow  a  large  latitude  to  the 
jury  in  fixing  upon  the  amount  of  their  verdict.  The  appel- 
lant testified  that  there  was  a  special  contract  between  him- 
self and  the  appellee,  by  which  the  latter  was  to  be  paid 
twenty-five  dollars  for  his  attendance  at  each  term  of  the 
Cass  Circuit  Court,  and  fifty  dollars  for  trying  the  case. 
There  were  two  jury  trials,  and  from  the  evidence  the  jury 
might  have  found  that  the  appellee  attended  twelve  terms  of 
the  circuit  court  while  prosecuting  that  case.  The  evidence 
as  to  the  value  of  appellee's  services  in  the  Supreme  Court 
varied  from  $50  to  $500,  and  the  appellant  testified  that  the 
appellee  told  him  it  would  not  cost  much,  if  any,  over  $100 
to  take  the  case  to  the  Supreme  Court. 

The  appellant  further  testified  that  he  had  paid  the  appel- 
lee, on  fees,  $335.  The  latter  testified  that  the  pajrments  he 
had  received,  after  deducting  actual  expenses  refunded,  was 
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$186.42.  It  was  for  the  jury  to  say  which  was  the  true 
amount.  Taking  the  testimony  of  the  appellant,  as  to  the 
alleged  special  contract,  to  be  true,  and  assuming  that  the 
jury  allowed  for  some  other  services  sums  clearly  within 
the  range  of  the  evidence,  the  verdict  can  be  accounted 
for  by  the  following  figures :  * 
Amount  of  the  note,  interest,  and  attorney's  fees, 

provided  for  in  the  note,  -        -        -        -        -$177  30 
Attending  court  twelve  terms,  -        -        -         300  00 

Two  trials, 100  00 

Fee  in  Supreme  Court, 100  00 

Taking  depositions  at  Mattoon,  HI.,    -        -        -      60  00 
Taking  depositions  at  Monticello,  Ind.,    -        -  15  00 

Fees  in  two  cases  White  Circuit  Court,         -        -      50  00 


$802  30 
Payments  on  account,      -        -        -        -        -         186  42 

Bdance,       -        -        -  .     -        -        -        -  $615  88 
It  is  plain  from  this  showing  that  we  can  not  disturb  the 
verdict  on  the  ground  of  insufficient  evidence  or  excessive 
damages. 

The  appellant  claims  that  all  the  witnesses  who  testified 
by  deposition  for  the  plaintiff,  gave  their  estimate  of  the 
value  of  the  services  of  the  latter  in  the  Hays  case,  in  an- 
swer to  a  hypothetical  question  which  did  not  truly  state  the 
facts,  and  therefore  their  testimony  should  be  disregarded. 
As  we  have  shown,  the  jury  could  have  found,  and  possibly 
did  find,  their  verdict  on  evidence  entirely  outside  of  that 
given  on  the  hypothetical  case  submitted  to  those  witnesses. 
But  it  was  for  the  jury  to  determine  whether  the  facts  stated 
in  the  hypothetical  question  were  truly  stated ;  and  there 
being  some  conflict  of  evidence  on  that  point,  their  finding 
must  be  respected,  assuming  that  the  answers  to  the  hypo- 
thetical question  had  any  influence  on  the  verdict. , 
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Again,  the  witness  who  placed  the  appellee's  fees  at  the 
highest  figure  was  the  attorney  for  Hays  in  the  litigation  in 
question,  and  testified  from  his  own  knowledge  of  the  servi- 
ces rendered  by  the  appellee.  His  estimate  was  $600  for 
the  two  trials,  and  $500  for  the  case  in  the  Supreme  Court. 

The  other  causes  assigned  for  a  new  trial  will  be  consid- 
ered in  their  order,  viz. : 

1.  That  the  court  erred  in  refusing  the  following  instnic- 
tions  asked  by  the  appellant :  ^'Before  the  plaintiff  can  re- 
cover for  the  amounts  of  the  several  items  in  the  second 
paragraph  of  his  complaint,  he  must  show  by  a  preponder- 
ance of  the  evidence  that  he  performed  the  work  and  labor, 
and  furnished  the  money  therein  charged,  at  the  special  in- 
stance and  request  of  the  defendant ;  and  as  to  the  work 
and  labor  therein  charged  for,  before  he  can  recover  for  the 
same  the  amounts  claimed  by  him  therefor,  he  must  show 
by  the  weight  of  the  evidence  that  they  were  of  such  value." 

There  was  no  error  in  refusing  this  iustruction,  as  it  was 
substantially  embraced  in  the  seventh  instruction  given  by 
the  court  on  its  own  motion. 

2.  That  the  court  erred  in  refusing  the  ninth  instruction 
submitted  by  the  defendant,  as  follows:  <^It  is  thepriW- 
lege  of  the  jury,  if  they  can,  to  reconcile  conflicting  testi- 
mony, but  they  are  not  bound  to  do  so,  It  is  incumbent 
upon  the  plaintiff,  before  he  can  recover  on  the  second  par- 
agraph of  his  complaint,  to  make  it  out  by  a  fair  weight  of 
the  evidence,  and  if  the  jury  find  such  a  conflict  in  the  evi- 
dence that  they  can  not  determine  whether  the  plaintiff  or 
the  defendant  has  the  greater  weight,  then  as  to  all  items  in 
said  second  paragraph,  falling  within  such  conflict,  about 
which  the  jury  can  not  determine,  they  must  find  for  the 
defendant." 

This  instruction,  so  far  as  it  was  correct,  was  but  stating 
in  different  language  the  principle  enunciated  in  the  seventh 
instructipn  given,  namely,  that  it  was  incumbent  on  the 
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plaiutiff  to  prove  the  matters  set  up  in  the  second  para- 
graph of  his  complaint  by  a  fair  preponderance  of  the  evi- 
dence. But  the  instruction  refused  was  objectionable  in  it- 
self. The  principal  controversy  below  was  not  upon  the 
question  whether  services  were  rendered,  but  as  to  their 
value,  and  on  the  question  of  value  the  evidence  was  con- 
flicting. Because  witnesses  disagreed  as  to  value,  that  was 
no  reason  for  allowing  nothing,  yet  the  court  was  asked  to 
instruct  the  jury  that  if  they  were  unable  to  determine  which 
conflicting  estimate  of  value  was  correct,  they  must  as  to 
such  item  find  for  the  defendant ;  in  other  words,  if  the 
plaintiff's  witnesses  fixed  the  value  of  a  given  service  at  $200 
and  the  defendant's  witnesses  at  $100,  and  the  evidence  as 
to  amounts  was  evenly  balanced,  the  jury  should  allow  noth- 
ing. The  most  that  could  be  asked  by  the  defendant  in  that 
case  would  be  that  the  lowest  amount  should  be  allowed. 

3.  That  the  court  erred  in  the  seventh  instructioia  given 
on  its  own  motion.  In  this  instruction  the  court  said :  <^As 
to  the  second  paragraph  of  the  complaint,  the  burden  of  proof 
is  on  the  plaintiff,  and  before  he  can  recover  thereon  he 
must  show  by  a  preponderance  of  the  evidence  that  he  did 
the  work,  or  some  of  it,  sued  for,  at  the  instance  and  request 
of  the  defendant.  So  far  as  the  second  paragraph  of  the 
complaint  is  based  upon  a  claim  for  services  rendered  as  an 
attorney  I  instrui^t  you,  the  plaintiff  claims  that  he  was  em- 
ployed to  render  the  services  sued  for,  and  that  there  was 
no  special  contract  as  to  what  he  was  to  be  paid  for  such 
services.  If  you  find  from  the  evidence  that  plaintiff  ren- 
dered the  professional  services  sued  for,  or  any  of  them,  at 
the  request  of  the  defendant,  without  any  agreement  as  to 
what  he  was  to  have  for  the  service,  then  as  to  such  services 
the  law  implies  that  he  was  to  be  paid  the  fair  value  of  such 
services,  and  you  should  allow  the  fair,  reasonable  value 
thereof,  as  shown  by  the  weight  of  the  evidence." 
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In  the  eighth  instruction,  the  jury  were  told  that  if  the 
services,  if  any  were  rendered,  were  rendered  under  a  spe- 
cial contract  as  to  what  was  to  be  paid  for  them,  then  the 
price  agreed  upon  must  govern  the  jury  in  fixing  the  valae 
thereof. 

The  criticism  of  appellant  on  the  seventh  instruction  is, 
that  it  informed  the  jury  that  they  might  find  a  yerdict 
against  the  defendant  on  the  second  paragraph  of  the  com- 
plaint upon  the  proof  of  only  a  part  thereof,  without  direct- 
ing them  as  to  the  amount  they  might  find  on  such  partial 
proof,  and  without  reference  to  whether  or  not  the  defend- 
ant had  established  payment  of  such  part  so  proved  to  haire 
been  performed.  If  the  plaintiff  had  proved  some  but  not 
all  the  items  embraced  in  his  second  paragraph,  the  court 
did  not  err  in  saying  that  he  should  be  allowed  for  what  he 
had  proved,  and  i^all  were  proved  that  he  should  be  allowed 
for  all.  No  jury,  of  the  most  ordinary  judgment,  could  have 
misunderstood  the  instruction.  In  the  eighth  instruction 
given  on  the  defendant's  motion,  and  the  tenth  given  by  the 
court  of  its  own  motion,  the  duty  of  the  jury  as  to  allowing 
the  defendant  such  payments  and  matters  of  set-off  as  he  had 
proved,  was  stated  as  favorably  to  the  defendant  as  he  asked, 
or  had  a  right  to  ask. 

4.  The  ninth  instruction  is  also  excepted  to,  viz. :  "If 
you  find  from  the  evidence  that  the  note  «in  suit  was  given 
after  the  suit  of  Blizzard  and  others  against  Blizzard  and 
others  was  affirmed  by  the  Supreme  Court  of  Indiana,  and 
after  the  work  for  which  the  note  was  given  should  have 
been  done,  these  are  facts  vou  should  consider  in  connection 
with  the  other  evidence,  in  determining  whether  either  of 
the  pleas  of  want  or  failure  of  consideration  has  been 
proved."  It  was  in  evidence  that  the  note  in  suit  was 
given  for  the  balance  of  a  fee  agreed  to  be  paid  to  the 
plaintiff  for  instituting  an  action  to  review  a  judgment  ren- 
dered in  the  case  named  in  the  instruction,  and  to  carry 
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the  same  to  the  Supreme  Court  if  not  successful  in  the 
court  below.  The  note  was  given  some  time  after  that  lit- 
igation terminated.  Some  effort  was  made  on  the  trial  of 
this  c^use  to  show  that  the  appellee  did  not  do  all  he  should 
have  done  in  the  case  of  Blizzard  v.  Blizzard ;  and  there 
was  also  evidence  that,  with  full  knowledge  of  all  the  facts, 
the  appellant  gave  the  note  in  suit.  It  was  proper  that  the 
jury  should  consider  these  circumstances,  as  they  tended  to 
show  that  when  the  note  was  given  the  appellant  recognized 
the  appellee's  right  to  the  compensation  that  had  been 
agreed  upon. 

The  appellant  cites  us  to  Kintixer  v.  The  State^  ex  reZ.,  45 
Ind.  175,  Cain  v.  Huntf  41  Ind.  466,  and  Bowen  v.  LazalerSf 
44  Mo.  383,  as  authorities  against  this  instruction.  In  the 
two  Indiana  cases,  the  instructions  assumed  that  certain  facts 
had  been  proved,  and  they  were  held  erroneous  for  that  rea- 
son. The  Missouri  case  holds,  that,  where  there  is  any  ev- 
idence tending  to  prove  a  fact  in  issue,  such  evidence  must 
be  left  to  the  jury,  and  it  is  error  to  charge  the  jury  for 
whom  they  shall  find  a  verdict.  Neither  of  the  cases  touches 
the  instruction  in  question,  and  we  think  it  is  correct,  both 
in  form  and  substance. 

5.  The  following  is  the  twelfth  instruction,  which  was 
also  excepted  to :  ^'The  mere  fact,  if  it  be  a  fact,  that  the 
litigation  between  Blizzard  and  Hays  did  not  result  to  such 
advantage  to  Blizzard  as  he  may  have  hoped  it  might,  does 
not  preclude  the  right  of  Applegate  to  recover  in  this  action. 
If  Blizzard  employed  Applegate  to  prosecute  that  suit,  and 
if  Applegate  honestly  and  faithfully  discharged  his  duties  in 
that  behalf,  he  is  entitled  to  be  paid  for  his  services,  if  he 
has  not  been  paid,  although  the  litigation  terminated  to  the 
dissatisfaction  and  detriment  of  Blizzard." 

Appellant's  counsel  say  of  this  instruction:  "It  was 
wholly  outside  of  the  issues  in  the  case.  There  was  no  de^ 
fence  that  Mr.  Applegate  had  not  performed  his  duties  prop>- 
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evly,  no  question  of  malpractice,  no  pretence  but  that  the 
oovery,  if  any,  should  be  for  the  actual  service  rendered." 

According  to  this,  the  instruction  was,  to  say  the  most  of 
it,  harmless,  and  therefore  not  a  proper  subject  of  com- 
plaint. But  the  statement  of  appellant's  counsel  as  to  the 
question  of  results,  is  not  in  entire  harmony  with  the  record. 
Evidence  was  introduced  by  the  defendant  showing  that  his 
action  against  Hays  was  fruitless ;  and,  in  the  hypothetical 
question  propounded  to  his  witnesses  ^  touching  the  value  of 
the  plaintiff's  services,  the  result  of  the  litigation  was  named 
as  an  element  to  be  considered  in  estimating  the  proper 
amount  of  compensation  to  the  plaintiff  for  his  services. 
There  was  no  error  in  this  instruction. 

6.  Instruction  number  fifteen  is  also  claimed  to  be  erro- 
neous. We  copy :  "It  is  your  duty  to  reconcile  conflicts 
between  witnesses,  if  you  can ;  but,  if  you  can  not,  then 
you  are  to  say  which  you  will  credit  and  which  you  will  not, 
being  guided  by  good  faith  and  an  honest  desire  to  arrive  at 
the  truth." 

The  position  of  appellant's  counsel  on  this  instruction  is, 
that  it  is  a  matter  of  choice  with  a  jury  whether  it  will  or 
will  not  attempt  to  reconcile  conflicting  testimony,  and, 
therefore,  it  was  error  to  charge  that  it  was  the  duty  of  the 
jury  to  reconcile  such  testimony,  if  they  could. 

It  is  the  duty  of  a  jury  to  find  a  verdict  according  to  the 
evidence,  and  to. do  this  they  must  consider  all  the  evidence. 
They  may  not  arbitrarily  reject  a  part  without  considering 
it.  If  there  is  apparent  conflict  on  material  points,  the  very 
necessity  of  the  case  requires  them  to  ascertain  whether  it 
is  practicable  to  reconcile  the  conflicting  statements  of  wit- 
nesses, and  yet  give  such  credit  to  each  witness  as  he  appar- 
ently deserves.  If  they  can,  it  is  their  province  to  do  so, 
and  each  party  has  a  right  to  the  exercise  of  their  best  judg- 
ment in  this  particular.  The  right  and  the  duty  of  a  jury, 
in  weighing  and  considering  evidence,  are  synonymous  terms. 
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We  think  there  was  no  error  m  this  instraction.  Moore  v. 
KendaUj  2  Pinney  (Wis.)  99 ;  Johnson  v.  Whidden^  32  Me. 
230.  This  instraction  was  preceded  by  an  unexceptionable 
charge  concerning  the  right  of  the  jury  to  dete^^'mine  the 
credibility  of  the  witnesses,  and  what  was  proved  by  the 
evidence.  Also,  that  they  had  no  right,  arbitrarily  and 
without  reason,  to  disregard  the  testimony  of  any  witness, 
though  they  might  and  should  disregard  it  if  there  were  good 
reasons  for  so  doing. 

7.  The  eighteenth  instruction  is  also  alleged  to  be  erro- 
neous. In  the  closing  paragraph  of  the  seventeenth,  the 
judge  said  to  the  jury:  "Your  verdict  in  this  case  will 
chiefly  turn  upon  questions  of  fact,  and  therefore  the  great  re- 
sponsibility in  this  case  rests  upon  you.*'  He  then  proceeded 
to  say,  in  the  eighteenth  charge,  that  ^<It  is  always  a  grave 
responsibility  to  be  charged  with  the  duty,  either  as  judge 
or  jury,  to  settle  a  legal  controversy  and  fix  the  legal  rights 
between  our  fellow-men ;  but  this  duty  is  now  devplved  upon 
us,  and  it  should  be  discharged  faithfully,  fearlessly  and  im- 
partially. These  parties  have  under  the  law  submitted  their 
dispute  to  our  decision,  and  in  coming  to  our  decision  we 
are  to  be  guided,  not  by  our  caprice,  or  prejudice,  or  indi- 
vidual preference,  but  by  the  law  and  the  evidence.'*  The 
argument  urged  against  this  charge  is,  that  in  it  the  judge 
assumed  that  he  and  the  jury  were  the  triers  of  the  facts, 
and,  being  so  instructed,  the  jury  would  vigilantly  watch  for 
indications  of  the  views  or  leanings  of  the  judge  upon  the 
evidence.  We  think  there  is  no  ground  for  such  objection. 
The  court  had  already  told  the  jury  that  they  must  take  the 
law  to  be  as  given  them  by  the  court,  and  that  the  respon- 
sibility of  determining  the  facts  rested  upon  them,  and  they 
could  not  have  understood  otherwise  from  anything  said  in 
the  eighteenth  instruction. 

8.  The  last  instruction  called  in  question  is  the  nine- 
teenth, which  reads  as  follows:     **If  either  one  of  you  is 
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possessed  of  such  a  feeling  of  unjust  hostility  against  law- 
yers or  their  fees,  or  if  either  of  you  has  any  such  feeling 
of  prejudice  against  either  of  the  parties  or  their  claims,  in 
this  case,  as  will  interfere  with  your  rendering  a  fair  and 
honest  verdict,  according  to  the  law  and  the  evidence,  you 
owe  it  to  yourselves  and  to  these  parties  to  put  such  feeling 
behind  you  until  you  shall  have  discharged  your  duty  as  ju- 
rors in  this  case." 

The  appellant  argues  that  this  charge  was  impertinent 
and  outside  of  any  issue  in  the  case ;  that  it  tended  to  ben- 
efit the  appellee  and  to  injure  the  appellant ;  that  it  assumed 
that  the  jury  shared  in  an  unjust  hostility  to  lawyers  to  such 
an  extent  that  the  appellee  was  likely  to  be  injured  by  it, 
when,  in  fact,  there  was  no  evidence  of  such  prejudice. 
As  a  matter  of  advice  to  the  jury  to  divest  themselves  of 
prejudices,  if  any  they  had,  and  to'  determine  the  case  on 
the  facts  alone,  we  think  this  instruction  is  not  objectiona- 
ble. We  can  readily  suppose  a  case  where  such  admoni- 
tion to  a  jury  may  be  not  only  proper,  but  necessary-  If,  in 
the  case  in  hand,  an  effort  had  been  made  in  argument  to 
array  prejudice  against  either  party  on  account  of  his  pro- 
fession or  employment,  it  was  the  right  of  the  court  to  cau- 
tion the  jury  to  discard  such  considerations.  It  is  the  duty 
of  the  trial  court  to  keep  the  scales  of  justice  evenly  bal- 
anced, and  to  rebuke  any  attempt  to  carry  a  case  before  a 
jury  by  exciting  class  prejudices,  or  invoking  distinctions  of 
race,  religion,  politics,  or  otherwise,  between  the  litigating 
parties.  That  this  was  done  in  the  case  before  us  we  do  not 
know,  nor  do  we  know  that  it  was  not ;  but,  the  contrary 
not  appearing,  we  must  presume  there  was  a  proper  reason 
for  giving  the  instruction. 

9.  The  next  cause  alleged  for  a  new  trial  was,  that  the 
court,  after  having  indicated  that  it  would  give  certain  in- 
structions prayed  by  the  defendant,  as  provided  in  the  act  of 
March  29th,  1879,  refused  to  defendant's  counsel  the  right 
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of  commentiDg  on  such  instructions  in  his  argument  to  the 
jury.  The  act  above  cited  provides  that,  during  the  argu- 
ment to  the  jury,  any  instructions  so  indicated  to  be  given 
may  be  read  to  the  jury  as  the  law  of  the  case,  and  the 
court  shall  give  the  same  to  the  jury  as  the  law,  when  such 
jury  is' instructed  by  the  court. 

The  bill  of  exceptions  does  not  state  that  the  court  pro- 
hibited the  reading  of  said  instructions,  nor  that  they  were 
not  read  to  the  jury  by  appellant's  counsel  in  his  argument. 
What  comments  counsel  desired  to  make  on  the  instructions, 
is  not  stated.  If  he  wished  to  reinforce  the  opinion  of  the 
court  by  favorable  comments  to  the  jury  upon  the  instruc- 
tions, such  comments  would  have  been  superfluous  and  un- 
seemly. The  statute  says  nothing  of  the  right  of  a  party  to 
comment  upon  the  instructions  the  court  has  indicated  its 
intention  to  give.  The  party  may  read  them  to  the  jury 
and  comment  on  the  facts  as  applicable  to  the  law  so  an- 
nounced by  the  court ;  and  it  does  not  appear  that  this  right 
was  denied  to  the  appellant. 

10.  The  appellant  claims  that  certain  evidence  of  the 
witnesses  Boss  and  Daily,  as  to  the  ability  and  skill  of  .the 
appellee  as  an  attorney,  was  improperly  admitted  over  his 
objection ;  and  that  certain  testimony  given  by  the  witness 
Huff,  in  which  he  stated  that  an  attorney  who  sat  by  and 
saw  a  cause  tried  could  form  a  somewhat  better  judgment  of 
the  value  of  the  services  of  an  attorney  engaged  in  the  trial, 
than  could  be  formed  on  a  hypothetical  case  submitted  to  a 
witness.  But  these  portions  of  the  testimony  were  distinctly 
withdrawn  by  the  plaintiff  before  the  argument,  and  the 
jury  was  expressly  instructed  not  to  consider  said  testimony. 
If  there  was  any  error  in  admitting  said  evidence,  the  error 
was  cured  by  its  withdrawal  and  the  accompanying  instruc- 
tion to  the  jury. 

11.  Error  is  also  alleged  in  permitting  the  witness  Boss 
to  testify,  over  the  objection  of  the  defendant,  to  the  repu- 
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tation  for  skill  and  ability  of  the  attorney  for  the  defendant 
in  the  case  of  Blizzard  v.  Hays. 

Granting  that  such  testimony  was  irrelevant,  it  could  not 
possibly  have  injured  the  appellant. 

12.  Furthermore,  error  is  alleged  in  allowing  appellee  to 
put  leading  questions  to  his  witness  Ross,  and  permitting 
such  questions  to  be  answered ;  also,  that  the  court  errone- 
ously allowed  the  appellee  to  prove  by  said  witness  that  ap- 
pellee conducted  the  case  of  Blizzard  v.  Hays  "carefully, 
aud  with  judgment  and  ability." 

We  do  not  think  the  questions  objected  to  w^re  leading. 
The  testimony  as  to  the  ability  with  which  appellee  managed 
his  client's  case,  if  not  legitimate,  was  harmless.  In  notic- 
ing the  appellant's  objections  to  the  twelfth  instruction  we 
quoted  from  his  brief  the  statement  that  there  was  "no  de- 
fence that  the  appellee  had  not  performed  his  duties  prop- 
erly, no  question  of  malpractice,  no  pretence  but  that  the 
recovery,  if  any,  should  be  for  the  actual  service  rendered." 
How,  then,  was  it  possible  for  the  appellant  to  be  injured 
by  the  testimony  complained  of? 

13.  The  last  error  alleged  is  the  ruling  of  the  court  in 
permitting  certain  questions  to  be  propounded  to,  and  an- 
swered by,  the  plaintiff  in  his  examination-in-chief,  in  re- 
buttal. The  defendant  had  testified,  that  in  a  certain  con- 
versation with  the  plaintiff  he  had  informed  the  latter  that 
another  attorney  had  offered  to  assist  in.the  trial  of  the  Hays 
case  for  twenty-five  dollars,  and  that  the  plaintiff  remarked 
that  that  was  too  much. 

The  defendant  had  also  testified,  that  the  plaintiff  advised 
him,  after  the  first  trial  of  the  Hays  case,  to  appeal  to  the 
Supreme  Court,  and  assured  him  that  he  could  easily  reverse 
it ;  that  the  defendant  then  asked  what  it  would  cost  to  ap- 
peal the  case,  to  which  the  plaintiff  replied,  that  "it  ought 
not  to  cost  me  over  $100 — ^but  little  over  that." 
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Selative  to  the  first  conversation,  the  plaintiff  was  asked 
the  direct  question  whether  he  made  the  statement  testified 
to  by  the  defendant.  His  answer  was:  **I  don't  think  he 
ever  said  anything  to  me,  or  I  said  anything  to  him."  The 
next- question  was  :  **Did  you  ever  say  to  Mr.  Blizzard  that 
you  wduld  take  the  case  of  'Blizzard  v.  Hays  to  the  Supreme 
Court,  and  that  it  should  not  cost  him  to  exceed  one  hun- 
dred dollars?"  The  witness  answered:  *'I  never  said  to 
Mr.  Blizzard  that  taking  the  case  of  Blizzard  v.  Hays  to  the 
Supreme  Court  should  not  cost  him  over  one  hundred  dollars." 

The  objections  made  to  these  questions  were,  that  they 
were  incompetent  and  irrelevant  in  rebuttal,  and  that  they 
were  leading,  and  suggested  the  answer  desired. 

The  evidence  could  not  be  given  otherwise  than  in  rebut- 
tal, as  it  was  in  answer  to  the  testimony  of  the  defendant. 

We  do  not  deem  it  necessary  to  discuss  the  mooted  ques- 
tion as  to  the  proper  mode  of  interrogating  a  witness  who  is 
called  to  contradict  some  specific  statement  of  another.  Such 
questions  must  be  controlled  largely  by  the  judgment  and 
discretion  of  the  trial  court,  and  there  must  be  a  clear  abuse 
of  such  discretion  to  justify  a  reversal  on  account  of  allow- 
ing or^overruling  a  leading  question.  WiUiams  v.  AUeUf  40 
Ind.  295 ;  Snyder  v.  Snyder  j  50  Ind.  492.  In  the  case  last  ci- 
ted it  was  said  that  <'The  overruling  of  an  objection  to  a  lead- 
ing question,  put  by  the  plaintiff  to  one  of  his  witnesses,  can 
not  be  assigned  for  error,  unless  the  record  shows  that  the 
defendant  was  injured  by  the  answer  of  the  witness." 

The  first  question  and  answer  were  immaterial,  and  the 
second  answer  did  not  really  contradict  the  testimony  of  the 
defendant.  According  to  the  statement  of  the  latter,  one 
hundred  dollars  was  an  approximate  estimate  by  the  plain- 
tiff of  the  cost  of  appealing  the  Hays  case  to  the  Supreme 
Court;  while  the  testimony  of  the  plaintiff  simply  denied 
that  he  named  that  as  the  maximum  amount. 
Vol.  77.-34 
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Not  only  does  the  record  fail  to  show  that  the  appellant 
was  injured  by  this  particular  evidence,  but,  as  suggested  in 
a  former  part  of  this  opinion,  it  may  fairly  be  inferred  that 
the  jury  adopted,  as  the  basis  of  the  allowance  iu  the  Hays 
case,  the  testimony  of  th«  defendant  himself. 

The  judgment  of  the  circuit  cAurt  ought  to  be  affirmed. 

Feb  Cubiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  the  costs  of  the  appellant. 


<•» 
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No.  8480. 

Fehrle  et  ux.  v.  Tukneb. 

Vendor  akd  TimcnASiRn.'^TUle.-'Puniha$e'Money.^Mort9a(^,'—Infu^ 
ti<m» — Equity, — ^In  an  action  by  the  assignee  of  a  note  and  moitga^ 
giyen  for  purchase-money  of  real  estate,  a  cross  complaint,  alleging  that 
the  mortgage  sought  to  be  foreclosed  embraced  other  lands  than  that 
for  the  parchase-money  of  which  the  notes  sued  on  were  given;  that  the 
grantor  to  whom  the  mortgage  and  notes  were  given,  and  by  whom 
they  were  assigned,  conveyed  a  portion  of  the  real  estate  described  in 
the  mortgage,  with  covenants  of  warranty,  and  that  such  grantor  is  in- 
solvent; that  a  suit  is  now  pending  against  the  parties  to  this  action 
and  the  mortgagee,  by  parties  claiming  a  paramoant  title,  for  Uie  pur- 
pose of  settling  the  question  of  title  to  the  land  conveyed  by  the  mort- 
gagee; and  aslcing  that  the  action  upon  the  note  and  mortgage  be  re- 
strained and  delayed  until  the  determination  of  the  suit  in  relation  to 
the  title,  is  sufficient  on  demurrer. 

QAME.^Case  OvetrtOed.^In  such  case  equity  will  enjoin  the  proceeding 
to  enforce  collection  of  the  note  and  mortgage  until  the  result  of  tl^e 
suit  for  the  determination  of  the  title  to  the  lands  purchased  is  ascer- 
tained.   Strong  v.  Downing^  S4  Ind.  300,  overruled  on  this  point. 

From  the  Newton  Circuit  Court. 

J.  R.  TroxeU  and  T.  C.  Annabalt  for  appellants. 
3*  P.  Thompson  and  T.  Thompson^  for  aj^Uee. 
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MoBRis,  C. — ^The  appellee,  who  was  the  plaintiff  below, 
commenced  this  sait  to  foreclose  a  mortgage  on  eighty  acres 
of  land,  situate  in  Newton  county,  executed  by  the  appel- 
lants to  Sobert  C.  Currens,  to  decure  the  payment  of  two 
promissory  notes,  dated  March  26th,  1877,  each  calling  for 
$500,  executed  by  the  appellant  Christian,  and  payable  to 
the  order  of  said  Robert  C.  Currens,  in  one  and  two  years, 
with  ten  per  cent,  interest  and  five  per  cent,  attorney's  fees, 
and  duly  assigned  by  endorsement  to  the  appellee. 

The  appellants  appeared  to  the  action,  and  Christian 
Fehrle  filed  a  counter-claim,  the  object  and  purpose  of  which 
was  to  restrain  the  appellee  from  proceeding  in  his  suit  to 
foreclose  said  mortgage  until  the  title  to  part  of  the  real 
estate  described  in  the  mortgage,  for  the  purchase-money  of 
which  the  notes  secured  by  the  mortgage  were  given,  could 
be  settled.  The  ftppellee  demurred  to  this  counter-claim ; 
the  demurrer  was  sustained.  The  appellants  then  answered 
the  complaint  in  several  paragraphs,  to  which  the  appellee 
replied.  The  cause  was  submitted  to  the  court ;  finding  for 
the  appellee.  Christian  Fehrle  then  moved  the  court  for  a 
new'  trial,  which  motion  was  overruled.  There  was  judg- 
ment for  the  appellee  and  a  decree  foreclosing  said  mortgage. 

The  ruling  of  the  court  upon  the  demurrer  is  assigned  for 
error.  Other  errors  are  assigned,  but,  as  the  appellants  in- 
sist upon  this  alone,  no  other  will  be  considered. 

The  appellant  states  in  his  cross  complaint  or  counter- 
claim, that  on  the  26th  day  of  March,  1877,  he  purchased 
from  the  payee  of  the  notes  mentioned  in  appellee's  com- 
plaint, a  portion  of  the  real  estate  described  in  said  mort- 
gage, to  wit,  the  southeast  quarter  of  the  southeast  quarter 
of  section  25,  township  27  north,  of  range  8  west,  in  New- 
ton county,  Indiana,^ containing  forty  acres;  that  it  was 
worth  $2,000,  which  sum  the  appellant  agreed  to  give  for 
it,  paying  said  Currens  at  the  time  he  purchased,  $1,000, 
and  executing  said  notes  and  mortgage  for  the  balance  of 
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the  purchase-money;  that  Currens  conveyed  the  land  to 
him  by  deed,  with  covenants  of  warranty ;  that  the  appel- 
lant took  possession  of  the  forty  acres  so  conveyed  to  him, 
and  has  ever  since  occupied  and  cultivated  the  same.  It  is 
further  averred  that  after  said  notes  had  been  assigned  to 
appellee,  and  after  the  appellant  had  paid  interest  upon 
them  up  to  the  26th  day  of  March,  1879,  he  learned,  for  the 
first  time,  that  the  heirs  of  one  Allen  May  claimed  to  be  the 
owners  of  two-thirds  of  said  forty  acres  by  him  purchased 
from  said  Currens ;  that  said  heirs  claimed  said  land  by  title 
paramount  to  that  of  said  Currens;  that  said  Currens  is 
wholly  worthless  and  insolvent,  and  if  he,  the  appellant, 
should  be  compelled  to  pay  said  notes  to  the  appellee,  and 
said  Mays  should  recover  on  their  title,  he  will  be  wholly 
without  remedy  and  will  lose  two-thirds  of  said  forty  acres 
for  which  the  notes  and  mortgage  in  suit  were  given  ;  that 
the  loss  will  exceed  the  amount  of  said  notes  ;  that  he  con- 
tinued to  pay  interest  on  said  notes  until  apprised  of  the 
claim  of  said  Mays,  which  claim  he  understands  is  made  as 
the  children  of  Allen  May,  through  whom  they  claim  und^ 
an  instrument  purporting  to  convey  the  title  of  said  lands 
from  the  Peru  and  Indianapolis  Railroad  Company  to  Allen 
May,  paramount  to  the  title  which  he  holds  from  said  Cur- 
rens ;  that  he  refused  to  make  further  payments  on  said  notes 
until  the  title  of  said  Mays  should  be  established  or  de- 
feated, and  so  informed  the  appellee,  who  thereupon  brought 
this  suit,  and  is  now  pressing  the  same  to  final  judgment ; 
that  there  is  great  danger  that  the  Mays  will  be  able  to  es- 
tablish their  claim,  and  that  they  will  be  held  to  be  the  legal 
owners  of  said  land  ;  that  said  Mays  have  commenced  suit, 
and  the  same  is  now  pending  in  this  court,  to  establish  their 
title  to  said  land,  but  that  process  was  not  served  in  time  for 
trial  at  the  present  term  of  this  court ;  that  appellant  and 
appellees  are  parties  to  said  suit,  which  seeks  to  set  aside 
said  mortgage ;  that  this  petition  is  presented  at  the  earliest 
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moment,  and  he  asks  that  the  present  suit  shall  be  delayed 
and  postponed  until  the  suit  so  instituted  by  said  Mays  shall 
be  determined,  and  prays  that  the  appellee  be  restrained 
from  proceeding  in  his  suit  to  foreclose  said  mortgage.  He 
presents  a  proper  bond,  and  alleges  notice.  The  cross  com- 
plaint is  verified. 

The  only  question  in  this  case  is,  did  the  court  err  in  sus- 
taining the  demurrer  to  the  appellant's  petition  for  delay? 
The  mortgage  sought  to  be  foreclosed  embraced  lands  other 
than  that  for  the  purchase-money  of  which  the  notes  sued 
on  were  given.  The  grantor,  to  whom  the  mortgage  and 
notes  tvere  given,  and  by  whom  they  were  assigned  to  the 
appellee,  conveyed  by  deed  with  covenants  of  warranty,  and 
id  alleged  to  have  been  insolvent  and  worthless.  A  suit  had 
been  commenced,  and  was  then  pending,  against  the  parties 
to  this  suit,  the  mortgagee  and  others,  by  those  claiming 
the  alleged  paramount  title,  for  the  purpose  of  settling  the 
question  of  title  to  the  land  conveyed  by  the  mortgagee  to 
the  appellant.  Under  these  circumstances,  the  delay  asked 
was  reasonable  and  should  have  been  granted.  Upon  the 
facts  stated)  equity  would  not  require  the  appellant  to  as- 
sume the  burden  and  risk  of  settling  the  question  of  title 
by  way  of  defence  to  this  action.  Were  he  compelled  to 
do  so,  he  would  still  have  the  risk  and  burden  of  the  litiga- 
tion with  the  Mays,  who  are  asserting,  by  suit  in  the  same 
court,  their  alleged  paramount  title  to  a  part  of  the  land 
mortgaged,  the  value  of  which  exceeds  the  amount  due  upon 
the  notes  in  suit. 

In  the  case  of  Yojige  v.  McCoi^michi  6  Fla.  368,  it  was 
held,  that  equity  will  enjoin  the  collection  of  purchase- 
money  of  land,  on  the  ground  of  a  defect  of  title  after  the 
purchaser  has  taken  possession  under  a  conveyance  with 
covenants  of  general  warranty,  if  the  title  is  questioned  by 
a  suit,  either  prosecuted  or  threatened,  or  if  the  purchaser 
can  show  clearly  that  the  title  is  defective.     The  same  doc- 
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trine  is  held  in  Virginia  and  Maryland.  Koge^*  t.  Kane^s 
AdmW,  5  Leigh,  606 ;  Dorsey  v.  Hobba,  10  Md.  412. 

It  is  held  in  this  State,  that,  in  a  suit  to  foreclose  a  mort* 
gage  on  land  conveyed  by  the  mortgagee  to  the  mortgagor, 
a  defect  of  title  will  be  no  defence  to  the  suit,  for  the  rea- 
son that,  if  the  mortgagor  has  no  title,  the  foreclosure  can 
not  injure  him.  Rogers  y.  Place,  29  Ind.  577;  Plowman 
V.  SkidleVj  36  Ind.  484 ;  Jackson  v.  Foshender,  45  Ind.  305. 

In  the  case  of  Strong  v.  Dovmingy  34  Ind.  300,  it  was 
stated,  by  way  of  cross  complaint,  that  the  mortgage  was- 
given  for  a  part  of  the  purchase-money  for  the  land  therein 
described ;  that  the  appellee  conveyed  by  warranty  deed ; 
that  appellant  paid  $200  down,  and  gave  the  notes  and 
moitgage  sued  on  for  the  balance  of  the  purchase-money ; 
that  the  price  of  the  land  was  $1,500 ;  that  Downing  lived  in 
California,  and  had  no  property  in  Indiana,  and  was  insol- 
vent ;  that  there  was  then  a  suit  pending  in  the  Elkhart 
Circuit  Court,  brought  by  sundry  persons  against  the  appel- 
lant and  others,  in  which  the  plaintiffs  were  seeking  to  re- 
cover \\  of  the  land ;  th^t  the  plaintiff  procured  said  suit 
to  be  commenced ,  and  that  he  was  colluding  with  the  parties 
plaintiffs  in  said  suit ;  that,  when  defendant  took  the  deed, 
he  relied  upon  the  title  more  than  on  the  covenant  in  his 
deed,  and  was  ignorant  of  any  defect  in  the  same ;  that  the 
plaintiff  never  had  the  legal  title  to  more  than  ^^  of  the  land. 
The  appellant  asked  that  the  plaintiff  in  the  suit  to  foreclose 
might  be  restrained  from  proceeding  in  said  suit,  etc. ,  and 
that,  if  the  land  should  be  taken  from  him,  the  note  and 
morto^asje  miorht  be  surrendered. 

The  court  held  that  the  cross  complaint  was  bad ;  that  it 
did  not  contain  facts  sufficient  to  justify  a  postponement  of 
the  suit  to  foreclose  the  mortgage  and  recover  the  debt 
secured  thereby.  The  court  held  that  the  facts  did  not  con- 
stitute a  defence  at  law  against  the  suit  to  recover  judgment 
on  the  notes,  and  that,  unless  fraud  was  charged,  equity 
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would  not  interfere.  The  court  cites  Warren  v.  Carey ^  5 
Ind.  319,  FitcJi  v.  FoOcey  7  Blackf .  564,  and  PaUon  v.  Tay- 
2or,  7  How.  132.  The  cases  referred  to  proceeded  upon  the 
ground  of  alleged  fraud,  but  there  was  nothing  in  either  of 
the  cases  holding  that,  upon  a  state  of  facts  like  those  set 
up  by  Strong  in  his  cross  complaint,  relief  would  not  be 
granted.  The  present  case  differs  from  all  that  we  have  ex- 
amined, in  this,  that  the  mortgage  embraces  land  other  than 
that  for  the  purchase-money  of  which  the  notes  were  given. 
Should  the  appellee  proceed  with  his  foreclosure,  and  sell 
the  mortgaged  premises,  the  appellant  would,  in  case  the 
Mays  should  succeed,  be  without  remedy.  He  would  not 
only  lose  the  land  which  he  purchased,  but  an  additional 
farm,  and  that,  too,  without  any  fault  on  his  part,  and  in 
spite  of  his  efforts  for  protection  through  the  law  and  the 
courts.  Upon  the  facts  stated  in  the  cross  complaint,  the 
mortgagee,  or  his  assignee,  ought  not  to  complain  if  called 
upon  to  defend  the  title  for  which  the  notes  were  given,  as 
the  condition  of  his  right  to  collect  them. 

In  the  case  of  Miller  v.  Avery j  2  Barb.  Ch.  582,  the  prin- 
cipal ground  upon  which  the  chancellor  refused  relief  was, 
that  it  did  not  appear  in  the  complaint  that  the  grantor  was 
insolvent,  and  because  no  suit  had  been  commenced  to  en- 
force the  outstanding  paramount  title.  The  Chancellor  says : 
<*It  is  sufficient  to  say  that  it  has  frequently  been  decided 
that  the  mere  fact  of  the  failure  of  title  in  the  vendor  af- 
fords no  sufficient  ground  for  coming  into  this  court  for 
relief ;  where  the  purchaser  has  not  been  disturbed  in  his 
possession,  and  no  suit  has  been  brought  against  him  by  the 
rightful  owner  of  .the  land." 

Here  a  suit  is  pending,  and  the  mortgagee  is  insolvent 
and  worthless. 

In  the  case  of  Woodruff  v.  Bunce^  9  Paige,  442,  the  Chan- 
cellor says:  *^If  the  covenants  have  been  actually  broken 
and  the  grantor  is  insolvent,  a  court  of  equity  may  restrain 
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him  from  proceeding  to  collect  the  whole  amoant  due  for 
the  purchase-moneyy  and  may  offset  the  damages  occasioned 
by  the  breach  of  the  covenants  of  seisrin  or  of  warranty 
against  such  unpaid  purchase*money." 

It  has  been  held  that  where  a  suit  has  been  appealed  to 
this  court,  and  pending  the  appeal  another  suit  is  commenc- 
ed for  the  same  cause  of  action,  the  court  should,  upon  a 
proper  application,  made  before  trial,  stay  the  proceeding 
until  the  appeal  in  the  former  suit  should  be  determined. 
Walker  v.  HeUer,  73  Ind.  46. 

In  the  case  of  Johnson  v.  Gere^  2  Johns.  Ch.  546,  Chan- 
cellor Kent  held,  that  a  purchaser,  who  was  actually  sued 
for  the  recovery  of  the  land  by  one  claiming  a  paramount 
title,  is  entitled  to  an  injunction  to  stay  the  vendor  from 
proceeding  to  enforce  collection  o^  his  bond  and  mortgage 
until  the  result  of  the  ejectment  suit  was  ascertained,  and 
that  too,  although  the  mortgagee  was  uot  alleged  to  be  in- 
solvent. This  case  has,  perhaps,  been  somewhat  shaken  by 
the  criticism  of  Chancellor  Walworth  in  the  case  of  MiUer 
V.  Avery f  supra. 

We  think  that,  upon  the  facts  stated  in  the  appellant's 
cross  complaint,  the  suit  of  the  appellee  to  foreclose  his 
mortgage  should  have  been  stayed  until  the  suit  of  the  Mays 
against  the  parties  to  this  suit  could  be  determined,  and  that 
the  court  erred  in  sustaining  the  demurrer  to  the  cross  com- 
plaint. The  case  of  Strong  v.  Dormting^  34  Ind.  300,  is,  so 
far  as  it  may  be  in  conflict  with  this  case,  overruled. 

Per  Curiam. — ^It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  costs  of  the  iq>pellee. 
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Fraudulent  Conveyance.— Creditor's  Bight  to  Set  Aside,— Waiver.^ 
Subsequent  Taking  of  Note  for  2>e6«.— A  creditor  who,  after  a  fraudu- 
lent conveyance  of  real  estate  by  his  debtor,  takes  a  note  for  the  debt, 
does  not  thereby  waive  his  right  of  action  to  subject  the  land  to  his  exe- 
cution. 

SAME.—Partition.—la  such  case  he  does  not  waive  his  action  by  joining 
in  a  deed  of  partition,  whereby  the  portion  fraudulently  conveyed  is  set 
off  to  such  grantee,  especially  where  a  contrary  intention  is  expressly 
shown. 

Sa.^e.— Trustee,— Such  conveyance  is  valid  between  the  parties,  and  the 
j,Tantee  is  a  tiiistee  for  the  creditor. 

Save.— Coi^rmation.— In  order  to  operate  as  a  conflrmation,  the  act  of  the 
<reditor  must  be  intended  to  be  a  direct  recognition  and  acknowledg- 
i^ent  of  the  validity  of  the  transfer,  and  not  the  result  of  a  mere  col- 
lateral arrangement. 

SAME.^JIfergrer.— -The  giving  of  a  note  for  an  antecedent  debt  does  not 
merge  the  original  obligation,  unless  it  was  so  intended. 

SAME.^Fl€ading, — FtacHce, — Copy  of  Deed, — Parties,— in  a  complaint  to 
set  aside  a  conveyance  as  fraudulent,  it  is  not  necessary  to  set  out  a 
copy  of  the  deed.  If  the  transfer  was  effected  through  mesne  convey- 
ances, the  parties  to  the  intermediate  deeds  are  not  necessary  parties. 

Practice. — Short^hand  Beport  of  Evidence,— Bill  of  Exceptions,— A  copy 
of  a  short-hand  report  of  the  evidence  not  signed  and  attested.by  the 
reporter,  nor  authenticated  in  any  way  by  the  judge,  is  not  a  part  of 
the  record. 

Same.— instructions.— j^vidence.— Exceptions  to  the  giving  and  refusing  of 
instructions  are  not  available  without  the  evidence,  and  when  it  does 
not  appear  what  other  instructions  were  given. 

From  the  Marion  Superior  Court. 

M.  A.  Smithy  for  appellants. 

C.  P.  Jacobs  and  C.  8,  Spritz^  for  appellee. 

Woods,  J. — The  appellee  obtained  a  decree  against  the 
appellants,  declaring  certain  Veal  estate,  of  which  the  legal 
title  was  in  the  appellant  Margaret,  subject  to  levy  and  sale 
for  the  satisfaction  of  an  execution  in  favor  of  the  appellee, 
against  the  appellant  James  I.  Stout. 

The  appellants  have  assigned  error  upon  the  overruling 
of  their  respective  demurrers  to  the  complaint,  the  alleged 
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caases  for  demurrer  being  the  insafficiency  of  the  facts 
stated  and  a  defect  of  parties  defendants. 

The  complaint  contains  the  averoients  requisite  to  consti- 
tute a  cause  of  action,  within  the  settled  rule  on  the  subject 
{Broker  v.  KeUeyy  72  Ind.  51 ;  Noble  v.  Hinea,  72  Ind.  12;, 
and  is  unquestionably  good,  unless  made  bad  by  certain  spe- 
cial allegations,  now  to  be  noted. 

The  complaint  shows  that,  on  the  17th  day  of  October, 
1872,  Peter  Stout,  of  Marion  county,  died  intestate,  seized 
of  a  tract  of  laud  containing  eighty-five  acres,  which  de- 
scended to  his  widow  and  eight  children,  including  the  ap- 
pellant James  and  the  appellee  Alfred ;  that,  at  that  time, 
James  was  indebted  to  Alfred  in  the  sum  of  $150,  which 
debt  has  never  been  paid ;  that,  on  the  2d  day  of  February, 
the  appellant-s  conveyed  the  individual  interest  of  James  in 
the  land  to  Hunter  McCaslin,  who,  on  the  next  day,  reoon- 
veyed  the  same  interest  to  the  appellant  Margaret ;  that  said 
conveyances  were  made  without  any  consideration,  and  with 
the  intention  of  putting  the  land  beyond  the  reach  of  the 
creditors  of  said  James ;  that,  **on  the  17th  day  of  Febru- 
ary, 1877,  the  widow  and  heirs  of  said  Peter  Stout  executed 
deeds  among  and  between  themselves  for  the  sake  of  mak- 
ing a  partition  of  the  half  quarter  section  among  the  owners 
thereof  without  incurring  the  delay  and  costs  of  legal  pro- 
ceedings, and,  at  the  request  of  said  James,  the  deed  from 
the  widow  and  other  heirs  of  Peter  Stout  was  made  to  the 
defendant  Margaret  Stout,  who  paid  no  consideration  there- 
for, the  said  James  agi*eeing  that  such  transfer  to  his  wife 
should  in  no  wise  prejudice  the  collection  of  the  plaintiff's 
debt,  or  his  right  to  proceed  against  his  interest  in  the  land, 
the  land  thus  conveyed  in  the  partition  to  said  Margaret  be- 
ing the  share  of  James  in  said  half  quarter  section .  ♦  ♦  ♦  ♦ 
that  just  before  the  execution  of  this  deed,  which  was  made 
only  for  the  purpose  of  making  partition,  the  plaintiff  had 
renewed  the  debt  due  from  James  to  the  plaintiff,  and 
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taken  from  James  a  note  for  $150,  dated  February  9th, 
1877 ;  *  *  that  the  defendant  procured  the  partition  deed 
to  be  made  to  Margaret  Stout  with  the  intention  of  cheating 
and  hindering  the  plaintiff  in  the  collection  of  his  debt,  and 
of  this  the  plaintiff  was  wholly  ignorant/' 

The  objections  made  to  the  complaint  turn  upon  the  por- 
tions which  have  been  quoted  literally,  and  the  other  aver- 
ments need  not  therefore  be  given  or  further  summarized. 

It  is  insisted  that  the  complaint  is  not  good  for  the  rea- 
sons following : 

1st.  That  the  plaintiff's  original  demand  was  merged  in 
the  note,  which  he  took  after  the  execution  of  the  alleged 
fraudulent  conveyances,  whereby  it  results  that  he  has  waived 
his  right  to  assail  the  transfer  of  title  as  fraudulent ; 

2d.  That,  by  joining  in  the  deed  of  partition,  the  plaintiff 
estopped  himself  from  attacking  the  title  of  his  grantee ; 

8d.  That  copies  of  the  alleged  fraudulent  deeds  should 
haVe  been  filed  with  the  complaint ; 

4th.  That  the  other  parties  to  the  deeds  should  have  been 
made  defendants  in  the  case. 

We  do  not  concur  in  any  of  these  propositions.  It  might 
not  have  been  improper  to  make  McOaslin  and  the  other 
makers  of  the  deed  of  partition  parties  to  the  suit,  but  it 
was  not  necessary  to  do  so,  and  ordinarily  it  would  seem  to 
be  needless  and  hardly  justifiable  to  bring  such  parties  into 
the  case.  The  theory  of  the  action  is  not  to  annul  the  deeds 
and  revest  the  title  in  the  original  fraudulent  grantor,  but 
to  convert  the  final  fraudulent  grantee  into  a  trustee,  hold- 
ing for  the  benefit  of  the  injured  creditors.  Except  as  to 
creditors,  the  conveyance  is  valid,  and  it  will  not  be  inter- 
fered with  further  than  necessary  to  secure  their  rights. 
Under  any  ordinary  circumstances,  therefore,  there  can  be 
no  good  reason  for  bringing  in  other  parties  besides  the 
fraudulent  grantor  and  the  grantee  in  whom  the  title  has 
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become  vested.  Bump  Fraudulent  Conveyances ,  2d  ed., 
pp.  536,  436,  238. 

The  alleged  fraudulent  deeds  were  not  the  foundation  of 
the  action,  and  were  therefore  not  proper  instruments  to  be 
copied  into  the  complaint.  The  gist  or  gravamen  of  the 
action  was,  that  the  transfer  of  the  title,  not  the  instrument 
by  which  the  transfer  was  effected,  was  fraudulent. 

The  only  effect  of  the  deed,  which  the  plaintiff  joined  in 
executing,  was  to  make  a  voluntary  partition  between  the 
parties,  giving  to  the  appellant  in  severalty  the  interest 
which,  before  the  deed  was  made,  she  owned  in  common 
with  her  co-tenants.  No  reason  has  been  suggested,  and  we 
perceive  none,  why  her  severed  and  separate  interest  is  not 
subject  to  be  reached  by  her  husband's  creditors,  the  plain- 
tiff included,  to  the  same  extent  as  was  her  undivided  inter- 
est. If  no  better,  her  position  is  no  worse  than  before  the 
partition  was  made.  She  has  not  been  misled  by  the  plain- 
tiff into  changing  her  situation  to  her  disadvantage  in  any 
respect.  No  ground  is  apparent  on  which  the  alleged  es- 
toppel can  be  predicated.  The  joining  of  the  plaintiff  in 
making  the  deed  of  partition  could  not  be  said  to  have 
operated  as  a  confirmation  of  the  original  transfer  of  the 
title ;  especially  must  this  be  so  in  view  of  the  fact  that  the 
plaintiff  expressly  stipulated  that  it  should  not  so  operate, 
and  of  the  further  averment  that  the  appellant  James'  pur- 
pose, in  procuring  the  deed  of  partition,  was  to  put  the 
property  beyond  the  appellee's  reach,  and  that  this  purpose 
was  unknown  to  the  appellee.  We  do  not  mean  that  the 
stipulation  mentioned  had  any  binding  force  as  an  agree- 
ment ;  it  certainly  had  not,  as  against  the  appellant  Marga- 
ret ;  but  the  making  of  it  repels  any  presumption  Uiat  the 
appellee,  by  joining  in  the  conveyance  mentioned,  intended 
to  confirm  the  transfer  made  through  McCaslin. 

<<A  confirmation  must  be  founded  upon  a  valuable  con- 
sideration, and  if  there  is  no  such  consideration,  a  creditor 
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is  not  precluded  from  impeaching  a  transfer.  *  *  *  In 
order  to  operate  as  a  confirmation,  the  act  of  the  creditors 
must  be  intended  to  be  a  direct  recognition  and  acknowledg- 
ment of  the  validity  of  the  transfer,  and  not  the  result  of  a 
mere  collateral  arrangement."  Bump,  supra y  462,  and 
cases  cited.     Hays  v.  Heidelberg,  9  Pa.  St.  203. 

While,  in  the  absence  of  proof  or  averment  to  the  con- 
trary, the  legal  presumption  is  that  the  debt  originated  with 
the  note,  and  that  the  note  was  executed  at  the  time  it  bears 
date,  the  holder  may  show  that  the  note  was  given  for  an 
antecedent  debt.  Unless  the  note  is  made  negotiable  by 
the  law  merchant,  and  it  does  not  appear  that  the  note  given 
in  this  case  was  such  an  one,  it  does  not  operate  as  a  mer- 
ger, on  payment  of  the  original  indebtedness,  in  any  sense, 
unless  such  was  the  express  purpose  of  the  parties.  The 
Bristol,  etc. J  Co.  v.  Probasco,  64  Ind.  406.  And,  in  an  ac- 
tion of  this  kind,  the  taking  of  a  note  in  no  manner  affects 
the  right  of  the  creditor  to  assail  a  conveyance  which  was 
fraudulent  as  against  his  original  demand  for  which  the  note 
was  given.  "The  rights  of  a  creditor  *  *  arise  from  the 
fact  that  a  debt  is  due  (owing).  Any  change,  therefore,  of 
the  evidence  of  the  existence  of  the  debt  does  not  exert  any 
influence  upon  these  rights.  Evidence  may  be  introduced 
to  show  that  a  judgment  is  founded  upon  a  prior  claim.  A 
note  may  be  shown  to  be  given  for  a  prior  account,  or  in  re- 
newal of  a  prior  note.  A  novation  does  not  affect  the  rights 
under  the  debt."    Bump,  supra,  498,  and  cases  cited. 

Counsel  have  discussed  numerous  other  questions,  but 
they  are  not  in  the  record.  There  is  in  the  record  what 
purports  to  be  a  short-hand  report  of  the  evidence,  which  is 
endorsed  **Bill  of  Exceptions;"  but  the  document  is  not 
signed  or  attested  in  any  way  by  the  reporter,  and  lacks  en- 
tirely any  authentication  by  the  judge.  There  is  a  bill  of 
exceptions  showing  an  exception  to  the  giving  of  an  instruc- 
tion, and  also  to  the  refusing  of  another  instruction ;  but. 
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in  the  absence  of  the  evidence,  these  rulings  can  not  be  con- 
sidered. So  far  as  concerns  the  instrnction  refused,  it  does 
not  appear  that  it  was  not  substantially  embraced  in  a  chaise 
given,  and  was  refused  on  that  account.  The  record  does 
not  profess  to  contain  all  the  instructions  which  were  given. 
The  judgment  id  affirmed,  with  costs. 
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No.  8330. 

Chamberlain  v.  The  City  of  Evansvillb. 

CiTT. — Street  Improvement. — Ordinance, — Charter  of  EvansvUU.^Ammd- 
ment.^ Statute  Construed.—The  58th  section  of  the  special  charter  of  the 
city  of  ^vansville,  taken  in  connection  with  sections  2  and  30  (Local 
Laws  1847,  p.  3),  fully  authorized  the  common  council,  by  ordinance,  to 
provide  in  detail  a  method  of  procedure  for  the  improvement  of  streets, 
a  mode  of  assessing  the  expense  upon  abutting  property,  and  to  enforce 
payment  thereof.  Such  ordinances  were  not  repealed  or  impaired  by 
the  act  of  1875  (Acts  1875,  p.  70),  amending  sec.  58,  only  in  so  far  as 
they  were  inconsistent  with  the  amendment. 

Municipal  Corfobation.— ifunc  Pro  Tunc  Entry, ^A  monioipil  cor- 
poration, like  a  court,  has  authority  to  make  an  entry  of  record  mtiie 
pro  tunc  to  supply  a  clerical  omission ;  and  when  made  such  entry  op- 
erates as  if  made  when  the  fact  so  entered  actually  occurred. 

From  the  Vanderburgh  Circuit  Court. 

A.  Iglehart  and  J.  E.  Igkhart^  for  appellant. 
C.  Denby  and  D.  B.  Kumler,  for  appellee. 

Franklin,  C. — Appellee  sued  appellant  to  recover  assess- 
ments for  street  improvements  made  in  front  of  appellant's 
property,  and  to  have  them  declared  a  lien  upon  said  prop- 
erty, in  the  city  of  Evansville.  The  complaint  was  in  two 
paragraphs;  appellant  demurred  to  each  separately ;  demur- 
rers overruled,  and  appellant  answered  in  two  paragraphs ; 
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demurrer  sustained  to  the  second,  the  first  being  a  denial ; 
trial  by  court  and  finding  for  appellee ;  motion  for  a  new 
trial  overruled,  and  judgment  on  the  finding;  exceptions 
were  properly  reserved  to  each  of  these  rulings. 

The  errors  assigned  in  this  court  are,  overruling  the  de- 
murrers to  the  complaint,  and  each  paragraph  thereof ;  the 
sustaining  of  the  demurrer  to  the  second  paragraph  of  the 
answer ;  the  oveiTuling  of  the  motion  for  a  new  trial. 

Twelve  of  the  reasons  assigned  for  a  new  trial  were  based 
upon  the  admission  of  alleged  irrelevant,  immaterial  and  in- 
competent testimony,  and  consisted  in  objections  to  the  in- 
troduction of  the  different  parts  of  the  record  of  the  pro- 
ceedings of  the  city  council  in  relation  to  the  street  improve- 
ments. Under  this  assignment  ■  of  errors,  counsel  have 
raised  and  discussed  the  following  questions :  Was  there 
any  ordinance  in  existence  authorizing  the  city  to  make  the 
improvements?  If  so,  was  it  valid?  Had  the  city  council 
authority  to  make  a  nunc  pro  tunc  order  charging  the  as- 
sessments upon  the  property  ? 

The  city  government  of  Evansville  is  under  a  special  char- 
ter, and  not  under  the  general  law  of  the  State  for  the  gov- 
ernment of  cities.  This  special  charter  was  passed  by  the 
Legislature  in  1847.  See  Local  Laws  of  that  year.  Under 
the  58th  section  thereof,  the  common  council,  in  1859,  passed 
an  ordinance  which  in  detail  points  out  the  method  of  pro- 
cedure whereby  improvements  shall  be  made,  the  mode  of 
assessing  the  same  upon  adjoining  property,  and  for  the  en- 
forcement of  the  payment  thereof.  In  1875  the  Legislature 
passed  an  amendatory  act  amending  the  58th  section  of  the 
original  charter,  extending  the  remedy  for  the  collection  of 
assessments  by  authorizing  suit  to  be  brought  to  enforce 
and  foreclose  the  lien  of  the  assessments  upon  the  property, 
as  well  as  to  sell  by  advertisement,  without  any  judicial  pro- 
ceedings, as  provided  for  in  the  original  section. 
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Under  this  amendment,  no  new  and  general  ordinance  was 
passed  upon  this  subject.  The  improvements  were  made  in 
the  fall  of  1876,  under  the  amended  charter,  and  appellant's 
counsel  insist  that  the  amendment  of  the  58th  section  of  the 
^  charter  annulled  the  original  section ;  that  the  amended  sec- 
tion alone  was  in  forpe,  and  became  a  part  of  the  original 
charter,  and  thereby  rendered  nugatory  the  ordinances  which 
had  been  passed  under  the  original  section. 

While  it  is  a  correct  proposition,  that  the  amendment  of 
a  section  of  a  charter  annuls  the  section  amended,  does  it 
necessarily  follow  that,  in  municipal  corporations,  an  ordi- 
nance passed  under  the  original  section  is  thereby  also  ren- 
dered nugatory?  This  is  somewhat  similar  to  the  adoption 
of  a  new  constitution,  and  can  it  be  seriously  contended  that, 
by  the  adoption  of  a  new  constitution,  all  the  laws  passed  in 
pursuance  of  the  old  are  thereby  abrogated  and  rendered 
null  and  void?  It  would  doubtless  repeal  by  implication  any 
law  that  was  inconsistent  with  or  in  conflict  with  its  proTi- 
sions ;  but  laws  passed  under  the  old,  which  were  in  harmony 
with  the  provisions  of  the  new,  would  I'emain  in  force  the 
same  as  though  no  new  constitution  had  been  adopted. 

In  the  case  of  Cass  v.  DiUon^  2  Ohio  St.  607,  Justice 
Thurman  uses  the  following  language  in  reference  to  the 
effect  of  the  adoption  of  new  constitutions:  <<It  follows, 
that  all  laws  in  force  when  the  latter  took  effect,  and  which 
were  not  inconsistent  with  it,  would  have  remained  in  force, 
without  an  express  provision  to  that  effect ;  and  all  inconsis- 
tent laws  fell,  simply  because  they  were  inconsistent ;  in  otiier 
words,  all  repugnant  laws  were  repealed  by  implication.*' 

In  the  case  of  The  State^  ex  rel.  Evans^  v.  Dudley^  1  Ohio 
St.  437,  it  was  held  that,  <'As  repeals  by  implication  are 
not  favored,  the  repugnancy  between  the  provisions  of 
two  statutes  must  be  clear,  and  so  contrary  to  each  other 
that  they  can  not  be  reconciled,  in  order  to  make  the  latter 
operate  a  repeal  of  the  former.     This  rule  is  the  result  of 


NOVEMBER  TERM,  1881.  545 

Chamberlain  v.  The  City  of  EvaDsville. 

a  long  course  of  decisions,  and  we  know  of  no  reason  why 
it  does  not  equally  apply,  when  the  repugnancy  is  alleged  to 
exist,  between  a  constitutional  provision  and  a  legislative 
enactment." 

The  charter  of  a  city  assimilates  itself  to  the  constitution 
of  a  State,  and  the  ordinances  under  the  charter,  to  the  leg- 
islative enactments  under  the  constitution.  And  if  the 
change  of  a  constitution  does  not  thereby  change  the  exist- 
ing laws  that  are  in  harmony  with  it,  the  change  of  a  city 
charter  does  not  thereby  change  the  existing  ordinances  that 
are  in  harmony  with  the  changed  charter.  Dillon  on  Munic- 
ipal Corporations,  sees.  52  and  53 ;  City  of  Olney  v.  Har- 
vej/j  50  111.  453  ;  The  City  of  MaysviUe  v.  ShultZy  3  Dana, 
10;  Peoplev.  San  Francisco,  21  Cal.  668. 
.  It  is  not  insisted  that  this  ordinance  was  inconsistent  with 
or  repugnant  to  the  amended  charter.  And  therefore  under 
the  foregoing  authorities  this  ordinance  remained  in  force 
under  the  amended  charter. 

But  it  is  insisted  by  appellant's  counsel  that  under  the 
original  charter  the  common  council  had  no  power  to  pass 
the  ordinance ;  that  the  original  section  58  of  the  charter 
only  authorized  ordinances  for  the  enforcement  of  the  col- 
lection of  the  expenses  of  the  improvements,  and  that  it  did 
not  confer  upon  the  council  any  power  to  pass  an  ordinance 
pointing  out  the  method  of  making  the  assessment.  And 
therefore  such  ordinance  was  not  authorized  or  even  justi- 
fied ;  and  such  ordinance  passed  before  the  passage  of  the 
amendment  under  which  the  action  is  brought  was  nugatory 
and  void,  and  there  was  no  foundation  for  the  action. 

The  original  58th  section  contained  the  following  clause : 
**It  shall  be  the  duty  of  the  common  council  to  cause  such 
improvements  or  repairs  to  be  made  in  the  best  and  most 
economical  manner,  and  the  expenses  thereof  shall  be  as- 
sessed and  charged  against  all  the  lots  and  parts  of  lots  front- 
ing on  or  adjoining  the  street  or  part  of  street,  alley  or  part  of 
Vol.  77.-35 
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alley  so  improved  or  repaired  as  aforesaid . ' '  And ,  after  pro- 
vidiog  for  the  petitioning  und  the  ordering  of  the  improye- 
ments  to  be  made,  it  contains  the  further  clause :  <<And  the 
common  council  may  provide  by  general  ordinance  for  the 
collection  of  the  costs  and  expenses  of  any  such  repairs  and 
improvements."  And  it  provided  also  that  the  common 
council  might  order  and  require  any  and  all  such  improve- 
ments and  repairs  of  streets  and  alleys  to  be  made  without 
petition,  and  either  charge  and  cause  all  or  any  part  of  the 
expenses  thereof  to  be  collected  as  above  in  this  section  pro* 
vided,  or  cause  such  expense  or  part  thereof  to  be  paid  out 
of  the  general  revenue  of  the  city.  And  that  the  word 
<*street"  or  ^'streets''  should  include  sidewalks. 

And  this  original  charter  contained  other  provisions  on 
this  question  as  well  as  those  contained  in  the  58th  section. 
See  Local  Acts  of  1846-7,  p.  10^  sec.  30.  This  section  pro- 
vides :  ^^The  common  council  shall  have  the  control  and  man- 
agement of  the  finances,  and  of  all  the  property,  real  and  per- 
sonal,  belonging  to  said  city,  and  shall  have  full  power  and 
authority  for  and  within  said  city,  to  make,  establish,  pub- 
lish, alter,  modify,  amend,  and  repeal,  by-laws,  ordinances, 
rules,  and  regulations,  for  the  following  purposes  and  on  the 
following  subjects,  to  wit :  •  *  •  Thirty-ninth.  To  regu- 
late the  streets,  alleys,  and  sidewalks,  and  all  improvements 
and  repairs  thereof ;  and  the  said  common  council  shall  have 
the  exclusive  right  and  power  of  taxing  persons  residing  in 
said  city,  and  real  and  personal  property  situated  therein, 
for  the  purpose  of  making  such  improvements  and  repairs, 
whether  such  improvements  or  repairs  consist  of  gpsidk^f 
paving,  ditching,  or  anything  else." 

Said  section  30  enumerates  the  powers  granted  to  the 
council ;  and  said  39th  clause  fully  and  unequivocally  gives 
the  council  the  right  to  make,  establish  and  publish  ordi- 
nances regulating  the  improvement  of  streets,  whether  soeh, 
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improvements  consist  of  grading,  paving,  ditching,  or  any* 
thing  else. 

The  second  section  of  the  charter  also  provided  that 
the  people  residing  in  the  city  should  become  a  body  pol< 
itic  and  corporate,  and  in  and  by  their  corporate  name 
should  be  able  and  capable  in  law  and  equity,  < 'generally 
to  do  all  other  acts  and  things  which  the  good  of  the  inhab- 
itants of  said  city  may  require,  not  inconsistent  with  the 
constitution  of  the  United  States,  or  the  constitution  and 
laws  of  this  State,  and  consistent  with  the  objects  of  the 
corporation." 

Construing  all  the  sections  of  the  charter  together,  they 
certainly  give  the  common  council  power,  incidental  to  all 
corporations,  to  pass  appropriate  ordinances.  Dillon  on 
Municipal  Corporations,  sec.  250.  The  order  for  improve- 
ments had  to  be  made  in  some  way,  the  assessment  had  to 
be  made  in  some  way,  the  charge  had  to  be  made  in  some 
way,  and  the  lien  had  to  be  declared  and  enforced  in  some 
way ;  either  by  by-law,  order  or  ordinance.  See  the  case  of. 
ITie  City  of  Delphi  v.  EvanSy  36  Ind.  90. 

We  think,  under  the  provisions  of  the  charter,  the  common 
council  had  the  power  to  pass  the  ordinance. 

The  remaining  question  to  be  considered  is  in  relation  to 
the  nunc  p^v  tunc  entry.  The  order  for  the  improvement 
was  passed  in  June,  1875.  In  August,  1875,  the  mayor 
and  city  surveyor  made  their  reports  t6  the  common  coun- 
cil, apportioning  the  cost  of  the  improvement  among  all  the 
lots  and  parcels  of  real  estate  fronting  or  adjoining  fVanklin 
street;  that  all  the  proceedings,  including  the  reports  of  ap- 
portionment, were  entered  at  full  length  on  the  minute  book 
or  record  of  the  council.  They  show  the  total  number  of 
feet  improved  and  the  total  cost  of  all  the  improvements, 
with  each  lot's  share  thereof.  And  no  question  is  made  as 
to  the  work  being  done  according  to  contract ;  but  it  appears 
by  a  olerical  omission,  no  order  was  entered  on  the  minute 
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book  assessing  the  several  amounts  against  the  several  pieoes 
of  property  chargeable  with  the  costs  of  the  improvements, 
although  the  report  was  approved  by  the  council  and  an  or- 
der passed  charging  against  each  lot  its  appropriate  share  of 
the  expenses ;  that,  on  the  17th  day  of  January,  1877,  the 
action  of  the  council,  in  approving  the  report  and  chai^ng 
the  cost  of  the  improvements  against  the  adjacent  lots,  was 
entered  nunc  pro  tunc.  By  this  entry  it  is  found  that  the 
report  was  approved  and  the  amounts  assessed  and  charged 
against  the  appropriate  lots,  at  the  time  the  report  was  sub- 
mitted, and  by  clerical  omission  this  action  of  the  council 
was  not  entered  of  record.  And  it  is  insisted  by  appel- 
lant's counsel  that  the  common  council  had  no  right  to  make 
the  said  nunc  pro  tunc  entry. 

A  liberal  and  favorable  construction  should  prevail  to  sup- 
port the  proceedings  of  cities  and  towns,  and  this  may  well 
be  the  rule  when  no  one  is  injured  by  it,  or  deprived  of  his 
rights ;  and  especially ,  as  in  this  case,  when  the  object  is  only 
to  declare  of  record  as  done  that  which  was  done.  KeUar 
V.  Savage^  17  Maine,  444.  • 

A  public  corporation  may,  like  every  court  of  record, 
amend  its  record  nunc  pro  tunc.  Dillon  Mun.  Corp.,  sec. 
234,  note  1,  and  authorities  therein  cited. 

In  the  case  of  Jenkins  v.  Long^  23  Ind.  460,  this  court 
used  the  following  language:  '*The  inherent  power  of  the 
court  was  invoked — a  power  much  older  than  the  code — to 
make  its  record  speak  the  truth  as  to  what  it  had  done,  upon 
the  suggestion  that  its  ministerial  officer,  by  mistake,  had 
not  correctly  recorded  its  judgment  actually  rendered." 
Burson  v.  Blair y  12  Ind.  371.  The  authority  to  do  this 
Is  as  old  as  the  reign  of  Henry  VI.  y  and  was  then  con- 
ferred by  act  of  parliament,  which  is  in  force  in  this 
State.  1  G.  &  H.  415 ;  2  Tidd,  769 ;  8ilner  v.  Butkr- 
fieldy  2  Ind.  24;  McManus  v.  Richardson^  %  Blackf.  100. 
In  the  case  of  Long  v.  The  State^  56  Ind,  133,  this  court 
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said:  ^'If,  in  fact,  the  indictment  in  this  cause  had  been 
duly  returned  into  the  court  below  by  a  proper  grand  jury, 
and  the  clerk  of  the  court  had  failed  to  make  the  proper  en- 
try of  such  return,  and  if,  in  fact,  the  indictment  had,  since 
its  return,  been  on  file  in  the  court,  but  the  clerk  had  failed 
to  mark  it  as  filed,  whenever  these  facts  were  brought  to  the 
knowledge  of  the  couit  below,  in  our  opinion,  the  court  not 
only  had  the  right  and  power,  but  it  was  clearly  the  duty  of 
the  court,  in  the  administration  of  justice,  to  direct  the  ma- 
king of  a  proper  nunc  pro  tunc  entry,  to  show  the  return  and 
filing  of  the  indictment,  according  to  the  facts  of  the  case, 
as  they  previously  existed."  In  this  case  the  order  was 
made,  but  no  record  made  of  it,  and,  according  to  the  fore- 
going authority,  it  was  not  only  the  right,  but  the  duty  of 
the  court,  to  order  the  record  made  nunc  pro  tunc.  Hunter 
V.  The  Bumsville  T.  P.  Co.,  56  Ind.  213 ;  Oreen  v.  White, 
18.  Ind.  317  ;  Kanibieskey  v.  The  State,  26  Ind.  225 ;  Ul- 
and  V.  Carter^  34  Ind.  344 ;  Kent  v.  FuUeniove,  38  Ind. 
522 ;  Knight  v.  The  State,  70  Ind.  375. 

In  the  case  of  Smith  v.  The  State,  71  Ind.  250,  we  find  the 
following  language :  ^^The  rendition  of  a  judgment  and  the 
entry  of  such  judgment  are  different  and  distinct,  each  from 
the  other.  The  former  is  the  act  of  the  court,  while  the 
latter  is  the  act  of  the  clerk  of  the  court.  Anderson  v. 
Mitchell,  58  Ind.  592.  It  can  not  be  doubted,  we  think, 
that  the  courts  of  this  State  are  possessed  of  full  and  ample 
powers  to  correct  mistakes  and  supply  omissions  in  their 
records,  whenever  and  wherever  the  records  afford  the  means 
for  making  such  corrections  and  supplying  such  omissions.'* 
See  authorities  in  that  case  referred  to. 

In  the  case  of  Knight  v.  The  State,  supra,  this  court  says : 
<^That,  where  the  record  does  not  disclose  upon  what  ground 
the  court  acted  in  correcting,  modifying  or  vacating  a 
judgment,  this  court  will  presume  that  the  action  of  the 
court  was  based  upon  some  good  and  sufficient  reason.  *  *  * 
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If,  however,  the  entry  complained  of  in  this  case  had  been 
made  after  the  close  of  the  term ,  we  would  still  have  to  as- 
sume that  it  was  made  upon  proper  and  sufficient  evidence, 
as  the  evidence  upon  which  it  was  made  is  not  before  us." 

In  the  case  of  The  State  v.  JDavis^  73  Ind.  359,  it  was 
held  that  a  writ  was  amendable  by  the  court  directing  the 
clerk  to  affix  a  seal  to  it,  and  reference  is  made  to  the  casea 
of  Miller  v.  Royce^  60  Ind.  189,  and  Newhouse  y.  MarUuy 
68  Ind.  224. 

The  evidence  is  not  before  us,  upon  which  the  common 
council  acted  in  making  the  entry  in  controversy.  We  are, 
therefore,  justified  in  presuming  that  it  had  good  and  suffi- 
cient reason  for  doing  so. 

In  the  case  of  2%e  City  of  Logansport  v.  Crochettj  64 
lod.  319,  this  court  says:  ^'But,  in  the  case  at  bar,  the 
clerk  had  omitted  to  record,  and,  of  course,  there  was  no 
record  to  be  given  in  evidence  or  to  be  copied.  But  this 
state  of  facts  did  not  necessitate  a  failure  of  justice,  or  a 
resort  to  parol  proof.  The  common  law  pointed  out  the 
proper  remedy ;  and  perhaps  it  is  not  yet  too  late  for  the 
city  to  avail  herself  of  it.  A  nunc  pro  tunc  entry  of  the 
omitted  proceedings  might  have  been,  perhaps  may  yet  be, 
made.  See  the  numerous  cases  collected  in  1  Dillon  Munic. 
Corp.,  chap.  11,  sec.  231,  et  seq.*^  This  was  said  nearly 
three  years  after  the  omission  had  been  made.  In  this  case 
the  action  of  the  council  was  had  in  August,  1875,  and  the 
amendment  made  in  January,  1877. 

We  have  thus  far  considered  this  amendment  as  a  judicial 
act.  But  it  is  insisted  by  appellant^  s  counsel  that  it  was  a 
legislative  act,  and  as  such  was  an  ex  post  facto  law,  and 
therefore  unconstitutional  and  void. 

Law  is  a  rule  of  action  prescribed  by  the  proper  law- 
making authority,  and,  under  the  mixed  powers  of  a  city 
government,  the  common  council  may  discharge  legislative 
as  well  as  administrative  and  judicial  duties.    But,  if  this 
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could  in  any  view  be  considered  a  legislative  act,  we  can  not 
see  anything  in  it  that  looks  like  making  an  act  criminal, 
which  was  innocent  when  done,  or  increasing  the  punish- 
ment  of  a  crime  above  what  it  was  when  the  crime  was  com- 
mitted. We  do  not  think  that  it  was  liable  to  the  constitu- 
tional prohibition  against  the  passage  of  ex  post  facto  laws. 

It  is  f  uither  insisted  that  it  is  a  legislative  act,  and  could 
not  have  a  retrospective  operation  so  as  to  make  valid  that 
which  before  was  invalid.  Laws  affecting  the  remedy,  and 
curative  statutes  having  a  retrospective  operation,  have  re- 
peatedly been  passed  and  held  valid  by  all  the  courts  of  the 
country.  And  if  this  amendment  could  in  any  sense  be  re- 
garded  as  a  legislative  act,  it  would  certainly  come  under 
the  class  of  curative  remedial  statutes  the  sole  object  of 
which  is  to  have  a  retroactive  operation,  and  it  would  be 
valid  for  that  purpose.  But  we  do  not  think  the  legislative 
powers  of  the  common  council  of  a  city  extend  beyond  the 
passage  of  by-laws  and  ordinances.  Special  orders,  resolu- 
tions and  motions  belong  appropriately  to  its  administrative 
and  judicial  functions ;  and  the  proceedings  in  relation  to 
improvements  may  be  had  by  orders,  resolutions  or  motions. 
27ie  City  of  Indianapolis  v.  Imberry^  17  Ind.  175 ;  The 
City  of  Delphi  v.  Evans^  36  Ind.  90.  And  in  the  latter 
case  this  court  has  held,  that  **Tbe  making  of  the  order  for 
the  improvement  is  a  judicial  act."  This  being  true,  the 
ordering  of  the  allotted  assessments  to  be  charged  as  a  lien 
upon  the  respective  adjacent  lots,  and  that  collection  be 
made  from  the  owners  thereof,  would  certainly  be  judicial 
acts,  and  subject  to  a  nunc  pro  tunc  entry. 

And  if  the  general  ordinance  of  1859  had  not  been  in 
force  at  the  time  the  improvements  were  ordered,  and  there 
had  been  no  new  general  ordinance  upon  this  subject  passed 
under  the  amendment  of  1875,  the  amendment  itself  being  in 
force,  the  special  orders  in  relation  thereto,  not  being  incon- 
sistent with  the  provisions  of  the  amended « charter,  would 
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have  been  sufficient  to  put  into  operation  and  enforce  the 
provisions  of  the  amended  charter,  and  would  have  a  like 
effect  of  an  ordinance,  when  there  was  no  ordinance  in  force 
in  conflict  therewith.  And  especially  would  this  be  the  case 
under  the  curative  clause  of  the  amended  charter,  which  reads 
as  follows :  *  *  And  no  informality  of  any  order  of  the  common 
council ,  *  *  in  the  making  of  the  assessment  and  appor- 
tionment of  the  costs  and  expenses  of  the  same  upon  such 
lots,  or  parts  of  lots,  *  *  shall  *  *  afford  the  defendant  a 
defence  in  any  action  for  the  collection  of  any  such  costs 
and  expenses,  or  for  the  enforcement  of  the  lien  therefor, 
provided,  such  improvements  or  repairs  are  made  in  sub- 
stantial conformity  with  the  provisions  of  this  act." 

There  is  no  claim  that  the  improvements  were  not  ordered 
by  the  council,  or  that  the  work  was  not  honestly  done  in 
accordance  with  the  terms  of  the  contract,  or  that  the  pro- 
ceedings were  not  substantially  in  conformity  with  the 
provisions  of  the  charter,  except,  as  is  contended  for,  that 
the  council  had  passed  no  new  general  ordinance  under  the 
iEimended  charter  providing  for  such  improvements,  and  that 
it  had  no  right  to  make  the  nunc  pro  tunc  entry. 

We  think  this  work  was  done  in  go6d  faith,  and  the  own- 
ers of  the  adjacent  property  ought  to  pay  for  the  benefits 
received ;  that  these  objections  are  not  well  taken. 

There  was  no  error  in  the  overruling  of  the  demurrers  to 
the  complaint,  in  sustaining  the  demurrer  to  the  second  par- 
agraph of  the  answer,  or  in  overruling  the  motion  for  a  new 
trial.  This  case  was  fairly  tried,  and  a  just  result  reached. 
The  judgment  below  ought  to  be  affirmed. 

P^E  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby, 
in  all  things  affirmed,  at  the  appellant's  costs. 
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No.  9490. 

The  Board  of  Commissionebs  of  Marion  (Bounty  ,v.  '' 

Shipley. 

Statute  of  Limitations.— OjTer  of  Bounty. --Contract, —Case  Overruled. 
— ^An  offer  of  bounty  to  volunteers  for  military  sei-vice,  entered  upon 
the  records  of  a  county  board,  in  1863,  and  the  acceptance  of  the  offer 
by  enlistment  according  to  the  conditions  of  the  order,  do  not  constitute 
a  contract  in  writing  within  the  meaning  of  the  statute  of  limitations, 
seS.  211  of  the  code.  Sithin  v.  The  Board,  etc,,  66  Ind.  109,  overruled 
on  this  point.  . 

Same.— Such  a  contract,  resting  partly  in  writing  and  partly  in  parol,  is 
regarded  in  law  as  an  oral  contract,  to  which  the  six-year  period  of  lim- 
itation applies. 

From  the  Marion  Circuit  Court. 

A.  G.  Harris^  for  appellant. 
F,  W.  Momaon^  for  appellee. 

WoRDEN,  J. — ^The  appellee  filed  his  petition  before  the 
board  of  commissioners  of  Marion  county,  alleging  that,  on 
or  about  the  18th  day  of  November,  1863,  the  said  board 
passed  the  following  order,  viz. : 

**The  board  also  orders  that  said  county  auditor  issue  to 
each  volunteer  sworn,  enlisted  and  mustered  into  the  service 
of  the  United  States,  under  the  last  call  of  the  President 
for  volunteers,  to  the  extent  of  Marion  county's  quota,  and 
for  which  Marion  county  shall  have  all  and  full  credit,  an 
order  for  the  sum  of  one  hundred  dollars  out  of  the  county 
treasury,  upon  certificate  in  each  case  of  the  above  facts 
from  Alexander  H.  Conner,  commander  of  the  post." 

The  petition  further  alleged  that,  on  the  Ist  day  of  Janu- 
ary, 1864,  he  was  sworn,  enlisted  and  mustered  into  the 
service  of  the  United  States,  under  the  call  of  the  President 
for  volunteers,  of  the  date  of  October  17th,  1863,  which 
was  the  last  call  of  the  President  of  the  United  States  for 
volunteers  prior  to  the  passage  of  the  said  order,  and  that 
he  was  ^credited  upon  the  quota  of  said  county  under  the 
said  call  of  the  President,  by  means  whereof  he  became  en- 
titled to  the  sum  of  money  offered  by  the  said  order ;  that. 
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in  January  or  February,  1864,  he  demanded  of  the  aaditor 
of  said  county  an  order  on  the  treasurer  of  the  county  for 
the  sum  of  one  hundred  dollars,  which  demand  was  refused, 
and  the  claim  is  due  and  unpaid.    Wherefore,  etc. 

The  claim  haying  been  disallowed  by  the  board  of  com- 
missioners, the  petitioner  appealed  to  the  circuit  court,  where 
judgment  was  rendered  in  his  favor  for  the  amount  of  the 
claim  and  interest.  In  the  circuit  court  the  defendant;  the 
Board  of  Commissioners,  filed  an  answer  of  several  para- 
graphs, one  of  which  only  it  will  be  necessary  to  notice  in 
this  opinion. 

The  third  paragraph  of  answer  set  up  the  statute  of  limi- 
tations of  six  years.  This  paragraph  was  held  insuficient  on 
demurrer  for  want  of  facts,  and  the  defendant  excepted. 
The  ruling  on  the  demurrer  is  brought  in  review  by  an  ad- 
signment  of  error. 

We  have  the  following  provisions  in  the  code  of  1853  : 

*'Sec.  210.  The  following  actions  shall  be  commenced 
within  six  years  after  the  cause  of  action  has  accrued,  and 
not  afterwards :  First.  On  accounts  and  contracts  not  in 
writing."     ♦     ♦     ♦ 

'<Sec.  211.  The  following  actions  shall  be  commenced 
within  the  periods  herein  prescribed  after  the  cause  of  ac- 
tion has  accrued,  and  not  afterwards :  ♦  ♦  *  Fifih.  Upon 
contracts  in  writing,  judgments  of  a  court  of  record,  and 
for  the  recovery  of  the  possession  of  real  estate— witiiin 
twenty  years.'' 

It  is  thus  seen  that  actions  ^*on  contracts  not  in  writing" 
are  barred  in  six  years ;  while  actions  ^^upon  contracts  in 
writing"  are  not  barred  until  the  expiration  of  twenty  years. 
The  Legislature  haye  thought  that  a  period  of  six  years  is 
long  enough  in  which  to  bring  an  action  on  a  contract  rest- 
ing in  parol,  the  terms  or  existence  of  which  must  be  ascer- 
tained from  the  memory  of  witnesses,  and  not  from  the 
written  stipulations  of  the  parties. 
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A  contract  can  not  be  said  to  be  in  writing  within  the 
meaning  of  section  211,  above  noticed,  so  as  to  run  twenty 
years,  unless  the  parties  thereto,  as  well  as  its  entire  terms 
and  stipulations,  can  be  gathered  from  the  instrument  itself, 
or  from  some  other  written  instrument  referred  to  therein, 
without  the  aid  of  parol  evidence  to  ascertain  either.  If 
parol  evidence  has  to  be  resorted  to  in  order  to  ascertain  the 
parties  to  a  contract  or  its  terms,  the  reason  for  extending 
the  period  of  limitation  to  twenty  years  fails ;  and,  though 
the  contract  may  be  partly  in  writing,  yet,  as  it  rests  partly 
in  parol,  the  six-year  period  of  limitations  applies  as  well  aa 
if  the  contract  had  rested  entirely  in  parol.  A  writing  pur- 
poiling  to  be  a  contract,  without  designating  the  parties  to 
it,  does  not  satisfy  the  statute  of  frauds.  Orafton  v.  Cum- 
mings^  99  U.  S.  100.  In  that  case  Grafton  had  signed  a  paper 
stating  that  he  acknowledged  himself  to  be  the  purchaser  of 
certain  real  estate  known  as  the  <<Glen  House,"  which  had 
been  sold  at  auction,  and  binding  himself  to  comply  with 
the  terms  and  conditions  of  the  sale,  but  it  did  not  state  the 
name  of  the  vendor.  It  was  held  that  the  instrument  was 
not  valid  as  a  contract,  for  the  reason  stated  in  the  follow- 
ing paragraph  taken  from  the  opinion.  The  court  said: 
< 'There  can  be  no  bargain  without  two  parties.  There  can 
be  no  valid  agreement  in  writing  without  these  parties  are 
named  in  such  manner  that  some  one  whom  he  can  reach 
is  known  to  the  other  to  be  bound  also.  No  one  is  bound 
in  this  paper  to  sell  the  'Glen  House,'  or  to  convey  it.  No 
one  is  mentioned  as  the  owner,  or  the  other  party  to  this  con- 
tract. Let  it  be  understood  that  we  are  not  discussing  the 
question  of  mutuality  in  the  obligation,  for  it  may  be  true 
that  if  a  vendor  was  named  in  this  paper,  the  offer  to  per- 
form on  his  part  would  bind  the  party  who  did  sign.  But 
Grafton  did  not  agree  to  buy  this  property  of  anybody  who 
might  be  found  able  and  willing  to  furnish  him  a  title.  He 
was  making  a  contract  which  required  a  vendor  and  a  vendee 
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at  the  time  it  was  made,  and  he  is  liable  only  to  that  vendor. 
The  name  of  that  vendor,  or  some  designation  of  him  which 
could  be  recognized  without  parol  proof  extraneous  to  the 
instrument,  was  an  essential  part  of  that  instrument  to  its 
validity/' 

There  are  cases,  in  which  a  written  memorandum  signed 
by  the  party  sought  to  be  charged  is  sufficient  to  satisfy 
the  statute  of  frauds,  the  memorandum  not  being  regard^ 
as  the  contract,  but  as  evidence  tending  to  establish  it,  the 
contract  itself  being  deemed  an  oral  one.  Browne  Statute 
of  Frauds,  4th  ed.,  sections  344,  344a,  345a,  352a,  354a. 

The  order  entered  by  the  board  of  commissioners  was  not 
a  complete  contract.  Indeed,  it  was  no  contract  at  all. 
There  was  no  party  to  it  except  the  board.  It  was  a  mere 
offer  in  writing  to  any  person  who  might  volunteer  and  be 
credited  to  Marion  county,  as  therein  stated.  It  might, 
doubtless,  have  been  withdrawn  entirely  before  any  one  had 
volunteered  and  been  credited  as  provided  for.  Until  some 
one  had  accepted  the  offer  by  volunteering  and  had  been  cred- 
ited in  accordance  with  the  terms  of  the  offer,  no  binding 
contract  existed.  But  the  acceptance  of  the  offer,  as  above 
stated,  could  only  be  shown  by  evidence  extraneous  to  the 
order  of  the  board.  The  offer  of  the  board  and  its  accept- 
ance by  the  appellee,  by  complying  with  its  terms,  consti- 
tuted a  valid  contract ;  but  it  existed  in  writing  so  far  as 
the  offer  was  concerned,  and  in  parol  so  far  as  its  accept- 
ance was  concerned.  It  became  a  contract  partly  in  wri- 
ting and  partly  oral.  Such  contracts  are  regarded  in  law  as 
oral  contracts.     Bishop  Con.,  sees.  58,  62. 

The  case,  in  principle,  is  entirely  like  that  of  Kalamazoo^ 
etc.  J  Works  v.  Macalistery  40  Mich.  84.  There  the  corpora- 
tion had  passed  and  entered  upon  its  records  the  following 
resolution : 

*^  Resolved  J  That  Mr.  N.  M.  Macalister  be  appointed  su- 
perintendent of  the  Kalamazoo  Novelty  Manufacturing  Com- 
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pany  for  the  term  of  two  years,  provided  he  gives  satisfac- 
tion to  the  company,  at  a  salary  of  fifteen  hundred  dollars 
per  annum.  On  ballot  Mr.  Macalister  was  duly  elected  and 
declared  superintendent." 

Macalister  having  sued  for  his  salary,  a  question  arose  as 
to  the  effect  of  the  resolution,  and  the  court  said  of  it  : 
'^Moreover,  the  position  that  the  resolution  embodied  a  con- 
tract was  prima  facie  untenable.  It  did  not  contain  the 
mutual  assent  of  the  parties.  It  did  not  purport  to  be  their 
joint  utterance  or  the  manifestation  of  their  accordant  wills, 
and  Macalister's  counsel  did  not  understand  that  it  did.  He 
conceived  it  to  be  necessary  to  go  outside  and  give  oral  evi- 
dence of  extrifisic  facts  to  connect  Macalister  with  it  and 
link  together  written  and  unwritten  matter.  The  resolution 
was  a  declaration  by  the  company,  and  which  might  have 
been  withdrawn  or  altered  before  acceptance,  and  it  belongs 
to  those  mixed  transactions  where  part  is  in  writing  and  part 
not,  and  to  which  consequently  the  rule  referred  to"  (the 
rule  that  a  written  contract  can  not  be  varied  by  parol  evi- 
dence) ^'does  not  apply  so  as  to  exclude  oral  testimony  of 
what  lies  in  such  proof." 

In  Baker  v.  Johnson  Co.j  33  Iowa,  151,  a  resolution  was 
passed  by  the  board  of  supervisors,  that  a  swamp  land 
agent  be  appointed  for  certain  purposes,  who  should  be  al- 
lowed a  certain  compensation  for  his  services.  Under  the 
resolution,  the  plaintiff  was  elected  and  entered  upon  the 
discharge  of  his  duties.  Held^  that  the  contract  of  employ- 
ment was,  in  a  legal  sense,  no  more  than  a  verbal  contract, 
upon  which  the  statute  of  limitations  commenced  to  run  as 
such. 

So,  again,  in  Kinaey  v.  Louisa  Co.j  37  Iowa,  438,  it  was 
held  that  the  contract  arising  from  the  offer  of  a  bounty, 
similar  to  that  involved  here,  and  its  acceptance,  rested  in 
parol,  and  that  the  statute  of  limitations  ran  against  it  ac- 
cordingly.    See,  also,  Ovei^shiner  v.  Jones,  66  Ind.  452* 
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We  are  clear  that  the  demurrer  to  the  paragraph  of  an- 
swer in  question  should  have  been  overruled.  This  point 
was  decided  the  other  way  in  the  case^  of  Sithin  v.  TTie 
Boards  etc.,  66.  Ind.  109,  but  the  point  was  not  elaborately 
argued  or  considered  in  that  case.  Upon  fuller  aigoment 
and  consideration,  we  are  satisfied  that  we  fell  into  an  error 
in  that  case  upon  the  point  in  question,  and  in  respect  to 
this  point  that  case  must  be  overruled. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


-^••^ 
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LooAK  V.  Logan. 

Practice.— 4pp«a^—P«rfi€a.—/S'toft«t«  Construed,— Where  a  part  of  »ev- 
■  eral  co-parties  appeal,  the  statute  (R.S.  1881, 8ec.635)  requires  only  tbat 
co-parties  to  the  judgment  appealed  from  shaU  join  or  be  notified. 

Blandbb.— Pieadin^.— -The  words  sp^^en  of  a  female,  ^^She  is  a  Utdu*^ 
when  aUeged  in  the  complaint  to  have  been  spolcen  at  a  time  and  place 
where  they  were  understood  to  mean,  and  did  mean,  an  imputation  of 
whoredom,  are  actionable  under  the  statute,  R.  S.  1881,  sec.  286. 

Bamx,— Married  Woman.— StatuU  Conamied.— The  act  authorising  a  mar- 
ried woman  to  sue  in  her  own  name,  for  injury  to  her  person  or  diar- 
acter,  R.  S.  1881,  sec.  6,131,  operates  retrospectively,  affecting  only 
the  remedy,  and  she  may  maintain  the  suit  for  slanderous  words  spoken 
before  the  statute  took  effect. 

"Pbactlce.— Instructions  to  Jury,— The  court  need  not  repeat.  In  anoOier 
form,  instructions  which,  of  its  own  motion,  it  has  substandaUy  given. 

Change  of  Venue.— An  application  for  change  of  venue  being  OTertuled 
for  a  defect  in  the  affidavit  therefor,  a  second  application  was  made, 
supported  by  an  affidavit  which  would  have  been  good  in  the  lint  in- 
stance, but  which  faUed  to  show  why  the  new  matters  therein  aUefed 
were  not  stated  in  the  first  affidavit. 

Seldf  that  the  second  appUcation  was  properly  denied. 
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Slawisr.— Evidence  of  Malice.^The  speaking  of  actionable  words,  of  like 
import  with  those  charged  in  the  complaint,  at  other  timeSi  may  be 
proved  for  the  purpose  of  showing  malice. 

Married  Woman. — A  married  woman  can  not  maintain  a  suit  for  de- 
priving her  of  the  support  and  society  of  her  husband.  Elliott,  C. 
J.,  and  Woods,  J.,  dissent. 

From  the  Decatur  Circuit  Court. 

W.  A.  CuUen^  B.  L.  Smithy  0.  Ewing  and  J.  K.  JSmng, 
for  appellant. 

J.  S.  Scobey^  J.  D.  MiUer  and  F.  E.  Oaviriy  for  appellee. 

BiCKNELL,  C.  C. — ^The  appellee  brought  this  suit  against 
John  Logan,  her  father-in-law,  and  Orange  Logan,  her  hus- 
band. The  complaint  is  in  three  paragraphs.  The  first  and 
third  are  substantially  alike.  They  charge  that  the  defend- 
ant John  Logan  persuaded  said  Orange  to  abandon  the  plain- 
tiff, whereby  she  lost  her  husband's  company,  care  and  sup- 
port, to  her  damage  $10,000.  Each  of  these  paragraphs  avers, 
also,  that  plaintiff  and  her  husband  are  not  living  together, 
and  that  he  is  in  sympathy  with  his  father,  and  refuses  to 
join  in  the  suit  as  plaintiff,  and  thei'efore  is  made  a  defend- 
ant. The  second  paragraph  contains  no  such  averment  as 
to  the  husband.  It  is  a  count  in  slander  against  John  Logan 
only,  charging  that,  during  the  coverture,  he  called  the  plain- 
tiff "a  bitch,"  in  the  presence  of  divers  worthy  citizens,  at 
a  time  and  place  when  and  where  the  term  < 'bitch,"  applied 
to  a  woman,  was  understood  to  mean,  and  did  mean,  an  im« 
putation  of  whoredom . 

John  Logan  demurred  to  each  paragraph  of  the  complaint ; 

1st.   For  want  of  sufficient  facts,  etc. ; 

2d.  For  misjoinder  of  causes  of  action ; 

3d.  For  defect  of  parties  plaintiffs ; 

4th.   For  want  of  capacity  in  plaintiff  to  sue. 

His  demurrers  were  overruled  as  to  the  second  paragraph 
of  the  complaint,  and  sustained  as  to  the  first  and  third  para- 
graphs.    He  then  answered  the  second  paragraph  of  the 
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complaint  by  the  general  denial,  and  by  a  verified  plea  in 
abatement,  averring  the  coverture  of  the  plaintiff. 

The  plaintiff  demurred  to  the  plea  in  abatement.  The 
demurrer  was  sustained.  The  case  was  then  at  issue  as  to 
John  Logan,  upon  the  second  paragraph  of  the  complaint 
and  the  general  denial  thereof. 

The  defendant  Orange  Logan  appeared  and  filed  a  demur- 
rer to  each  paragraph  of  the  complaint,  for  want  of  facts 
sufficient,  etc.,  and  said  demurrers  were  overruled  by  the 
court.  Orange  Logan  never  answered  the  complaint.  He 
was  not  ordered  to  answer  it.  He  was  not  defaulted.  There 
was  no  prayer  for  judgment  against  him.  He  was  only  a 
nominal  party. 

A  motion  by  John  Logan  for  a  change  of  venue  was  over- 
ruled. A  second  motion  by  John  Logan  for  a  change  of 
venue  was  overruled.  The  issue,  as  to  John  Logan,  was  tried 
by  a  jury,  who,  at  his  request,  were  directed  by  the  court, 
in  case  they  should  return  a  general  verdict,  to  answer  the 
following  interrogatory,  to  wit :  "What  set  of  words  alleged 
in  the  complaint  is  proven?  Give  the  words,  if  any  are 
proven ;  and  if  more  than  one  set,  give  each  set  so  proven." 

The  jury  returned  the  following  verdict  and  answer  to  the 
interrogatory:  *'We,  the  jury,  find  for  the  plaintiff,  and 
assess  her  damages  at  $1,000.  We,  the  jury,  find  that  the 
words,  'She  is  a  bitch,' meaning  plaintiff;  'She,' meaning 
plaintiff,  'is  a  G — d  d — d  bitch,'  were  spoken." 

The  defendant  John  Los:an  moved  for  a  new  trial ;  the 
motion  was  overruled  ;  judgment  was  rendered  against  him 
upon  the  verdict,  and  he  appealed. 

The  appellee  Clara  B.  Logan  "moved  to  dismiss  the  ap- 
peal under  Rule  1  of  this  court,  and  section  551  of  the 
code,  because  the  defendant  below.  Orange  Logan,  is  not 
made  a  party."  "The  word  'co-parties,'  as  used  in  section 
551  of  the  code,  means  parties  to  the  judgment  appealed 
from,   not  co-plaintiffs  or  co-defendants  to  the  action." 
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Hadleyv.  Hill,  73  Ind.  442.     The  motion  to  dismiss  the 
appeal  is  therefore  oveiTuled. 

The  appellant  assigns  errors  as  follows : 

1st.  The  court  erred  in  overruling  appellant's  demurrer 
to  the  second  paragraph  of  the  complaint. 

2d..  The  court  erred  in  sustaining  appellee's  demurrer  to 
the  second  paragraph  of  the  appellant's  answer. 

3d.  The  court  erred  in  overruling  appellant's  motion  for 
a  new  trial. 

The  second  of  these  alleged  errors  is  not  discussed  in  the 
appellant's  brief,  and  is  therefore  regarded  as  waived. 

As  to  the  first  alleged  error,  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  complaint,  it  may  be  observed 
that,  in  Indiana,  every  charge  of  incest,  fornication,  adul- 
tery, or  whoredom,  falsely  made  by  any  person  against  a 
female,  is  actionable.  Prac.  Act,  sec.  788.  It  has  been  de- 
cided that  the  word  i'bitch,"  in  its  common  acceptation,  does 
not  imply  whoredom  in  any  of  its  forms.  Schnrick  v. 
KoUman,  50  Ind.  336.  But,  under  the  allegations  of  the 
second  paragraph  of  the  complaint  in  the  case  at  bar,  the 
words  were  actionable.  Shigley  v.  8nydei*j  45  Ind.  541 ; 
JRodebaugh  v.  HoUingsworthy  6  Ind.  339. 

At  common  law,  and  under  the  code  of  1852,  a  suit  for 
slander  might  be  maintained  by  husband  and  wife,  where 
the  words  were  spoken  of  the  wife,  but  not  by  the  wife 
alone.  Prac.  Act,  sec.  8.  But,  under  the  act  of  March 
25th,  1879,  sec.  6,  Acts  1879,  p.  160,  *<A  married  woman 
may  bring  and  maintain  an  action  in  her  own  name  against 
any  person  or  body  corporate  for  damages  for  any  in- 
jury to  her  person  or  character,  the  same  as  if  she  were 
sole ;  and  the  money  recovered  shall  be  her  separate  prop- 
erty, and  her  husband,  in  such  case,  shall  not  be  liable  for 
costs."  This  act  took  effect  May  31st,  1879.  In  this  casei 
the  slanderous  words  were  spoken  on  the  5th  of  July,  1878.- 

The  question  arises,  does  the  statute  embrace  causes  of  ao-^ 
Vol.  77.-36 
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lion  existing  before  it  took  effect?  Upon  this  question  it 
may  be  said,  that  the  court  will  not  presume  that  the  Leg* 
islature  intended  to  take  away  the  husband's  right  of  action, 
already  vested,  and  give  it  to  his  wife,  without  express  words 
or  necessary  implication  to  that  effect*  The  entire  scope  of 
the  act  of  March  25th,  1879,  looks  to  the  future  and  not  to 
the  past.  Every  statute  derogatory  to  the  rights  of  prop* 
erty,  or  that  takes  away  the  rights  of  a  citizen,  must  be 
strictly  construed.  Van  Home  v.  Dorrancey  2  Dallas,  304, 
316.  So,  also,  statutes  in  derogation  of  the  common  law. 
Brown  v.  Bai^ry^  3  Dallas,  365 ;  Dwarris  Statutes,  257 ; 
Lofft's  Rep.  438. 

The  right  of  action  for  slanderous  words  spoken  of  the 
wife  during  coverture  was  vested  in  the  husband,  because  it 
was  his  duty  to  protect  the  person  and  character  of  his  wife. 
Bogget  v.  Frier y  11  East,  301 ;  Chambers  v.  Donaldson^  9 
East,  471.  And  she,  as  the  meritorious  cause  of  action  and 
by  reason  of  her  personal  suffering,  was  required  to  be 
joined  with  him  as  co-plaintiff.  1  Chitty  PI.  73 ;  Practice 
Act,  sec.  8.  Section  19  of  the  Practice  Act  provides  that 
<*if  the  consent  of  any  one  who  should  have  been  joined 
as  plaintiff  can  not  be  obtained,  he  may  be  made  a  defend- 
ant, the  reason  thereof  being  stated  in  the  complaint." 
This  section  was  complied  with  as  to  the  causes  of  action 
stated  in  the  first  and  third  paragraphs  of  the  complaint, 
but  the  second  paragraph,  now  under  consideration,  con- 
tains nb  such  allegations. 

This  court,  however,  in  Bai^nett  v.  Leonard^  66  Ind. 
422,  which  was  an  action  by  a  husband  and  wife  against 
a  physician  for  malpractice  in  treating  the  wife  for  a  broken 
arm,  said :  <<We  may  properly  remark,  in  this  connection, 
that  the  appellee's  husband  is  not  now  a  necessary  party 
plaintiff,  in  this  suit ;  for,  in  section  6  of  <<An  act  concerning 
married  women,'  approved  March  25th,  1879,  it  is  provided 
that  <  A  married  woman  may  bring  and  maintain  an  action  in 
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her  own  name  against  any  person  or  body  corporate  for 
damages  for  any  injury  to  her  person  or  character,  the  same 
as  if  she  were  sole ;  and  the  money  recovered  shall  be  her 
separate  property,  and  her  husband,  in  such  ease,  shall  not 
be  liable  for  costs.'   Acts  1879,  p.  160.'' 

In  accordance  with  the  foregoing  intimation,  and  in  view 
of  the  fact,  that,  in  the  case  at  bar,  the  wife  is  the  meritori- 
ous cause  of  action,  we  think  the  said  6th  section  of  the 
act  of  1879,  supi^a^  may  be  regarded  as  affecting  the  rem- 
edy only  and  may  be  held  to  embrace  causes  of  action  for 
injuries  to  the  person  or  character  of  the  wife  accruing  be- 
fore the  act  took  effect.  There  was,  therefore,  no  defect 
of  parties  plaintiffs  in  the  second  paragi*aph  of  the  complaint, 
and  no  want  of  capacity  in  the  plaintiff  to  sue.  There  was 
Also  a  sufficient  cause  of  action  in  said  paragraph,  and  the 
demurrer  thereto  was  rightly  overruled. 

As  to  the  third  error  assigned,  to  wit,  overruling  the  mo- 
tion for  a  new  trial,  the  third  and  fourth  reasons  for  a  new 
trial  are,  that  the  court  refused  to  give  to  the  jury  charges 
Itos.  1  and  2  asked  for  by  the  appellant.  Both  of  these  were 
substantially  given  to  the  jury  by  the  court  in  its  own  charge. 
There  was  therefore  no  error  in  these  refusals. 

The  fifth  reason  for  a  new  trial  is,  that  the  court  refused 
to  change  the  venue  on  the  application  of  the  appellant. 
There  were  two  motions  to  change  the  venue ;  the  first  was 
rightly  refused,  because  the  affidavit  was  not  in  conformity 
with  the  act  of  March  5th,  1877,  Acts  1877,  p.  103;  it 
made  no  statement  as  to  <<local  prejudice,"  and  instead  of 
stating  that  the  appUcant  had  a  good  and  meritorious  de- 
fence,  and  setting  forth  the  same  specifically,  it  merely 
stated  thai  the  applicant  <<had  a  meritorious  defence  in  this, 
to  wit,  that  he  expected  to  be  able  to  show  that  he  did  not 
speak  the  alleged  slanderous  words  concerning  the  plaintiff." 
The  second  motion  to  change  the  venue  was  rightfully  over- 
ruled, because  no  reason  was  shown  in  the  second  affidavit 
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why  the  matters  therein  alleged  were  not  presented  in  the 
first  affidavit.  MilUson  v.  HolmeSy  1  Ind.  45 ;  Niave  t. 
JBaird,  12  Ind.  318. 

Under  the  first  and  second  reasons  for  a  new  trial,  to  wifc, 
that  the  verdict  was  contrary  to  law,  and  not  sustained  by 
sufficient  evidence,  the  appellant  claims  that  the  words  "were 
not  proved  with  as  much  certainty  and  exactness  as  the  law 
requires,"  and  that  there  was  no  proof  whatever  showing  a 
provincial  meaning  of  the  word  "bitch.'*  In  both  these 
particulars  the  appellant  is  mistaken.  It  was  clearly  shown 
that  the  appellant  called  the  woman  "a  bitch,"  as  stated  in 
the  complaint,  and  that,  when  applied  to  a  woman,  that 
word  was  then  and  there  understood  to  mean,  and  did  mean, 
an  imputation  of  whoredom . 

The  sixth  and  seventh  reasons  for  a  new  trial  are,  that  the 
court  permitted  John  M.  Richey  to  prove  the  speaking  of 
like  slanderous  words  at  another  time.  Such  evidence  was 
admissible  to  show  malice.   Meyer  v.  Bohlfing^  44  Ind.  238. 

The  remaining  causes  alleged  for  a  new  trial  refer  to  in- 
structions  given  by  the  court,  of  its  own  motion,  and  to  the 
admission  and  exclusion  of  testimony ;  but,  as  none  of  these 
are  discussed  in  the  appellant's  brief,  they  need  not  be  ex- 
amined here.  There  was  no  error  in  overruling  the  motion 
for  a  new  tibial.  ^ 

The  appellee  assigns  as  cross  errors  the  sustaining  of  the 
demurrers  of  the  defendant  John  Logan  to  the  first  and  third 
paragraphs  of  the  complaint.  In  these  paragraphs  the  wife 
claims  damages  against  the  defendant  John  Logan,  because, 
by  persuasion  and  promises  and  threats,  he  induced  her  hus- 
band to  abandon  her,  whereby  she  lost  her  husband's  com- 
pany and  care  and  support,  to  her  damage  $10,000.  Such 
an  action  can  not  be  maintained.  The  remedy  given  by  the 
act  of  March  25th,  1879,  supra^  is  confined  to  injuries  to  the 
person  or  character  of  the  wife.     The  loss  of  a  husband's 
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society  is  not  an  injury  to  the  character  of  the  wife,  nor  is 
it  an  injury  to  her  person. 

There  was  no  error  in  sustaining  the  demurrers  to  the  first 
and  third  paragraphs  of  the  complaint. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Peb  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be,  and  it  is  hereby,  in  all  things  affirmed,  at  the  costs  of 
the  appellant. 

Elliott,  C  J.,  and  Woods,  J.,  dissent  from  so  much  of 
the  foregoing  decision  as  relates  to  the  cross  errors  assigned. 


■♦•♦■ 
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JPiXAsnjxG.-^Promissory  Note.^-Fraud  and  Warranty,— -  An  answer,  that 
the  note  in  suit  is  one  of  two  given  for  a  grain  separator  represented 
and  warranted  ^o  be  good,  and  that  the  same  would  not  operate,  and 
was  not  worth  half  of  the  purchase  price,  does  not  show  a  good 
defence. 

Same. — Waiver, — CowTiter-Ctom.— -The  giving  of  new  notes  in  renewal 
of  the  first  notes,  upon  an  agreement  that  certain  defects  in  the  ma- 
chine should  be  made  good,  did  not  constitute  a  waiver  of  the  right 
to  a  defence  or  counter-claim  for  sudh  defects. 

JSame.— IVactice;— J&rror  Cured  by  Verdict.— U  an  answer  be  defective, 
but  a  counter-claim  for  the  same  cause  is  well  pleaded,  and  there  is  a 
verdict  for  the  defendant  on  the  latter,  the  error  in  overruling  a  de- 

'    murrer  to  the  answer  is  immaterial. 

BAME.—i^oidence.— Order  of  AdmiMUm.—'ThQ  court  has  a  discretion  to  ad- 
mit evidence  out  of  the  regular  order;  and,  if  it  does  by  mistake  what 
it  might  have  done  advisedly,  it  is  not  error. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts,  G.  Shirts  and  W.  R.  Fertig,  for  appellants. 
(7.  D.  Potter i  T.  J.  Kane  and  T.  P.  Davis ,  for  appellee. 
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Woods,  J. — The  appellants  saed  Mahlon  Johnson  apon  a 
promissory  note.  Johnson  filed  an  answer,  alle^ng  in  sub- 
stance that  the  note  sued  on  was  one  of  two  notes  given  for 
a  separator  which  the  plaintiff  represented  and  warranted 
to  be  good,  but  that  the  same  would  not  operate  and  was  not 
worth  half  the  price  at  which  it  was  purchased.  This  an- 
swer is  clearly  defective.  It  does  not  show  what  the  price 
of  the  machine  was,  nor  that  any  part  of  the  price  had  been 
paid,  nor  the  nature  of  the  defects  complained  of,  and  but 
that  they  might  easily  have  been  remedied.  If  the  machine 
was  worth  half  its  price,  the  note  was  not  without  consider- 
ation. It  is  therefore  clear  that  the  court  erred  in  overrul- 
ing the  demurrer  to  this  answer.  But  the  judgment  should 
not  be  reversed  on  this  account.  The  defendant  also  filed  a 
counter-claim,  alleging  the  same  facta  stated  in  the  answer 
and  such  additional  facts  as,  if  proved,  entitled  the  defend- 
ant to  recover.  The  verdict  rendered  by  the  jury  is  a  gen- 
eral verdict  for  the  defendant,  assessing  damages  in  his 
favor  to  an  amount  named.  This  shows  conclusively  that 
the  verdict  was  based  upon  the  counter-claim,  and  that  the 
answer  cut  no  figure.  The  error  was  therefore  harmless. 
The  Ohio,  etc.y  R.  W.  Co.  v.  CoUam,  73Ind.  261 ;  2Vam- 
mel  V.  Chipmariy  74  Ind.  474. 

The  points  made  upon  the  motion  for  a  new  trial  are  not 
available.  There  is  evidence  tending  to  support  the  verdict 
in  every  material  respect.  •  It  is  true  that  new  notes  were 
given,  as  alleged  in  the  reply,  in  renewal  or  instead  of  the 
first  notes  executed  for  the  price  of  the  machine,  and  the 
note  sued  on  is  one  of  the  new  notes,  but  there  is  evidence 
that,  Tyheu  the  new  notes  were  given,  the  defects  in  the  sep- 
arator were  pointed  out  by  the  defendant,  and  it  was  ex- 
pressly agreed  that  they  should  be  made  good.  It  can  not, 
therefore,  be  fairly  claimed,  if  this  evidence  was  true,  as 
the  jury  seems  to  have  regarded  it,  that  the  defendant,  by 
taking  the  new  notes,  had  waived  his  counter-claim. 
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Complaiut  is  made  that  the  court  permitted  the  defend- 
ant to  give  testimony  in  rebuttal,  which  was  not  so  admissi- 
ble. The  Objection  does  not  seem  to  be  well  taken ;  but,  if 
it  were,  we  could  hardly  reverse  the  case  on  that  ground, 
unless,  besides  the  mere  fact  of  its  introduction,  it  were 
shown  that  the  appellant  had  probably  suffered  harm,  by 
reason  of  not  being  ready  to  meet  the  testimony,  as  he  might 
have  done  if  it  had  been  introduced  in  its  proper  order.  The 
court  has  a  discretion  to  admit  evidence  out  of  the  regular 
order ;  and,  if  it  does  by  mistake  what  it  might  have  done 
purposely,  the  mistake  wUl  not  be  error,  unless,  under  the 
circumstances,  it  would  have  been  erroneous  to  have  done 
the  same  thing  advisedly. 

We  can  not  say  that  the  damages  are  excessive.  The  coun- 
ter-claim entitled  the  defendant  to  affirmative  relief,  and 
there  was,  therefore,  no  ground  for  the  motion  in  arrest  of 
the  judgment. 

Since  the  trial  and  judgment,  the  defendant  has  died,  and 
the  name  of  his  administrator  has  been  substituted  in  the 
record. 

The  judgment  is  affirmed,  with  costs. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  Kovember  term,  1881. 
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Plbading.— iVbtice.— 3fi8toA:e.— A  complaint  to  recover  money  paid  in 
consequence  of  an  error  in  computing  interest  in  making  a  settle- 
ment, which  fails  to  aver  that  the  defendant  had  notice  of  the  mistake, 
is  bad  on  demurrer. 

Same.— It  is  not  necessary,  in  such  complaint,  to  offer  to  place  the  de- 
fendant in  »tatu  quo. 

Sahb.— Paym«n^— A  complaint,  alleging  that  the  plaintiff  paid  to  llie 
defendant  $1,500  to  apply  on  two  notes  held  by  the  latter  as  a  banker 
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for  collection  against  the  former,  and  that  defendant  applied  $000 
thereof  upon  a  note  held  by  himself  against  the  payee  of  the  two  notes, 
and  that  the  plaintiff  was  compelled  afterward  to  pay  the  9600,  bat 
averring  nothing  as  to  how  he  was  compelled  to  do  8o,*is  bad  on  de> 
murrer.  It  shows  no  liability  of  the  defendant  to  the  plaintiff  for  the 
money  misapplied. 

Demurrer. — Practice, — A  demurrer  admits  only  such  facts  as  are  well 
pleaded,  and  does  not  admit  conclusions  of  law. 

VoLUBTART  Patmemt.—A  Voluntary  piiyment  of  money,  with  Imowl- 
edge  of  all  the  facts,  where  there  is  no  liability  to  pay,  ^ves  no  right 
of  action. 

pLEADiMG.^l^ud.— A  complaint,  alleging  that  a  banker,  expert  in  mak- 
ing computations,  in  settling  a  complicated  account  with  one  who  li 
incapable  of  making  such  computations,  falsely  and  fraudulently  made 
out  an  indebtedness  to  himself  of  $3,450.05,  when  only  $2,000  was  really 
due,  and  thereby  obtained  payment  of  the  larger  sirni,  in  Imown  reli- 
ance upon  his  computation,  is  good  on  demurrer. 

QAM^.—DUigenee.  —In  such  ease  the  rule,  that  one  who  deals  with  another 
in  cases  where  there  is  no  relationship  of  trust  and  confidence  existing, 
must  use  ordinary  diligence  to  protect  his  own  interests,  does  not  apply. 

Same.— ili»toer.-^iVactic6. — ^Ah  answer  pleaded  only  to  some  paragraphs 
of  the  complaint,  and  good  as  to  them,  is  not  bad  on  demurrer  for 
failing  to  answer  tiie  whole,  complaint;  and  where  an  answer toa  com- 
plaint in  three  paragraphs,  one  of  which  is  bad,  sufficiently  answers 
the  good  paragraphs,  it  is  good  on  demurrer. 

SAMJR,'—MUtake.^8eUlemeiU,—'To  a  complaint  to  recover  money  paid  upon 
a  settlement  made  by  mistake  and  fraud,  an  answer  averring  that  the 
payment  was  made  by  a  conveyance  of  land  from  the  plaintiff  to  the 
defendant,  the  price  of  which  was  to  be  fixed-  by  two  persons,  who,  in 
case  of  disagreement,  should  call  in  a  third,  and  who,  having  disar 
greed,  called  upon  the  third  person,  who  was  corruptly  bribed  by  the 
plaintiff  to  place  a  false  valuation  on  the  land,  whereby  the  defendant 
was  made  to  allow  $1,400  "llf  feXcess  orthe'fair  value  thereof,  is  suffi- 
cient on  demurrer. 

SAME.—CoufUer'Claim.—Conveyance.—Fraud.^A  counter-claim,  to  re- 
scind such  conveyance,  alleging  the  same  facts,  with  the  addition  that 
the  defendant  did  not  discover  the  fraud  thus  practiced  upon  him  until 
this  suit  was  begun,  that  he  had  offered  to  rescihd  and  reconvey  the 
land,  and  therein  tendering  such  rescission,  averring  that  the  deed  re- 
conveying  is  brought  into  court  for  the  plaintiff,  is  also  good. 

From  the  Monroe  Circuit  Court. 

> 

W.  G  L.  Taylor  and  J.  R.  JEast,  for  appellant. 
J.  W.Bushirh,  H.  U.  Duncan,  J.  H.  Louden  and  R.  W. 
MierSy  for  appellee. 
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Elliott,  C.  J. — The  first  paragraph  of  the  appellee's 
complaint  alleges  that  a  mistake  was  made  in  computiDg  in- 
terest in  the  settlement  of  accounts  between  him  and  the 
appellant,  and  that,  by  reason  of  such  mistake,  he  was  in* 
duced  to  pay  the  appellant  a  much  greater  sum  than  was 
due  him.  Two  points  are  made  against  this  paragraph. 
First,  that  it  is  insufficient,  because  it  does  not  show  notice 
of  the  mistake  to  the  appellant  prior  to  the  commencement 
of  the  action.  Second,  that  it  is  insufficient,  because  it  does 
not  aver  an  offer  to  place  the  parties  in  the  position  they 
occupied  at  the  time  the  settlement  was  made. 

Of  these  in  their  order :  First.  This  paragraph  of  the 
•complaint  does  not  aver  that  any  notice  of  the  mistake  was 
^ven  appellant  prior  to  the  time  the  action  was  commenced. 
It  is  argued  by  the  appellant's  counsel  that  he  was  entitled 
to  notice  of  the  mistake,  in  order  that  he  might  have  an  op- 
portunity of  rectifying  it.  There  is  much  reason  for  hold- 
ing that,  where  there  is  a  mutual  mistake,  an  action  will  not 
lie  until  the  party  receiving  the  money  is  put  in  default  by 
notice  and  demand.  There  is  no  wrong  in  receiving  the 
money,  for  there  is  neither  breach  of  contract  nor  of  duty. 
The  wrong  does  not  arise  until  notice  of  the  mistake,  and 
refusal  or  neglect  to  refund  the  money  recei^d  by  mistake. 
Bare  justice  requires  that  one  who  has  been  paid  money  by 
mistake,  should  have  an  opportunity  of  making  reparation 
before  he  is  vexed  and  harassed  by  litigation.  The  mistake 
was  as  much  the  fault  of  the  one  party  as  of  the  other,  and 
both  are  upon  the  same  footing.  To  destroy  this  equilib- 
rium, something  ought  to  be  done  by  him  who  seeks  to  main- 
tain an  action.     Thompson  v.  Doty,  72  Ind.  336. 

The  second  objection  is  without  force,  for  the  reason  that 
it  does  not  appear  that  the  appeUee  received  anything  to 
restore.  It  is  true,  as  appellant  asserts,  that  one  who  re- 
ceives anything  of  value,  under  a  contract  wliich  he  seeks  to 
annul  upon  the  ground  of  mistake,  must  return,  or  offer  to 
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letarn,  the  thing  received.  This  well  known  principle  has 
no  direct  application  here.  It  does,  perhaps,  afford  some 
support  to  the  first  position,  inasmuch  as  it  shows  the  gen- 
eral principle  upon  which  courts  proceed  in  granting  relief 
upon  the  ground  of  mistake.  The  general  principle  is,  that 
parties  must  be  allowed  an  opportunity  to  right  an  apparent 
wrong  by  fair  correction . 

In  the  second  paragraph  it  is  alleged  that  appellant  was  a 
banker  and  had  in  his  possession  for  collection  two  promis- 
sory notes  executed  by  appellee  to  one  Daniel  B.  Woods ; 
that  appellee  paid  to  the  appellant  $1,500  to  be  applied  upon 
said  notes ;  that,  instead  of  so  applying  the  money,  he  i^ 
plied  $600  upon  a  note  which  he  held  against  Woods,  and 
only  applied  $900  upon  the  two  notes  executed  by  the  ap- 
pellee. It  is  averred  that  appellee  was  compelled  to  pay  to 
said  Woods  the  sum  of  $600 ;  but  nothing  is  said  as  to  what 
the  compulsion  was. 

This  paragraph  is  very  vague  and  uncertain.  A  motion 
to  make  it  more  definite  and  specific  would  unquestionably 
have  been  proper.  We  are  not  prepared  to  hold  that  it  is 
so  vague  and  uncertain  as  that  it  must,  for  that  fault,  fall 
before  a  demurrer.  There  are  many  cases  in  which  a  mo- 
tion to  make  ^lore  certain  would  prevail,  where  a  demurrer 
would  be  fruitless.  Nor  is  the  paragraph  to  be  adjudged 
bad  because  copies  of  the  notes  referred  to  are  not  made  ex- 
hibits. The  paragraph  is  not  founded  upon  the  notes.  It 
is  only  where  the  pleading  is  founded  upon  the  written  in- 
strument, that  it  is  necessary  to  make  it  an  exhibit.  It  is 
bad  pleading  to  set  forth  exhibits  in  cases  where  they  are 
not  the  foundation  of  the  cause  of  action  or  defence. 

Are  the  facts  pleaded  sufficient  to  constitute  a  cause  of 
action?  By  placing  the  notes  in  appellant's  hands,  Woods 
made  him  his  agent  to  receive  payment.  Payment  to«an 
agent  is  payment  to  the  principal.  When,  therefore,  the 
appellee  paid  these  notes  to  the  appellant,  he  extinguished 
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them.  If,  thereafter,  appellant  misapplied  the  money,  he 
became  liable  not  to  the  appellee,  but  to  Woods.  The 
wrong  out  of  which  the  right  of  action  arose  was  not  to  the 
debtor  who  paid  the  notes,  but  to  the  creditor,  whose  agent 
the  banker  was.  No  facts  are  stated  which  show  any  right 
in  the  appellee  to  sue  the  appellant.  The  right  of  action  is 
affirmatively  shown  to  be  in  some  one  else.  Counsel  for 
appellee  refer  us  to  Bunger  v.  Roddy ^  70  Ind.  26.  The 
decision  in  that  case  we  most  heartily  approve,  but  it  yields 
appellee  no  support.  In  that  case,  the  debtor  made  a  third 
person  his  agent,  and  entrusted  him  with  the  money  to  pay 
the  creditor ;  but,  instead  of  paying  the  money  to  the  cred- 
itor, the  agent  converted  it  to  his  own  use.  The  principle 
of  that  case  is  against,  not  for  the  appellee,  for  it  decides 
that  the  principal  holds  the  right  of  action.  Applied  here» 
the  effect  is  to  adjudge  the  right  of  action  to  be  in  Woods, 
the  creditor,  not  in  the  appellee,  for  the  money  went  into 
the  appellant's  hands  as  the  creditor's  agent. 

Appellee  could  not  voluntarily  make  himself  the  creditor 
of  appellant.  Except  in  very  rare  cases — we  now  recall  but 
one,  whei^  a  bill  is  paid  to  prevent  dishonor — one  person 
cannot,  as  a  mere  volunteer,  become  the  creditor  of  another. 
For  anything  that  appears,  the  appellee  volunteered  to  pay 
the  $600  to  Woods.  The  facts  he  states  show  a  right  in 
Woods,  not  in  him,  to  enforce  payment  of  the  $600,  mis- 
applied by  the  banker  and  agent  of  the  creditor. 

The  general  averment  that  appellee  was  compelled  to  pay 
18  but  the  statement  of  a  mere  conclusion,  and  not  the  alle- 
gation of  a  fact.  Facts,  not  conclusions,  make  good  plead- 
ings. It  is  not  correct  to  say  that  a  demurrer  admits  all 
things  stated  in  a  pleading ;  it  has  ever  been  and  still  is  the 
rule,  that  a  demurrer  admits  such  facts  as  are  sufficiently 
pleaded.  A  writer  upon  code  pleading  says :  <*If  the  facts 
stated  in  the  pleading  demurred  to  are  insufficient,  they  are 
not  helped  by  adding  a  conclusion  of  law ;  such  conclusions 
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are  not  admitted."     It  is  also  said,  ^^facts  only  are  admit- 
ted which  are  well  pleaded.     Bliss  Code  PL,  sec.  418« 

A  voluntary  payment  of  money,  where  there  is  no  legal 
liability  to  pay,  will  not  give  a  right  of  action.  Patterson  v. 
Cox,  25  Ind.  261,  furnishes  a  striking  illustration  of  iim 
familiar  doctrine.  It  is  only  one  of  the  many  cases  in  our 
own  reports.  Lafayette,  etc. ,  R.  R.  Co.  v.  Pattison,  41  Ind. 
312  ;  Stedman  v.  Boone,  49  Ind.  469,  authorities  cited,  482 ; 
Ferguaony.  Hirach,  54  Ind.  337  ;  Thompson  v.  Doty,  supra. 
The  complaint  under  examination  shows  not  only  a  volun- 
tary payment  of  money  with  knowledge  of  all  the  material 
facts,  but  it  shows  also  that  there  was  no  liability  at  all  to 
pay.  It  does  even  more  than  this ;  it  shows  a  case  where 
no  liability  could  possibly  have  existed. 

The  third  paragraph  attacks  the  settlement  made  between 
the  parties,  upon  the  ground  of  fraud.  It  alleges  that  ap- 
pellee was  indebted  to  the  appellant  in  the  sum  of  $2,0009 
that  divers  payments  were  made  upon  this  indebtedness, 
that  a  settlement  was  made  in  December,  1877,  that  aj^l- 
lee  paid  appellant  upon  such  settlement  $3,450,  and  that  tlie 
settlement  was  procured  by  fraud.  It  is  charged,  that  in- 
cluded in  the  settlement  was  a  promissory  note  executed  by 
appellee  to  one  Hiram  Worley  in  1867,  and  sundry  other 
items ;  that  there  were  many  items  of  indebtedness  and  of 
credits  included  in  said  settlement.  The  fraud  is  thus  al- 
leged :  '^Tbat  the  defendant  then  was  and  still  is  a  banker, 
and  in  every  way  proficient  in  calculating  interest  and  in 
casting  up  accounts  and  computing  amounts  due  on  notes ; 
that  the  plaintiff  is  not  versed  in  mathematics  and  makes 
calculations  of  the  most  ordinary  kind  with  the  greatest  dif- 
ficulty, and  is  wholly  incapable  of  making  intricate  calcula- 
tions such  as  partial  payments  of  interest,  which  was  then 
and  there  well  known  to  the  defendant.  The  defendant,  {or ' 
the  purpose  of  arriving  at  the  amount  due  on  said  notes, 
made  a  pretended  calculation  of  interest  and  amounts  due, 
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and  falsely  and  fraudnleutlj  represented  to  the  plaintiff  that  it 
amounted  to  the  sum  of  $3,450.05,  when  in  truth  and  in  fact 
there  was  due  on  said  notes  and  accounts  the  sum  of  $2,000 ; 
that  plaintiff  relying  solely  on  the  defendant's  false  and 
fraudulent  representations,  and  believing  that  his  said  calcu- 
lations were  correct,  that  the  said  amount  of  $3,450.05  was 
the  correct  amount  then  due,  he  paid  him  the  said  sum,  when 
in  truth  and  in  fact  he  only  owed  him  said  sum  of  two  thou* 
sand  dollars." 

The  general  rule  is,  that  one  who  deals  with  another,  in 
cases  where  there  is  no  relationship  of  known  trust  and  con- 
fidence existing,  must  use  ordinary  diligence  to  protect  his 
own  interests.  *' Courts  of  equity  do  not  sit  for  the  purpose 
of  relieving  parties,  under  ordinary  circumstances,  who  re- 
fuse to  exercise  a  reasonable  diligence  or  discretion."  1 
Story  Eq.,  sec.  200a;  Hunter  v.  McLaughlin^  43  Ind.  38  ; 
JPattison  V.  Jenkins^  33  Ind.  87 ;  Hess  v.  Young^  59  Ind. 
379  ;  OlodfeUer  v.  HuUtt,  72  Ind.  137. 

We  fully  recognize  this  general  rule,  but  we  think  that 
the  appellee  can  not,  upon  the  facts  stated,  be  deemed  in- 
discreet or  negligent  in  such  a  degree  as  to  preclude  him 
from  recovering  what  was  unjustly  obtained  from  him  by  a 
statement  corruptly  and  falsely  made.  One  who  is  incapa- 
ble of  making  a  computation  of  interest  in  intricate  cases 
ought  not  to  be  denied  relief  for  not  doing  what  it  was  not 
within  his  power  to  do.  The  incapacity  and  ignorance  of 
appellee  was  known  to  appellant,  and  he  had  no  right  to  de- 
ceive him*  by  making  a  false  and  corrupt  statement.  He 
had  no  right  to  take  advantage  of  the  want  of  capacity  and 
overreach  and  defraud  appellee,  when  he  knew  that  the  lat- 
ter was  not  meeting  him  upon  equal  terms,  but  was  submit- 
ting to,  and  relying  upon,  his  superior  knowledge  and  skill. 
The  circumstances  of  the  parties  were  such  as  entitled  the 
appellee  to  rely  upon  the  representations  of  the  appellant. 
Matlock  v.  Todd,  19  Ind.  130 ;  Bischof  v.  Oofelt,  6  Ind- 
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23 ;  Eicketts  v.  Braun,  42  Ind.  316 ;  Beaver  v.  The  Presi^ 
dent,  etc. 9  34  Ind.  245  ;  Bigelow  Fraud,  155. 

There  was  not,  it  is  true,  any  fiduciary  relation  existing 
between  the  parties.  If  there  had  been,  then  the  bare  fact 
that  advantage  was  gained  would  have  entitled  appellee  to 
have  the  transaction  adjudged  fraudulent,  even  though 
there  had  been  no  false  statement  made  or  improper  means 
•used.  While  the  case  is  not  within  the  class  denominated 
constructive  frauds,  yet  it  is  one  in  which  the  appellant  had 
no  right  to  deceive  the  appellee  by  a  false  statement  made 
for  a  corrupt  purpose. 

Error  was  committed  in  overruling  the  demurrers  to  the 
first  and  second  paragraphs  of  the  complaint.  The  demur- 
rer to  the  third  paragraph  was  properly  overruled . 

Cross  errors  are  assigned,  which  require  an  examination 
of  some  of  the  answers  filed  by  the  appellant. 

The  second  paragraph  of  the  answer  is  addressed  to  the 
first  and  third  paragraphs  of  the  complaint.  It  is  therein 
alleged  that  the  calculations  were  reduced  to  writing,  all  the 
items  fully  set  out,  the  paper  containing  the  calcalations 
handed  to  the  appellee,  who  retained  it  for  four  weeks ;  that 
he  thereafter,  with  a  full  knowledge  of  all  the  facts,  agreed 
to  the  settlement  and  paid  the  money  shown  to  be  due.  It 
is  also  expressly  averred  that  there  was  no  fraud  or  mistake, 
and  that  appellee  was  <<  truly  indebted  to  appellant  in  the 
sum  of  $3,450.05."  The  objection  urged  against  the  answer 
is,  that  it  does  not  state  a  defence  to  the  entire  complaint ; 
this  it  does  not  profess  to  do.  It  does  answer  the  two  par- 
agraphs to  which  it  is  addressed. 

The  fourth  paragraph  of  the  answer  alleges  that  the  pay- 
ment of  the  sum  found  due  appellee  upon  the  settlement 
described  in  his  complaint  was  made  by  the  conveyance  of  a 
tract  of  land ;  that  it  was  agreed  that  the  value  of  the  land 
should  be  fixed  by  two  disinterested  persons  in  case  they 
could  agree,  if  not,  then  that  a  third  should  be  called  in ; 
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that  the  two  persons  first  chosen  did  not  agree ;  that  appel- 
lee knowing  this  procured  a  third  person  to  be  selected'; 
that  he  corruptly  bribed  said  third  person  to  place  a  false 
valuation  upon  said  real  estate  and  paid  him  therefor  the 
sum  of  one  hundred  and  fifty  dollars,  and  thus  fraudulently 
caused  the  appellant  to  pay  $19400  more  than  the  value  of 
the  land.  Appellee  concedes  that  this  answer  shows  that 
the  matters  stated  in  it  are  connected  with  the  cause  of  ac- 
tion stated  in  the  first  and  third  paragraphs  of  the  complaint, 
but  insists  that  it  does  not  answer  the  second  paragraph.  As 
the  second  paragraph  of  the  complaint  was  bad,  the  failure 
to  answer  it  did  the  appellee  no  harm.  A  plea  is  sufficient 
if  it  meets  and  answers  all  the  good  paragraphs  of  a  com- 
plaint. It  is  argued  that  the  answer  shows  an  arbitration, 
and  that,  as  the  only  fraudulent  act  charged  is  the  bribery 
of  the  third  person,  there  was  therefore  no  injury  to  the 
appellant,  because  a  majority  of  the  arbitrators  were  un- 
corrupted.  This  is  a  doctrine  we  can  not  approve.  The 
appellant  had  a  right  to  the  judgment  of  disinterested  and 
honest  men,  and  in  bribing  one  of  them  to  make  a  false  val- 
uation the  appellee  invaded  the  rights  of  his  adversary.  He 
can  not  be  allowed  to  take  advantage  of  his  corrupt  and 
fraudulent  act. 

A  counter-claim,  or,  as  the  appellant  denominates  it,  a 
cross  complaint,  was  also  filed.  The  facts  set  forth  therein 
are  substantially  the  same  as  those  stated  in  the  fourth  para- 
graph of  the  answer.  There  is,  however,  added  to  this 
pleading  an  allegation  that  the  appellant  had  offered  to  re- 
scind the  contract  and  reconvey  the  land,  and  the  further 
statement  that  the  deed  for  the  land  is  brought  into  court 
and  tendered  to  the  appellee.  The  same  objections  are 
urged  to  the  counter-claim  that  were  urged  against  the 
fourth  paragraph  of  the  answer,  and  it  is  further  urged 
that  the  offer  to  rescind  came  to  late.  This  position  can 
not  be  maintained.    The  counter-claim  avers  that  the  appei- 
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lant  was  ignorant  of  the  fraud  practiced  upon  him,  until  tiie 
time  appellee  instituted  his  action.  There  was  certainly  no 
lack  of  promptness  or  diligence.  The  cross  errors  are  not 
well  assigned. 

There  are  other  questions  discussed  by  appellant;  bat,  aa 
the  judgment  must  be  reversed  on  account  of  the  errors  in 
the  rulings  upon  the  demurrers  to  the  complaint,  we  do  not 
deem  it  necessary  to  discuss  them. 

Judgment  reversed. 


•  •  • 
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Practice. — Demurrer  to  Evidence. — ^A  ^emurrer  to  evidence  admits  all 
facts  of  which  there  is  any  evidence,  and  all  conclusions  and  inferences 
which  can  fairly  and  logically  be  drawn  from  snch  facts. 

Decedents^  Estates.— £ent8  and  ProJUs.^Heirs  or  Pertonal  RepreientO' 
tives,  —  The  rents  and  profits  of  an  intestate's  real  estate,  whicix 
accrue  after  his  death,  will  go  to  his  heirs  at  law  and  not  to  his  ad- 
ministrator; and  if,  in  such  case,  the  administrator  receives  such 
rents  and  profits,  he  will  be  personally  liable,  and  will  be  bound  to  ao- 
count  for  the  amount  so  received  to  the  heirs  at  law,  even  though  he 
may  have  used  such  amount  in  the  payment  of  the  debts  of  his  decedent. 

Same. — Claims. — Pleading  and  Evidence. — Demand, — ^In  a  claim  against  a 
decedent's  estate,  for  moneys  received  by  such  decedent,  in  his  life- 
time, as  the  agent  of  or  in  trust  for  the  claimant,  it  is  not  necessary 
that  the  latter  should  aver  in  his  claim,  or  prove  upon  the  trial,  tliat, 
before  he  filed  such  claim,  he  had  demanded  the  moneys  so  received 
either  from  such  decedent  or  from  his  administrator.  In  such  case, 
the  filing  of  the  claim  in  the  proper  court  is  a  sufScient  demand  upon 
the  decedent's  administrator.  Eannum  v.  Cwrti»y  13  Ind.  206,  on 
I>oint  overruled. 

I^rom  the  Warren  Circuit  Court. 
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J.  McOabCj  W.  H.  MaUory  and  F.  M.  Dice 9  for  appel- 
lants. 
J,  E.  Schoonover  and  M.  Milfordy  for  appellee. 

HowK,  J. — In  October,  1877,  the  appellants,  Elizabeth 
Trimble,  Emma  B.  and  Minnie  M.  Stafford,  as  the  widow 
and  heirs  at  law  of  Lewis  B.  Stafford,  deceased,  commenced 
this  suit  against  the  estate  of  William  N.  Stafford,  deceased, 
in  the  Fountain  Circuit  Court.  After  the  cause  was  put  at 
issue,  the  appellee.  Pollock,  was  appointed  administrator  de 
bonis  non  of  the  estate  of  said  William N.  Stafford,  deceased, 
and  was  substituted  as  defendant  in  the  room  and  stead  of 
the  former  administrators  of  said  decedent's  estate.  For 
the  convenience  of  witnesses,  the  venue  of  the  action  was 
then  changed  to  the  Warren  Circuit  Court.  The  cause  was 
there  tried  by  a  jury,  and  a  verdict  was  returned  for  the 
appellants,  the  plaintiffs  below ;  but,  on  the  appellee's  mo- 
tion  therefor,  a  new  trial  was  granted. 

Afterwards,  the  cause  having  been  again  submitted  to  a 
jury  for  trial,  and  the  appellants  having  introduced  their  evi- 
dence and  rested,  the  appellee  demurred  to  appellants'  evi- 
dence, and  the  appellants  having  joined  in  said  demurrer, 
the  jury  were  discharged  from  the  further  consideration  of 
the  cause.  Thereafter,  the  court  sustained  said  demurrer, 
and  to  this  ruling  the  appellants  excepted,  and  judgment 
was  then  rendered  against  them  for  the  appellee's  costs. 

In  this  court  the  appellants  have  assigned  as  errors  the 
following  decisions  of  the  circuit  court : 

1st.   In  sustaining  appellee's  motion  for  a  new  trial ;  and, 

2d.  In  sustaining  appellee's  demurrer  to  the  appellants' 
evidence. 

In  his  brief  of  this  cause,  the  appellants'  learned  counsd 
say :  ^'The  only  question  we  shall  discuss  arises  under  the 
second  assignment  of  error,  namely,  the  sustaining  of  the  de- 
murrer to  appellants' evidence."  This  we  regard  as  equiv- 
VoL.  77.-37 
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alent  to  an  express  waiver  bj  the  appellants  of  the  first 
alleged  error. 

As  necessary  to  a  proper  understanding  of  the  questions 
presented  by  the  second  alleged  error,  we  will  give  in  this 
connection  a  summarized  statement  of  the  appellants'  evi* 
dence,  as  the  same  appears  in  the  demurrer  thereto. 

The  appellants  first  gave  in  evidence  the  deposition  of 
Robert  Leaverton,  who  testified  that  he  knew  Elizabeth 
Trimble  and  Lucinda  Stafford,  but  did  not  know  the  other 
parties  to  this  suit ;  that,  in  1872  and  1873,  he  lived  in 
Warren  county,  Indiana ;  that  he  knew  Lewis  Stafford  in 
his  lifetime,  and,  also,  William  N.  Stafford ;  that,  in  1872, 
he  lived  and  worked  on  Lewis  Stafford's  farm ;  that  Lewia 
Stafford  died  a  short  time  after  he  moved  on  his  place,  he 
thought  in  February,  1872  ;  that  he  made  a  contract  for  the 
rent  of  that  place  with  and  paid  to  William  N.  Stafford  as 
the  rent  thereof,  the  sum  of  $337.13,  in  January  and  Feb- 
ruary, 1873 ;  that  he  contracted  to  pay  as  rent  for  the  farm 
for  1872  the  sum  of  $390,  and  gave  his  notes  therefor,  with 
William  Ribble  as  security,  one  payable  January  1st  and  the 
other  payable  March  1st,  1873 ;  that  he  expended  $52*87, 
the  balance  of  the  rent  not  paid  in  money  to  William  Staf- 
ford, in  improvements  on  Lewis  Stafford's  farm,  on  which 
he  lived ;  and  that  he  had  burned  the  said  notes  which  he 
had  paid  and  taken  up. 

William  Ribble  testified  as  follows :  **I  know  William  N. 
Stafford ;  I  know  plaintiff  Mrs.  Trimble,  who  is  the  widow 
of  Lewis  Stafford,  deceased,  and  the  plaintiffs  Emma  and 
Minnie  Stafford  are  his,  Lewis  Stafford's,  children ;  In  1868 
I  moved  on  the  land  of  Lewis,  and  lived  there  six  years ;  I 
think  Lewis  died  in  February,  1872 ;  I  paid  $260  per  year 
rent ;  paid  one  year's  rent  to  William  Stafford  ;  paid  in  two 
instalments,  first  in  January,  1873,  and  second  in  March, 
1873;  this  was  for  the  year  1872,  from  March,  1872,  to 
March,  1873 ;  I  paid  the  second  $130  to  William  Stafford, 
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in  Mrs.  Trimble's  house »  and  William  Stafford  handed  the 
money  to  her,  Mrs.  Trimble,  after  a  little  while,  when  she 
came  into  the  room  ;  I  do  not  know  whether  this  payment 
was  upon  a  note  I  had  given  to  her  or  to  him ;  I  was  only 
on  the  place  two  years  after  Lewis'  death ;  I  only  remem- 
ber of  paying  William  Stafford  twice,  and  once  was  when 
he  handed  the  $130  to  Mrs.  Trimble,  as  I  have  stated." 

Charles  Linburg  testified :  **I  occupied  Lewis  Stafford's 
land  for  a  number  of  years,  cash  rent ;  I  paid  rent  for  the 
land,  $275,  to  William  Stafford,  in  his  house ;  I  have  a  receipt 
for  the  rent  I  paid  to  William  Staffoi'd." 

**And  it  was  admitted  that  William  N.  Stafford  is  dead, 
and  that  Davis  Pollock  is  administrator,  etc.,  and  that  Wil- 
fiam  N.  Stafford  is  the  administrator  of  the  estate  of  Lewis 
Stafford." 

This  was  all  the  evidence  contained  in  the  appellee's  de- 
murrer thereto,  and  the  question  thereby  presented  for  de- 
cision may  be  thus  stated:  Conceding  all  the  facts,  of 
which  there  was  any  evidence,  to  be  true,  and  admitting  all 
conclusions  which  can  fairly  and  logically  be  deduced  from 
those  facts,  were  they  sufficient  to  sustain  the  appellants' 
cause  of  action  and  to  entitle  them  to  any  relief?  Hiis  is 
the  legal  effect  of  a  demurrer  to  evidence ;  it  admits  all  facts 
of  which  there  is  any  evidence,  and  all  conclusions  which 
can  fairly  and  logically  be  drawn  from  such  facts.  Lindley 
Y.  KeOey,  42  Ind.  294 ;  Strough  v.  Gear,  48  Ind.  100 ; 
Newhmse  v.  Clark,  60  Ind.  172 ;  Fouch  v.  WiUoUy  60  Ind. 
64 ;  Baker  v.  Baker,  69  Ind.  399 ;  Tlie  Ohio,  etc.,  R.  W. 
Go.  V.  CoUam,  73  Ind.  261.  In  other  words,  it  seems  to  us 
that,  in  passing  upon  and  deciding  a  demurrer  to  the  evi- 
dence, the  court  should  consider  not  only  the  evidence  which 
is  embodied  in  the  demurrer,  but,  also,  all  such  fair  and 
reasonable  inferences  as  the  triers  of  the  facts  might  have 
lawfully  drawn  from  such  evidence. 
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With  this  view  of  the  evidence  and  the  law  applicable 
thereto,  there  can  be  no  doubt,  we  think,  that  the  appellants 
were  the  only  heirs  at  law  of  Lewis  Stafford,  deceased ; 
that,  as  such  heirs,  they  were  lawfully  entitled  to  the  r&at& 
of  said  decedent's  farm  for  the  year  from  March  Ist,  18 72, 
to  March  Ist,  1873 ;  and  that  these  rents  for  that  year  were 
paid  to  and  received  by  the  taid  William  N.  Stafford,  inhi» 
liJFetime,  as  the  agent  of  the  appellants.  Of  the  rents  so  re- 
ceived by  said  William  N.  Stafford,  the  evidence  showed 
that  he  had  paid  the  sum  of  $130  to  Mrs.  Trimble,  on  the 
day  of  its  receipt ;  but  there  was  no  proof  that  he  had  ever 
paid  over  or  accounted  for  the  residue  of  such  rents  or  any 
part  thereof.  But  it  was  admitted  that  said  William  N. 
Stafford  in  his  lifetime  was  the  administrator  of  the  estate 
of  said  Lewis  Stafford,  deceased;  and,  therefore,  it  is 
claimed  that  it  must  be  presumed  that  the  rents  in  contro- 
versy were  received  and  accounted  for  by  said  William  N.* 
Stafford  as  such  administrator.  This  position,  we  think, 
can  not  be  maintained.  The  rents  of  Lewis  Stafford's  farm, 
accruing  after  his  death,  did  not  form  any  part  of  his  estate,, 
and  did  not  go  to  his  administrator,  but  they  went  by  law 
and  belonged  to  his  heirs  at  law.  William  N.  Stafford  could 
not,  as  administrator  of  Lewis  Stafford's  estate,  charge  him- 
self as  such  administrator  with  the  amount  of  such  rents, 
nor  subject  said  estate  to  any  liability  whatever  therefor ; 
nor  could  he  have  escaped  his  liability  to  account  for  such 
rents  to  the  decedent's  heirs  at  law,  even  if  it  had  been 
shown  that  he  had  used  such  rents  in  the  payment  of  the 
debts  of  his  decedent's  estate.  He  could  only  receive  such 
rents,  under  the  law,  either  as  the  agent  of,  or  in  trust  for, 
the  heirs  at  law  of  Lewis  Stafford,  deceased,  and  in  any 
event  he  was  bound  to  account  to  such  heirs  th^:ef or.  These 
points  are  settled  by  the  decisions  of  this  court.  Hodman 
V.  Rodmauy  54  Ind.  444 ;  Hdnkins  v.  KimbaUj  57  Ind.  48; 
Hendrix  v.  Heixdrix^  65  Ind.  329 ;  McDowell  v.  Hendrix, 
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67  Ind.  513 ;  Peacocke  v.  Lejffler,  74  Ind.  327 ;  Uvans  v. 
Hardy,  76  Ind.  527. 

It  is  claimed  by  the  appellee's  counsel  that  the  appellants' 
evidence  was  fatally  defective  and  insufficient  on  the  de- 
murrer thereto,  in  this,  that  it  failed  to  show  any  demand 
made  upon  said  William  N.  Stafford,  in  his  lifetime  or  upon 
his  administrators  since  his  death,  before  the  bringing  of  this 
suit,  for  the  moneys  received  by  him  for  the  rents  of  said 
re^l  estate.  The  appellants'  counsel  admit  that  no  proof 
was  made  of  anv  such  demand,  but  insist  that  in  such  a 
cape  as  this  a  demand  before  suit  brought  was  not  required 
by  law,  and  proof  of  such  demand  was  wholly  unnecessary. 
It  may  be  conceded,  perhaps,  though  we  need  not  and  do 
not  so  decide,  that  if  the  appellants  had  brought  suit  against 
said  William  N.  Stafford,  in  his  lifetime,  for  the  rents  now 
in  controversy,  such  action  could  not  have  been  successfully 
maintained  without  proof  of  a  demand  made  before  suit 
brought.  Such  a  conclusion  would  seem  to  be  sustained  by 
numerous  decisions  of  this  court.  Catterlin  v.  Somerville, 
22  Ind.  482;  Bmgher  v.  Scohey,  23  Ind.  583;  Fierse  v. 
TTiomton,  44  Ind.  235  ;  Heddens  v.  Younglovej  Massey  <&Co. 
46  Ind.  212  ;  Dodds  v.  Vannoyy  61  Ind.  89. 

This  suit  was  commeoced  by  the  appellants,  after  the 
•death  of  said  William  N.  Stafford,  against  his  administrd/- 
tors,  by  filing  a  verified  account  against  his'  estate,  charging 
his  estate  and  the  administrators  thereof  with  the  rents  re- 
ceived by  him  in  his  lifetime  for  said  appellants.  Was  it 
necessary  under  the  law,  that  the  appellants,  before  the  fil- 
ing of  their  claim  in  this  case,  should  have  made  a  formal 
demand  upon  the  administrators  of  the  decedent  for  the 
rents  in  controversy?  Was  proof  of  such  formal  demand, 
before  the  filing  of  the  claim,  necessary  to  the  maintenance 
of  the  suit,  and  to  the  appellants'  recovery  therein?  It 
seems  clear  to  us,  that  these  questions  ought  to  be  and  must 
be  answered  in  the  negative.     Certainly,  the  appellants  were 
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not  required  to  allege  in  their  claim  or  complaint,  that,  be- 
fore the  filing  thereof,  they  had  demanded  of  the  decedent's 
administrators  the  moneys  sued  for.  For,  in  section  62  of 
the  act  of  June  17th,  1852,  providing  for  the  settlement  of 
decedents'  estates,  it  was  provided  that  such  a  claim  or  com-- 
plaint  should  contain  merely  a  succinct  statement  of  the  na- 
ture and  amount  of  the  claim,  whether  due  or  not.  If  the 
appellants  were  not  required  to  aver  a  demand,  before  suit 
brought,  in  their  claim  or  complaint,  it  can  hardly  be  said, 
we  think,  that  they  were  bound  to  prove  on  the  trial  a  fact 
which  they  were  not  bound  to  aver  and  had  not  averred,  and 
which  was  not  embraced  in  any  of  the  issues  in  the  case. 

The  precise  question  now  under  consideration  was  be- 
fore this  court  in  the  recent  case  of  Wright  v.  Jordan,  71 
Ind.  1.  In  delivering  the  opinion  of  the  court  in  that  case, 
NiBLACK,  C.  J.,  said:  "We  waive  any  discussion  as  to 
whether  a  special  demand  would  have  been  necessary  before- 
bringing  suit  in  this  case  against  Farquar,  were  he  still 
alive.  It  is  sufficient  fqr  the  purposes  of  this  case,  to  say 
that,  in  our  opinion,  a  demand  against  his  administrator 
would  have  been  a  useless  ceremony.  All  claims  aorainst  aa 
estate,  whether  contingent  or  absolute,  have  to  be  filed 
against  it,  in  the  proper  court,  and  the  filing  of  such  a  claim, 
as  the  one  before  us,  constitutes  a  sufficient  demand  agaitist 
the  administrator. '* 

Upon  this  point,  however,  the  appellee's  counsel  have  cited 
Hannum  v.  Curtis^  13  Ind.  206,  in  which  it  was  held  by 
this  court,  as  then  constituted,  that,  if  money  be  placed  in 
the  hands  of  an  agent  who  dies,  the  principal  cannot  main- 
tain an  action  therefor  against  his  administrator,  without 
having  first  demanded  an  accounting,  and  that  the  placing^ 
of  a  claim  for  such  money  on  the  appearance  docket  will 
not  operate  in  lieu  of  such  demand.  It  is  manifest,  that  this 
decision  is  in  conflict,  and  can  not  be  reconciled,  with  tiie  de- 
cision in  Wright  v.  Jordan^  supra ^  nor  with  what  we  have 
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said  in  the  case  at  bar.  To  the  extent  of  such  conflict,  there- 
fore, the  case  of  Hannum  v.  CurtiSy  supray  is  overruled. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  trial 
court  erred  in  sustaining  the  appellee's  demurrer  to  the  ap- 
pellants' evidence. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 

cause  is  remanded  with  instructions  to  overrule  the  demur- 

« 

rer  to  the  evidence,  and,  upon  that  evidence,  to  have  the 
appellants'  damages  assessed  by  another  jury,  or  by  the 
court,  and  render  judgment  therefor. 


♦•» 


No.  d838. 

Bond  v.  Orndorf,  Admikistratob. 

Decedbmts'  Estates.— P^omi««ory  Note.—AUomey'^a  FeeB.—ln  an  ac- 
tion against  a  decedent^s  estate  under  the  code  of  1881,  upon  a  note  stip- 
ulating for  the  payment  of  attorney's  fees,  such  fees  may  be  recovered 

.   against  the  estate. 

From  the  Knox  Circuit  Court. 

G.  G.  Reilyy  W.  C.  Johnson  and  W.  C.  Nihlack^  for 
appellant. 

T.  R.  Cobb  and  0.  H.  Cobby  for  appellee. 

Best,  C. — ^This  action  was  brought  by  the  appellant 
against  the  appellee,  upon  a  note  made  by  the  decedent  on 
the  3d  day  of  August,  1880,  whereby  he  promised  to  pay 
appellant,  one  year  after  date,  $340,  with  interest  at  8  per 
cent.,  and  attorney « fees.  After  the  claim  reached  the 
issue  docket,  an  amended  complaint  was  filed,  and  the  case 
was  tried  since  the  code  of  1881  went  into  force.  Upon 
the  trial  the  appellant  offered  to  prove  the  services  rendered 
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by  his  attorneys  in  the  preparation  and  trial  of  the  cause,  as 
well  as  the  value  of  the  same,  with  the  view  of  recovering 
such  fees  against  the  estate,  but  the  testimony  was  excladed ; 
and  judgment  rendered  for  the  principal  and  interest  of  said 
note.  This  ruling  was  saved,  and  presents  the  only  ques- 
tion in  the  record.  The  appellee  has  not  filed  a  brief,  and 
we.do  not  know  why  this  testimony  was  excluded. 

In  Churchman  v.  Martin^  54  Ind.  380,  it  was  held  tiiata 
stipulation  for  the  payment  of  attorney  fees,  like  the  one  in 
question  was  valid,  and  the  decision  has  been  uniformly  fol- 
lowed since.  Brown  v.  Barber^  59  Ind.  533 ;  Smock  v. 
Bipley,  62  Ind.  81 ;  Garver  v.  JPontious,  66  Ind.  191 ;  Tu- 
ley  V.  McClung^  67  Ind.  10. 

If  the  decedent  were  living,  and  this  suit  was  against  bim, 
there  could  be  no  doubt  about  appellant's  right  to  recover 
such  fees  as  had  necessarily  been  incurred  in  the  collection 
of  the  note,  and  we  know  of  no  reason  why  they  may  not 
be  collected  from  his  estate.  As  a  rule,  any  obligation  that 
can  be  enforced  against  a  person  while  living  may  be  en- 
forced against  such  person's  estate,  and  a  stipulation  to  pay 
attorney  fees  is  within  the  rule.  No  reason  occurs  to  us 
why  these  fees  may  not  be  recovered  in  this  action,  and  we, 
therefore,  think  the  court  erred  in  excluding  the  testimony. 
For  this  error  the  judgment  should  be  reversed. 

Per  Curiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
reversed,  at  the  appellee's  costs. 
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ApfbaIi  Bohd. — Pleading » — Demurrer* — Mortgage, --^Supreme  Court* — ^To 
a  suit  to  foreclose  a  mortgage,  D.,  holding  a  junior  mortgage,  was 
made  a  defendant  to  answer  as  to  his  interest.  There  was  judgment 
of  foreclosure  against  all  the  defendants,  D.  included,  and  as  to  him, 
only  that  his  mortgage  was  junior  to  that  upon  which  the  suit  was 
brought.  There  was  no  personal  judgment,  even  against  the  mortga* 
gor,  for  the  recovery  of  any  balance  which  might  remain  unsatisfled 
after  exhausting  the  lands  mortgaged.  D.  alone  appealed  to  the  Su- 
preme Court,  giving  bond  with  W.  as  surety,  conditioned,  amongst 
other  things,  to  pay  ^*any  judgment  that  may  be  rendered  or  affirmed 
against  D.^'  The  Supreme  Court  affirmed  the  judgment.  In  a  suit 
on  the  bond  by  the  assignees  thereof  against  W.,  the  surety,  the  only 
breach  alleged  was,  that  the  mortgaged  premises  had  been  sold,  leav- 
ing a  balance  of  the  mortgage  debt  unsatisfied,  which  still  remained 
unpaid. 

Held,  that,  inasmuch  as  there  was  no  judgmen^  against  D.  for  the  mort- 
gage debt,  the  failure  to  pay  it  was  not  a  breach  of  the  bond,  and  a  de- 
murrer to  the  complaint  should  have  been  sustained. 

^TOFFEL,— Pleading.— PracUce.^ynieTe  the  plaintiff,  not  being  estop- 
p  5d  to  aver  a  fact,  though  the  defendant  is,  alleges  that  fact  in  his 
0  >mplaint,  it  is  to  be  regarded  as  true  on  behalf  of  the  defendant  on 
demurrer  to  the  complaint. 

From  the  Ripley  Circuit  Court. 

W.  D.  Willson  and  O.  H.  Willson^  for  appellant. 
O,  Durbirij  for  appellees. 

Morris,  C. — The  appellees,  plaintiifs  below,  allege  in 
their  complaint,  that,  on  the  12th  day  of  September,  1875, 
an  action  was  pending  in  the  Ripley  Circuit  Court,  wherein 
David  T.  Hunter  was  plaintiff,  and  Rebecca  Dixon  and 
Joseph  Dunlap  and  others  were  defendants,  to  foreclose  a 
mortgage,  executed  by  John  Dixon  and  Rebecca  Dixon  to 
Archelaus  Lingo,  conveying  to  the  said  Lingo  the  real  estate 
therein  described  as  security  for  the  payment  of  two  notes, 
executed  by  the  said  John  and  Rebecca  Dixon,  and  assigned 
to  said  Hunter;  that  said  complaint  also  alleged  that  the 
said  John  and  Rebecca  Dixon  had  executed  a  subsequent 
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mortgage  on  said  real  estate  to  the  said  Joseph  Dunlap,  who 
was  made  a  party  defendant  to  answer  as  to  his  interest  in 
said  real  estate ;  that  he  appeared  to  said  action  and  an- 
swered in  bar  of  the  prosecution  of  the  same,  and  set  up  as 
a  reason  why  said  action  should  not  be  prosecuted  and  said 
mortgage  foreclosed,  that,  on  the  1st  day  of  March,  1870, 
in  a  certain  action  pending  in  the  Ripley  Circuit  Court,  said 
mortgage  had  been  declared  satisfied  ;  and  that,  on  the  faith 
of  such  judgment,  he,  in  good  faith,  on  the  7th  day  of 
March,  1873,  accepted  a  mortgage  from  said  John  and  Be- 
becca  Dixon  on  the  same  land,  to  secure  the  payment  of  a 
debt  of  $625 ;  that  said  debt  was  unpaid,  and  said  judg- 
ment of  satisfaction  remained  in  full  force  and  unreversed ; 
that  issue  was  joined  on  said  answer,  and  a  judgment  of 
foreclosure  rendered  against  said  Dunlap ;  that  said  John 
Dixon  had  died  subsequent  to  the  execution  of  said  mort- 
gage to  said  Lingo  ;  that  in  said  action  said  Hunter  reaiv- 
ered  against  the  said  Rebecca  Dixon  the  sum  of  $468  in 

damages  and  costs  amounting  to  $ ,  and  an  order  and 

decree  that  the  equity  of  redemption  of  the  defendant  Du*n- 
lap,  in  and  to  the  said  land  be  forever  barred  and  foreclosed, 
and  that  said  real  estate  be  sold  for  the  satisfaction  of  said 
judgment ;  that  the  court  further  found  that  said  Dunlap 
had  no  interest  in  said  land  adverse  to  said  Hunter ;  that  no 
personal  judgment  was  rendered  in  said  action  ;  that,  in  the 
event  said  real  estate  should  not  sell  for  sufficient  to  satisfy 
th^  judgment  of  said  Hunter  against  the  said  Rebecca  Dixon, 
the  same  should  be  collected  of  other  property ;  that  said 
Dunlap  prayed  an  appeal  to  the  Supreme  Court,  and  filed  an 
appeal  bond,  which  is  copied  into  the  complaint  and  will  be 
hereafter  noticed,  in  the  sum  of  $750,  with  the  appellant  as 
surety,  which  bond  was  accepted  and  approved  by  the  court, 
and  the  appeal  granted ;  that,  upon  the  filing  of  said  bond, 
execution  and  all  further  proceedings  on  said  judgment  were 
stayed  until  the  22d  day  of  November,  1877,  at  which  time 
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the  Supreme  Court  unconditionally  affirmed  the  judgment  of 
the  circuit  court  against  the  said  Joseph  Dunlap ;  that,  by 
reason  of  the  affirmance  of  said  judgment,  the  appellant  be* 
came  liable  to  pay  the  same,  and  that  the  same  remains  un- 
paid ;  that  the  mortgaged  premises  had  been  sold  on  a  de- 
cretal order  issued  on  said  decree,  for  $100,  part  of  which 
had  been  applied  in  pa3rment  of  costs  and  the  balance  in  part 
payment  of  said  judgment,  and  that  said  order  had  been  re- 
tamed  unsatisfied ;  that  a  second  execution  had  been  issued 
on  said  judgment  against  said  Rebecca  Dixon  and  returned 
unsatisfied ;  that  David  T.  Hunter  had  assigned  said  bond  to 
the  appellees,  November  23d,  1876,  and  had  also  assigned 
said  judgment  to  them.  Wherefore  the  appellee  prayed 
judgment. 

The  bond  is  as  follows : 

**Know  all  men  by  these  presents,  that  we,  Joseph  Dun- 
lap  and  William  D.  Willson,  are  held  and  firmly  bound  unto 
David  T.  Hunter,  in  the  penal  sum  of  $750,  to  the  payment 
of  which  well  and  truly  to  be  made  and  done,  we  bind  our- 
selves, our  heirs,  executoi*s  and  administrators  and  assigns 
jointly  and  severally,  firmly  by  these  presents,  sealed  with 
our  seals  and  dated  this  18th  day  of  December,  1875.  The 
condition  of  the  above  obligation  is  such,  that  whereas, 
heretofore,  to  wit,  on  the  18th  day  of  September,  1875, 
the  said  David  T.  Hunter,  in  the  Ripley  Circuit  Court,  re- 
covered a  judgment  against  the  said  Joseph  and  Rebecca 
Dixon  for  the  foreclosure  of  a  mortgage  for  the  sum  of 
$468  in  damages  and  costs  of  suit,  from  which  said  judg- 
ment of  said  Rjpley  Circuit  Court  the  said  Joseph  Dunlap 
appeals  to  the  Supreme  Court  of  Indiana.  Now,  if  the  said 
Joseph  Dunlap  shall  well  and  duly  prosecute  his  said  appeal, 
and  abide  by  and  pay  any  judgment  and  costs  that  may  be 
rendered  or  affirmed  against  him,  then  the  above  obligation 
to  be  null  and  void,  otherwise  to  remain  in  full  force  and 
virtue  in  law.  ** Joseph  Duni-ap,  [l.  s.] 

"William  D.  Willson.     [l.  s.]'* 
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The  appellant  demurred  to  the  complaint ;  the  court  over- 
ruled the  demurrer ;  the  appellant  then  answered  the  com- 
plaint by  a  general  denial,  and  also  by  a  special  paragraph. 
The  appellees  demurred  to  the  second  paragraph  of  the  an- 
swer, which  was  sustained ;  the  cause  was  then  submitted  to 
the  court  for  trial ;  the  court  found  for  the  appellees ;  the 
i^pellant  moved  for  a  new  trial ;  the  motion  was  overruled, 
and  judgment  rendered  for  the  appellees  for  $540.77  and 
oosts.  The  rulings  upon  the  several  demurrers,  and  on  the 
motion  for  a  new  trial,  are  assigned  as  errors. 

The  bond  sued  on  is  in  accordance  with  the  statute  upon 
the  subject,  and  provides  that  Dunlap  shall  duly  prosecute 
his  appeal,  abide  by  and  pay  any  judgment  that  may  be  ren- 
dered or  aiBSirmed  against  him.  It  is  not  alleged  in  the  com- 
plaint that  Dunlap  failed  duly  to  prosecute  his  appeal,  nor 
that  he  failed  to  pay  any  judgment  rendered  or  affirmed 
against  him.  It  is  not  shown  that  any  judgment  was  ren- 
dered against  him  for  any  sum  in  the  court  below,  but,  on 
the  contrary,  it  is  expressly  stated  in  the  complaint  that  no 
43uch  judgment  was  rendered  against  him.  It  may,  perhaps, 
be  inferred  from  the  facts  stated  in  the  complaint,  that  a 
judgment  was  rendered  against  Dunlap,  in  this  court,  for 
the  costs  of  the  appeal ;  but,  if  so,  there  is  no  allegation 
that  it  has  not  been  paid,  nor  is  it  shown  that  the  appellees 
are,  or  ever  were,  in  any  way  liable  for  or  interested  in 
such  costs. 

The  only  judgment  or  decree  taken  against  Dunlap  in  the 
appealed  case  in  the  court  below  was,  that  the  Lingo  mort- 
gage had  not  been  satisfied,  and  that  the  mortgage  of  Dun- 
lap was  junior  to  it.  It  was  from  this  decree  that  Dunlap 
appealed.  The  effect  of  the  appeal  was  to  suspend  the  right 
of  Hunter  to  sell  the  mortgaged  premises  until  the  appeal 
should  be  determined.  The  complaint  shows,  that,  after 
the  appeal  had  been  determined,  the  premises  were  sold  on 
a  decretal  order  issued  on  Hunter's  decree  foreclosing  the 
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Lingo  mortgage.  It  does  not  appear  that  the  premises  were 
depreciated  in  value  by  the  delay,  nor  that  any  loss  was 
thereby  occasioned  to  Hunter  or  the  appellees.  Had  there 
been  a  judgment  taken  against  Eebecca  Dixon,  the  coUec* 
tion  of  which  was  necessarily  delayed  by  the  appeal  of  Dun- 
lap,  a  different  question  would  be  presented.  But  the  ap- 
pellees aver  in  their  complaint  that  no  such  judgment  was 
taken  against  her  or  Dunlap.  It  is  expressly  stated  in  the 
complaint,  that  in  the  foreclosure  suit,  no  order  was  taken> 
that,  if  the  sale  of  the  mortgaged  premises  was  not  sufficient 
to  pay  the  debt  and  costs,  the  balance  should  be  levied  of 
the  property  of  Kebecca  Dixon  or  others. 

It  is  said  that  the  bond  recites  the  fact,  that  a  judgment 
had  been  rendered  against  both  Rebecca  Dixon  and  Dunlap,. 
and  that  such  recital  estops  the  appellant  to  deny  the  fact 
recited.  But  the  recital  does  not  estop  the  appellees,  and 
they  show  by  their  complaint  that  no  personal  judgment 
was  i:endered  against  Dunlap  in  the  court  from  which  the 
appeal  was  taken.  Nor  is  this  case  analogous  to  that  of 
Hailsback  v.  Greve^  58  Ind.  72.  In  the  latter  case,  there 
was  a  judgment  against  Ham  &  McNett,  but  in  the  con- 
dition of  the  bond  it  was  stated  to  have  been  rendered 
against  Ham  only.  The  appeal  was  taken  from  the  judg- 
ment rendered  against  Ham  &  McNett,  and  the  court  held, 
that,  under  section  790,  2  R.  S.  1876,  p.  311,  the  misde- 
scription of  the  judgment  in  the  bond  was  not  fatal.  But 
here  there  was  no  judgment  for  any  sum  against  Dunlap, 
nor  did  the  law  require  him,  in  order  to  perfect  his  appeal 
from  the  decree  against  him,  to  bind  himself  to  pay  a  judg- 
ment against  Rebecca  Dixon,  or  to  pay  any  debt  due  from 
her  or  others  to  Hunter.  The  appeal  was  taken  by  Dunlap 
alone,  and  any  misdescription  of  the  judgment  from  which 
the  appeal  was  taken,  contained  in  the  condition  of  the  bond, 
might,  as  held  in  the  case  just  referred  to,  be  corrected. 
We  conclude  that  the  court  erred  in  overruling  the  demur- 
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rer  to  the  complaint.  It  is  unnecessary  to  examine  the  other 
errors  assigned,  as  they  present  substantially  the  questions 
already  disposed  of. 

Feb  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  in  all  things  reversed,  at  the 
costs  of  the  appellees. 


»•» 


No.  8856. 

The  Niagaba  Fire  Insurance  Company  v.  Greene  et  al. 

^CojifTKACT.^ Statute  of  Frauds.—Agent.^^An  agreement,  by  which  A.,  in 
consideration  of  #217  paid,  agrees  to  make  B.  his  agent  and  permit  him 
to  remain  such  for  a  reasonable  time,  is  valid ;  it  is  not  wiUiin  the  5tii 
clause  of  sec.  I  of  the  statute  of  frauds,  R.  S.  1881,  sec.  4,904.  1!he 
question  of  what  is  a  reasonable  time  must  be  determined  from  the  evi- 
dence, and  if  A.  wrongfully  revokes  the  agency  before  such  time 
elapses,  B.  can  maintain  a  suit  for  damages. 

Same. — Pleading, — In  a  suit  upon  such  a  contract  by  B.,  an  averment  in 
the  complaint  under  a  videlicet,  that  three  years  is  a  reasonable  time,  is 
immaterial. 

S AXE*— Damages, ^In  a  suit  by  B.  for  breach  of  such  a  contract  by  wrong- 
fully terminating  the  agency,  the  plaintiff  is  not  confined  to  the  recov- 
ery of  merely  nominal  damages. 

Same.— Evidence.—  WUness.Sxpert,— Opinion,— On  tiie  trial  of  sndi  & 
cause,  it  is  competent  to  put  in  evidence  the  opinion  of  an  insurance 
agent,  expert  in  that  business,  as  to  what  would  be  a  reasonable  time. 

Same.— fvi(ience.— Evidence  that  the  plaintiff,  at  the  same  time,  acted  as 
agent  for  other  insurance  companies,  is  immaterial,  unless  there  be  tbo 
some  evidence  tending  to  show  that  the  contract  required  the  plaintiff 
to  give  his  whole  time  to  the  business  of  the  defendant. 

From  the  Vanderburgh  Superior  Court. 

A.  Oilchriat  and  C.  H.  Butterfield^  for  appellant. 
C.  Deriby  and  D.  B.  Kumler^  for  appellees. 
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BiGKNELL,  C.  C. — ^The  appellees  brought  this  action  against 
the  appellant  to  recover  damages  for  breach  of  contract. 
The  complaint  avers  that  the  appellant,  in  consideration  that 
the  appellees  would  take  her  agency  at  Evansville  and  pay 
the  appellant  $217,  agreed  to  give  them  the  agency  and  al- 
low them  to  make  and  retain  certain  percentages  on  the 
amount  of  all  policies  issued  or  renewed  by  them ,  and  to 
permit  them  to  remain  such  agents  for  a  reasonable  period, 
that  is  to  say,  for  the  period  of  three  yeai'S ;  that  thereupon 
the  appellees  paid  to  appellant  said  $217  and  agreed  to  act 
-as  such  agents  for  said  period  of  time  ;  that  in  pursuance  of 
said  agreement  the  appellant,  on  the  22d  of  January,  1879, 
-appointed  the  appellees  her  agents  at  Evansville,  and  the 
appellees  accepted  such  agency  and  faithfully  discharged  the 
'duties  thereof  until  July  12th,  1879,  when  the  appellant 
wrongfully  revoked  said  appointment  and  appointed  other 
-agents,  whereby  appellees  lost  said  $217,  and  also  lost  the 
percentage  on  renewal  of  policies,  amounting  to  $270,  and 
the  percentage  on  new  policies,  amounting  to  $400,  to  their 
damage  $887.     Wherefore,  etc. 

A  demurrer  to  this  complaint  was  overruled ;  a  motion  to 
strike  out  that  part  of  the  complaint  which  claimed  damages 
for  percentages  was  also  overruled  ;  the  appellant  answered 
the  complaint  in  three  paragraphs,  to  wit : 

1st.   The  general  denial. 

2d.  That  said  appointment  was  for  no  definite  time,  that 
nothing  was  paid  for  it,  that  either  party  had  a  right  to  put 
an  end  to  it,  that  the  appellees  did  not  properly  manage  the 
business  of  the  agency,  and  for  that  reason  were  removed. 

3d.  A  counter-claim  for  $50  money  had  and  received  by 
the  appellees  to  the  use  of  the  appellant. 

The  appellees  replied  in  two  paragraphs,  to  wit : 

1st.  In  denial.  2d.  That  the  appellees  did  pay  $217  for 
the  appointment,  which  was  understood  and  agreed  to  be 
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for  a  reasonable  time,  which  was  at  least  one  year,  and  that 
the  business  of  the  agency  was  properly  managed. 

The  issues  were  tried  by  a  jury,  who  found  for  the  appel- 
lees and  assessed  their  damages  at  $140.  The  appellant 
moved  for  a  new  trial  and  filed  eight  reasons  therefor.  This 
motion  was  overruled,  judgment  was  rendered  on  the  ver- 
dict and  this  appeal  was  taken. 

The  rfrrors  assigned  are : 

1st.   Overruling  the  demurrer  to  the  complaint. 

2d.   Overruling  the  motion  for  a  new  trial. 

As  to  the  first  error  assigned,  an  agreement  whereby  A., 
in  consideration  of  $217  paid  by  B.,  agrees  to  make  B.his 
agent,'is  a  valid  agreement,  and  if  the  agreement  be  not  only 
to  appoint  B.  his  agent,  but  to  permit  him  to  remain  such 
agent  for  a  reasonable  time,  then  what  is  a  reasonable  time 
is  to  be  determined  by  the  evidence  in  relation  to  the  nature 
of  the  business  ;  and  in  such  a  case,  if  the  agency  be  wrong- 
fully revoked  by  A.,  before  the  end  of  a  reasonable  time,  B. 
will  have  a  right  of  action  for  damages. 

The  statement  in  the  present  complaint  is,  that  the  ap- 
pellant, in  consideration  of  $217  paid,  etc.,  made  the  appel- 
lees her  agents  at  Evansville,  and  agreed  to  keep  them  b& 
such  agents  for  a  reasonable  time.  The  appellant  claims 
that  *'the  statement  of  the  contract,  and  of  the  damages  re- 
sulting from  its  breach,  is  too  indefinite  to  be  the  basis  of  a 
recovery  ;"  but,  if  the  agreement  was  to  continue  the  agency 
for  a  reasonable  time,  it  may  be  shown  what  was  a  reason- 
able time ;  and  if,  by  the  revocation  of  the  agency,  the  ap- 
pellees lost  their  $217,  and  $270  on  percentages  for  renew- 
als of  policies,  and  $400  on  percentages  on  new  policies— in 
all  $887 — that  is  definite  enough.  Mere  remote,  contingent, 
uncertain  and  speculative  profits  are  not  proper  elements  of 
damages ;  but  where  a  party,  employed  to  do  work,  is  pre- 
vented from  doing  it,  and  thereby  deprived  of  the  clear  and 
certain  and  usual  profit  arising  upon  such  work,  that  is  a 
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proper  subject  of  damages.  77^e  Philadelphia  R.  R.  Co, 
V.  Howard y  13  How.  307.  Where  a  contract  is  to  be  per- 
formed iti  a  reasonable  time,  it  is  not  within  the  5th  clause 
of  section  1  of  the  statute  of  frauds.  That  clause  embraces 
those  contracts  only  which  are  not  to  be  performed  within  a 
year  from  the  making  thereof.  It  does  not  include  contracts 
which  may  or  may  not  be  performed  within  a  year.  For 
aught  that  appears  upon  the  complaint  in  the  present  case, 
the  reasonable  time  may  have  expired  within  the  year.  Frost 
V.  Tarr^  53  Ind.  390.  It  is  true  that,  after  stating  the  con- 
tract for  a  reasonable  time,  the  complaint  adds,  ^<that  is  to 
say,  for  the  period  of  three  years  ;"  but  this  is  merely  the 
inference  or  conclusion  of  the  pleader,  that  a  reasonable  time 
would  be  three  years,  and,  being  stated  under  a  videlicet^  it 
is  immaterial. 

There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

The  first  cause  alleged  for  a  new  trial  is,  that  the  verdict 
is  not  sustained,  by  sufficient  evidence.  There  was  evidence 
tending  to  show  that  the  appellees  paid  money  for  their  ap- 
pointment, and  were  appointed  to  hold  for  a  reasonable 
time,  and  were  wrongfully  removed  at  the  end  of  six 
months,  and  that  six  months  was  not  a  reasonable  time. 
Several  witnesses  testified,  that  one  year  woiild  be  a  reason- 
able time  to  hold  such  an  agency,  when  no  time  was  fixed. 
After  the  appointment,  the  appellees  received  from  the  ap- 
pellant at  different  times,  sundry  books,  blanks,  documents 
and  other  property,  and  gave  receipts  for  them,  '*to  be  duly 
accounted  for  and  delivered  up  to  or  upon  the  order  of  the 
said  company  when  demanded. '^  The  appellant  claims  that 
these  receipts  show  conclusively  what  the  contract  was,  to 
wit,  that  it  was  to  be  terminated  at  the  pleasure  of  the  com- 
pany, and  that  no  parol  evidence  will  avail  against  such  re- 
ceipts.    But  these  receipts  were  only  evidence  tending  to 

show  what  the  contract  waa.   They  were  not  conclusive,  and 
Vol.  77.-38 
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have  no  necessary  reference  to  the  termination  of  the  agency. 
There  w*as  evidence  tending  to  sustain  the  verdict,  and  there- 
fore, the  first  cause  alleged  for  a  new  trial  is  not  sufficient. 

The  second  cause  for  a  new  trial  is  error  of  the  court  in 
giving  instructions  to  the  jury,  numbered  1,  2  and  3.  This 
is  not  discussed  in  appellant's  brief,  and  is  therefore  waived. 

The  third  cause  for  a  new  trial  is  excessive  damages.  It 
presents  the  question,  whether  the  appellees  are  entitled  to 
more  than  nominal  damages.  The  appellant  claims  that 
**the  whole  verdict  is  necessarily  made  up  of  profits  or 
gains,  which  the  appellees  might  have  received,  and  is  there- 
fore erroneous."  But  the  truth  is,  probable  profits  which 
might  have  been  received,  not  remote  or  merely  speculative, 
have  often  been  allowed  in  proof,  not  as  the  measure  of 
damages,  but  to  aid  the  jury  in  estimating  the  damages. 
IkLltz  V.  Wycoff,  25  Ind.  321 ;  Frenzel  v.  Miller,  37  Ind. 
1 ;  Ingram  v.  Lawsoriy  6  Bing.  N.  C.  212 ;  Olass  v.  Oar- 
ber,  65  Ind.  336.  See,  also.  Fox  v.  Harding,  7  Cush.  516; 
Elizabethtown,  etc.,  R.  R,  Co.  v.  PoUinger,  10  Bush  (Ky.) 
•185  ;  T7ie  City  of  Logansport  v.  Jitstice,  74  Ind.  378. 

In  the  case  at  bar,  the  appellees,  having  paid  money  for 
an  agency  to  be  held  a  reasonable  time,  and  having  been 
wrongfully  ousted  before  their  time,  were  entitled,  as  a  part 
of  their  damages,  to  a  proper  proportion  of  the  money  so 
paid.  They  were,  therefore,  entitled  to  tnore  than  nominal 
damages. 

The  fourth,  fifth  and  seventh  reasons  for  a  new  trial  al- 
lege error  in  permitting  certain  witnesses  to  state  what 
would  be  a  reasonable  time.  J.  Erving  Riddle  had  already 
stated  what  the  agi^eement  was  between  the  appellees  and 
himself  as  the  agent  of  the  appellant,  the  question  was  then 
put  to  him :  <<What  would  be  a  reasonable  time  for  an  agent 
to  hold  an  agency  under  the  understanding  you  stated?'' 
His  answer  was :  **Well  I  should  state  about  a  year."  Wm. 
P.  Greene,  Charles  Hincks  and  Mr.  Lowenstein  were  also 
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permitted  to  answer  the  question,  **What  would  be  a  rea- 
sonable time  for  an  agent  to  hold  an  agency,  for  which  he 
paid  a  consideration,  when  no  time  was  fixed  at  the  date  of 
the  appointment?" 

The  appellant  claims  that,  when  the  facts  are  undisputed, 
the  question  of  reasonable  time  is  a  question  of  law  for  the 
court,  and  that,  therefore,  these  witnesses  were  really  called 
upon  to  answer  questions  of  law.  But  the  questions  had 
reference  to  the  business  of  insurance ;  these  witnesses  were 
insurance  agents,  experts  in  that  business ;  neither  court  nor 
jury  could  understand  what  was  a  reasonable  time  in  such  a 
case  except  upon  proof  made  by  competent  persons.  "Wit- 
nesses are  not  ordinarily  allowed  to  give  opinions  as  to  con- 
clusions dependent  upon  facts  not  necessarily  involved  in 
the  controversy ;  but  an  exception  to  that  rule  is  recognized 
in  the  case  of  experts."  Spring  Co.  v.  Edgar^  99  U.  S. 
€45.  So,  in  Ogden  v.  Parsons^  23  Howai*d  167,  the  court 
6aid  :  "What  was  a  'full  cargo'  for  this  ship  to  carry  with 
safety  was  not  a  fact  which  could  be  settled  by  any  rule  of 
law  or  of  mathematical  computation,  and  the  court  must  nec- 
essarily rely  upon  the  opinions  of  those  who  have  experience 
skill,  and  judgment^  in  such  matters."  The  objection  made 
in  the  court  below  to  the  admission  of  the  testimony  under 
consideration  was,  that  it  is  immaterial  and  irrelevant.  There 
was  no  error  in  overruling  that  objection. 

The  sixth  reason  for  a  new  trial  is  error  in  refusing  to 
permit  William  P.  Greene,  one  of  the  appellees,  to  answer 
the  question,  whether,  during  their  agency  for  the  appellant, 
the  appellees  had  not  acted  as  agents  for  other  insurance 
companies.  It  did  not  appear  that  the  appellees  were  to  give 
their  whole  time  to  their  agency  for  the  appellants ;  on  the 
contrary,  it  appeared  that  the  appellees  were  to  succeed  to 
several  agencies  formerly  held  by  Fairchild.  The  question, 
therefore,  was  altogether  immaterial,  and  there  was  no  error 
in  refusing  to  permit  the  witness  to  answer  it. 
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The  eici:hth  reason  for  a  new  trial  is  not  alluded  to  in  tiiie 
appellant's  brief,  and  is  therefore  regarded  as  waived. 

There  is  no  available  error  in  the  record.  The  judgment 
of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is,  therefore,  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be,  and  it  is  hereby,  in  all  things  affirmed,  at  the  costs  of 
the  appellant. 


»•• 


No.  8439. 

Wiley  v.  Wilson. 

Infant.— i)i«a0trmance  oj  Contract.— Deed.— The  question,  as  to  what  is  a 
reasonable  time  within  which,  after  reaching  full  age,  a  deed  made  dar- 
ing infancy,  may  be  disafRrmed.  depends  upon  the  circumstances  of  tlie 
case  as  they  appear  by  the  evidence,  and  is  therefore  for  the  juiy  and 
not  for  the  court;  and  it  is  error  to  instruct  the  jury,  that,  if  immedi* 
ately  on  reaching  full  age  the  infant  had  knowledge  that  he  was  not 
bound  by  the  deed,  bat  did  not  disaflOnn  for  a  period  of  ten  monllifl» 
the  time  was  unreasonable. 

From  the  St.  Joseph  Circuit  Court. 

A.  Andei'son^  for  appellant. 
'    W.  G,  Oeorge^  for  appellee. 

Franklin,  C. — This  is  an  action  by  appellant  against  ap- 
pellee,  to  recover  possession  of  forty  acres  of  land,  in  St. 
Joseph  county,  the  same  being  part  of  one  hundred  and 
twenty  acres  of  land  which  the  appellant  bad  conveyed  to 
one  John  Beyler,  on  the  12th  day  of  April,  1876. 

The  facts  in  the  case  are,  in  substance,  as  follows :  Ai)- 
pellant,  the  son  of  Deborah  Wiley  and  Joel  A.  Wiley,  was 
born  April  12th,  1857,  and  derived  title  to  this  land  by  a 
deed  made  to  him  while  an  infant,  by  his  parents.     He 
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traded  this  land  to  John  Beyler  for  a  storehouse  and  town 
lot  in  said  county,  on  the  date  above  mentioned ;  and,  on 
the  9th  of  February,  1879,  the  appellee,  by  deed  from  Bey- 
ler, was  in  possession  of  the  forty  acres  in  controversy.  On 
or  about  that  day,  and  about  ten  months  after  becoming  of 
age,  appellant  entered  on  the  land,  gave  to  the  appellee  writ- 
ten notice  of  his  disaffirmance  of  the  conveyance,  demanded 
the  land,  and  took  and  held  possession  of  the  remainder  of 
the  one  hundred  and  twenty  acres. 

This  action  was  commenced  on  the  1st  day  of  March, 
1879.  The  defendant  appeared,  proper  pleadings  were 
filed  and  trial  had,  resulting  In  a  verdict  and  judgment  for 
appellee,  over  a  motion  for  a  new  trial  and  exceptions  by 
appellant.  Appellant  assigns  as  error  the  overruling  of  his 
motion  for  a  new  trial. 

The  only  questions  discussed  are  those  arising  under  the 
£ixth  and  seventh  instructions,  to  which  exceptions  were 
<luly  taken,  and  the  giving  of  which  was  assigned  as  a 
ground. for  the  motion  for  a  new  trial.  These  are  second- 
ary instructions,  given  after  the  jury  had  been  in  delibera- 
tion on  the  case  for  some  twelve  hours,  and  read  as  follows : 

*<6th.  I  desire  to  say,  that  the  case  was  presented  to  you 
yesterday  upon  the  agreement,  that  you  should  determine 
from  the  facts  and  circumstances  of  the  case  as  to  reasona- 
ble time ;  that  is,  as  to  whether  the  plaintiff  did  disaffirm  in 
reasonable  time.  I  now  desire  to  say  this :  If  you  find 
from  the  evidence,  that,  at  and  after  the  time  this  young 
man  arrived  at  the  age  of  twenty-one,  he  knew  that  he  was 
not  obligated  by  his  deed  to  Beyler  (and  the  law  presumes 
that,  after  he  arrived  at  the  age  of  twenty-one,  he  knew 
this),  and  if  you  find  from  the  evidence,  that  he  arrived 
at  the  age  of  twenty-one  years  on  the  12th  day  of  April, 
1878,  and  he  took  no  steps  to  disaffirm  his  contract  until 
the  12th  day  of  February,  1879,  that  time  was  an  unreason- 
Able  time." 
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<<7tb.  If  you  find  from  the  evidence,  that  he  arriTed  at 
the  age  of  twenty-one  years  on  the  12th  day  of  April,  1878, 
being  in  the  immediate  or  near  vicinity  of  the  land,  and  that 
he  took  no  steps  to  disaffirm  that  contract  until  the  12th  day 
of  February,  1879,  that  was  an  unreasonable  time." 

The  substance  of  these  instructions  is,  that  unless  a  person, 
within  ten  months  after  he  arrives  at  the  age  of  twenty-one 
years,  disaffirms  a  contract  made  while  an  infant,  he  is  es- 
topped from  afterward  disaffirming  it.  -Contracts  made  by 
infants  are  voidable,  and  not  void,  and,  if  not  executed, 
may  be  affirmed  or  ratified  by  the  infant  after  he  comes  of 
full  age,  and,  if  executed,  may  be  disaffirmed  by  the  infant 
after  he  arrives  at  the  age  of  twenty-one  years.  The  author- 
ities are  somewhat  conflicting  upon  the  question  as  to  whether 
a  mere  acquiescence  for  a  period  of  time  short  of  the  statute 
of  limitations,  after  he  arrives  at  age,  will  estop  him  from 
affirming  or  disaffirming  his  contract  made  while  an  infant, 
or  whether  he  is  required  to  act  and  do  somethings  evincing 
his  intention  to  affirm  or  disaffirm  in  a  reasonable  tinie.  We 
think  the  latter  is  the  better  rule.  But  still  the  question  as 
to  what  is  a  reasonable  time  depends  upon  the  circumstances 
surrounding  each  particular  case,  and  must  be  determined 
by  the  jury,  and  not  by  the  court.  What  would  be  reason- 
able in  one  case  might  be  very  unreasonable  in  another.  It 
might  require  very  quick  action  to  prevent  the  intervening 
of  other  equities Vithout  notice,  when  the  party  had  knowl- 
edge that  they  were  going  to  intervene.  If  nothing  of  that 
kind  was  likely  to  •  occur,  a  much  longer  time  wOuld  be  rea- 
sonable. 

In  the  case  of  ScrarUon  v.  Stewartj  52  Iiid.  68,  it  was  held 
by  this  court,  that,  in  a  case  of  a  conveyance  of  real  estate 
made  by  a  minor,  a  disaffirmance  in  three  years  and  a  half 
after  becoming  of  age  was  in  a  reasonable  time.  In  the  case 
of  Miles  V.  Lingerman^  24  Ind.  385,  it  was  held  that  a  mar- 
ried woman  could  maintain  an  action  ten  years  after  she  be- 
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came  of  age  for  lands  which  she  had  conveyed  while  a  mi- 
nor, although  they  had  passed  into  the  hands  of  an  innocent 
purchaser. 

In  the  case  of  Law  v.  Long^  41  Ind.  586,  p.  599,  we  find 
the  following  language :  ^*The  authorities  all  agree  that  the 
contract  nrast  be  disaffirmed.within  'a  reasonable  time'  after 
the  infant  arrives  of  age,  but  there  is  great  diversity  of 
opinion  as  to  what  is  ^reasonable  time.'  " 

An  examination  of  the  above  authorities  will  show  that  the 
time  required  ranges  from  one  to  twenty  years,  according  to 
the  peculiar  circumstances  of  each  case. 

Under  the  foregoing  authority,  an  instruction,  that  a  dis- 
affirmance 6f  a  conveyance  of  land  by  a  minor,  made  within 
tea  months  after  the  grantor  has  arrived  of  age,  was  not 
within  a  reasonable  time,  without  showing  any  circumstances 
making  haste  necessary,  would  certainly  not  be  in  accord- 
ance with  the  law. 

Again,  according  to  the  introduction  of  the  sixth  instruc* 
tion,  the  question  as  to  the  reasonableness  of  the  time  was 
the  only  question  agreed  to  be  submitted  to  the  jury,  and  it 
was  not  the  province  of  the  court  to  take  it  out  of  their 
hands  and  determine  it  for  them.  It  was  not  for  the  court 
to  say  whether  ten  months  or  ten  years  was  not  a  reasona- 
ble time  for  the  disaffirmance. 

These  instructions  were  clearly  wrong,  for  which  a  new 
trial  ought  to  have  been  granted,  and  for  the  refusal  of 
which  the  judgment  below  ought  to  be  reversed. 

Per  Cubiam. — ^It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is,  in  all 
things  reversed,  at  appellee's  costs,  and  that  the  cause  be 
remanded  with  instructions  to  the  court  below  to  grant  a 
new  trial,  and  for  further  proceedings  in  accordance  with 
this  opinion. 
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McKibben  o.  Moriarty. 
No.  8624. 

West  bt  al.  v.  Todhunteb  bt  al. 

From  the  Howard  Circuit  Court. 

J,  C.  Blacklidge,  W.  E.  BlaMidge  and  N.  B.  Linsday^  for  appellants. 
M.  Bell  and  M,  McDowell,  for  appellees. 

Woods,  J.— The  appellants  sued  the  tm)ellee8  for  obstructing  a  high- 
way. Trial  by  the  court;  finding  for -the  defendants.  Motion  for  a  new 
trial,  on  the  ground  that  the  finding  is  not  sustained  by  suflQcient  evidenee, 
and  is  contrary  to  law^  overruled;  exception  and  judgment.  There  are 
six  hundred  and  ninety  pages  of  the  transcript,  of  wnich  all  but  tw^¥e 
are  given  to  the  long-hand  report  of  the  evidence.  Bule  19  has  not  been 
complied  with,  and  the  appeal  might  be  dismissed  for  the  want  of  mar- 
ginal notes  on  the  transcript. 

The  bill  of  exceptions  purports  to  contain  all  the  evidence,  but  it  is 
manifest  that  certain  parts  of  the  evidence  have  been  omitted.  For  this 
reason  alone  the  judgment  would  have  to  be  aflSrmed.  Fouty  v.  Morri- 
8on^  73  Ind.  333;  Powers  v.  Evans,  72  Ind.  23. 

The  appellants'  counsel,  in  their  brief,  say :  <^The  only  contested  ques- 
tion is,  Was  the  obstructed  track  a  highway?  *  *  *  It  is  maintuned 
that  the  evidence,  in  a  decided  preponderance,  establishes  the  obstructed 
track,  at  the  time  of  obstruction,  a  highway,  both  by  express  dedication 
by  the  owners  of  the  soil  and  long  usage  bv  the  public.  On  the  weight 
and  preponderance  of  the  evidence  sustaining  this  proposition,  we  asic  a 
reversal  of  this  cause.'* 

It  has  been  often  decided  that  this  court  will  not  consider  or  attempt  to 
determine  the  weight  and  preponderance  of  evidence. 

The  Judgment  is  affirmed,  with  costs. 


^•» 
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McElBBBN  V.  MORIABITT. 

From  the  Marion  Superior  Court. 

B.  D.  Logan,  for  appellant. 

N.  B.  Taylor,  F.  Band  and  S,  Taylor,  for  appellee. 

Kewcomb,  C— The  appellant  appeals  from  a  judgment  of  affirmance 
at  the  general  term  of  a  judgment  rendered  at  a  special  term  of  the  so- 
perior  court.  The  assignment  of  errors  does  not  call  in  question  the 
judgment  of  the  general  term,  but  the  rulings  at  special  term  only.  Sach 
an  assigument  presents  no  question  for  the  determination  of  this  court. 
Buskirk  Prac,  p.  131,  and  cases  there  cit«d;  Kirland  v.  Stumph,  73 
Ind.  514.    The  judgment  below  should  be  affirmed. 

Per  Curiam.— It  is  therefore  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be,  and  it  is  hereby,  in  all  things  affirmed,  at 
the  costs  of  the  appellant. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  November  term,  1881. 
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ACTIONS,  CIVTL— 

Account,  for  goods  sold  and  delivered,  149, 406;  to  correct  mistake 
in,  667 ;  for  real  estate  broker's  commission,  468. 

Administrator's  report,  exception  to,  297. 

Arbitration,  290. 

Bill  of  exchange,  against  acceptor,  475. 

Bond,  of  administrator,  231 ;  against  sureties  on,  36;  appeal,  585;  of 
guardian,  335;  replevin,  498. 

Chattel  mortgage,  to  foreclose,  383. 

Contract,  antenuptial,  83;  breach  of,  590;  of  guaranty,  1;  with 
school  teacher,  for  breach  of,  447;  for  specific  performance,  96. 

Conversion  of  decedent's  estate,  147. 

Damages,  against  bailee  for  hire,  182;  for  breach  of  contract,  74; 
and  for  cancellation  of  notes  and  mortgage,  494;  for  conversion 
of  i)ersonal  property,  88;^for  injuries  received  by  negligence  of 
city,  29 ;  for  obstruction  of  surface  water  and  trespass,  364 ;  against 
railroad  company  for  personal  injuries,  507;  against  railroad  com- 
pany for  stock  killed,  158,  504;  against  town  for  negligence  of 
trustees,  307 ;  for  wood  burned  by  negligence  of  raUroad  company, 
110,  322. 

Divorce  and  alimony,  80. 

Ejectment,  215,  501. 

Heir,  to  establish  pedigree,  223. 

Highway,  obstruction  of,  600. 

Injunction,  against  letting  contract,  143;  to  prevent  collection  of  as- 
sessments for  ditch,  402;  to  restrain  collection  of  assessments  for 
gravel  road,  409. 

Judgment,  to  set  aside,  199,  419. 

Life  insurance,  on  policy,  203. 

Malicious  prosecution,  474. 

Malpractice,  against  surgeon,  455. 

Mechanic's  lien,  85. 

Mortgage,  to  reform  and  foreclose,  187;  to  set  aside  satisfaction  of 
and  to  foreclose,  241. 

Nuisance,  abatement  of,  302. 

Partition,  166. 

Personal  property,  to  set  aside  sale  of,  129. 


/ 


602  INDEX. 

PromiBSory  note,  14,  72, 163, 194, 348, 666,  683 ;  and  on  acooimt,  616; 
and  to  loredoBe  mortgage,  48, 63, 323, 393, 476,630;  and  to  enloiee 
yendor^s  lien,  66, 211 ;  and  to  set  aside  frandnlent  conveyance,  106. 

Quo  warranto,  180. 

Real  estate,  to  recover,  139, 184,  221,  268,  340, 417, 696;  for  lien  for 
taxes,  316;  to  quiet  title,  280, 366,  468;  to  subject  to  payment  of 
debt,  361 ;  to  subject  to  payment  of  judgment,  261, 490,  637;  ixnr  re- 
scission and  to  recover  purchase-money,  74,  497;  to  set  aside  con- 
veyance of,  366,  613. 

Recognizance,  101, 428. 

Rents  and  profits,  of  decedent's  real  estate,  676. 

Rent,  to  recover,  388. 

Replevin,  68,  62, 109,  412. 

Review  of  judgment,  102,  422, 486. 

Seduction,  331. 

Slander,  442,  668. 

Soldier's  bounty,  663. 

Street  improvement,  642;  precept  for,  92;  for  sidewalks,  126. 

Trust,  to  enforce,  468;  to  set  aside  deed  of,  176. 

Will,  construction  of,  437 ;  correction  of,  96. 

ACTIONS,  CRIMINAL— 

Arson,  287. 

Assault  and  battery,  with  intent  to  kiU,  274,  460. 

Larceny,  grand,  indictment  for,  399. 

Liquor  law,  213,  227. 

Malicious  trespass,  for  killing  dog,  132. 

Misdemeanor,  250. 

Murder,  indictment  for,  42. 

ACCEPTANCE. 
See  GuARAimr;  Pabtmebship,  3. 

ACCEPTOR. 
See  Bill  of  Ezchangb. 

ACTION  TO  QUIET  TITLE. 
See  Ejbctioemt,  2;  Judgment,  5;  Mortgage,  17;  Statdtb  op  Limi- 
tations, 3. 

1.  Ducription,^When  the  description  of  land  is  so  uncertain  that  it  can 
not  be  identified,  a  suit  to  quiet  title  can  not  be  maintained. 

Sharpe  v.  Daiman^  280 

2.  Practice. — Lo9t  Pleading. — ^If  a  paragraph  of  answer,  in  an  action  to 
quiet  tiUe,  be  not  in  the  record,  ha^ng  been  lost,  the  Supreme  Court 
will  presume  that  an  order  striking  it  out  was  correct.  If  the  general 
denial  be  in,  all  defences  are  admissible  under  that,  and,  in  that  case, 
there  would  be  no  available  error  by  the  strildng  out.  76. 

ACCOUNT. 
See  Practice,  3. 

ADJUDICATION. 
See  Partition,  2. 

ADMINISTRATOR. 
See  Decedents*  Estates. 
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ADMISSION. 
S«e  DscsDENTS'  Estates,  6;  New  Trial,  5;  Negligenck,  8;  Prac- 
tice, 2,  7;  Railroad,  6. 

ADOPTED  CHILD. 
See  Seduction. 

AFFIDAVIT. 
See  Obiminal  Law,  6,  8;  Evidence,  6,  6;  Gravel  Road,  12;  New 

Trial,  3. 

AGENCY. 
See  Contract,  10  to  14. 

AGREEMENT. 
See  Railroad,  9, 12, 13;  Real  Estate,  Action  to  Recover,  1. 

ALIMONY. 
See  Supreme  Court,  5. 

ALTERATION. 
See  Promissory  Note,  4;  Review  op^Judgment,  1. 

AMENDMENT. 
See  Partition,  3;  Pleading,  11. 
Tleading,— Supreme  Court,— It  is  error  to  permit  a  material  amendment 
of  the  complaint  after  the  cause  is  submitted  to  the  court  for  triaJ; 
but,  if  the  amendment  permitted  do  not  chanse  the  legal  effect  of 
the  pleading,  the  judgment  will  not  he  reversed  for  the  error. 

S?iarpe  v.  l>aiman^  280 

ANIMALS. 
See  Railroad,  1  to  5, 10. 

ANTENUPTIAL  CONTRACT. 
.See  Husband  and  Wife,  1. 

APPEAL. 
See  Criminal  Law,  5;  Practice,  16;  Superior  Court;  Supreme 

Court,  15:  Suretyship,  2. 
Noiiiee. — Parties .^JPractice. — ^Parties  to  an  action  need  not  be  notified  of 
an  appeal  unless  they  are  parties  to  the  juds^ment  from  which  the 
appeal  is  taken.  Kennedy  v.  DMne,  490 

APPEAL  BOND. 

Actum  on  Bond.-^Pleading. — Supreme  Court. — ^To  a  suit  to  foreclose  a 
mortgage,  D.,  holding  a  junior  mortgage,  was  made  a  defendant  to 
answer  as  to  his  interest.  There  was  ju^ment  of  foreclosure  against 
all  the  defendants,  D.  included,  and  as  to  him,  only  that  his  mort- 
gage was  junior  to  that  upon  which  the  suit  was  brought.  There 
was  no  personal  judgment,  even  against  the  mortgagor,  for  the  re- 
covery of  any  balance  which  might  remain  unsatisned  after  exhaust- 
ing the  lands  mortfigged.  D.  alone  appealed  to  the  Supreme  Court, 
giving  bond  with  W.  as  siu^ty,  conditioned,  amongst  other  things, 
to  pay  ^'any  judgment  that  maybe  rendered  or  affirmed  against  D.'* 
The  Supreme  Court  affirmed  the  judgment.  In  a  suit  on  the  bond  by 
the  assignees  thereof  against  W.,  the  surety,  the  only  breach  alleged 
was,  that  the  mortgaged  premises  had  been  sold,  leaving  a  balance 
of  the  mortgage  debt  unsatisfied,  which  still  remained  unpaid. 

Held,  that,  as  there  was  no  judgment  against  D.  for  the  mortage  debt> 
the  failure  to  pay  it  was  not  a  breach  of  the  bond,  and  a  demurrer 
to  the  complaint  should  have  been  sustained.    WUUon  v.  Qlenn^  68S 

APPEARANCE. 
See  Married  Woman;  Railroad,  6;  Supreme  Court,  15. 
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ARBITRATION. 

1.  Submi98ion.SevoeaHon,'-'The  deatih  of  a  party  to  an  arbitratioiiv  af- 
ter award,  does  not  revoke  the  submission.      Bash  v.  ChristiaMf  290 

2.  Same.-^A  submission  to  arbitration  can  not  be  revoked  before  award 
made.  lb, 

3.  i3cane.~~Award. — Coi\firm<Uion,  —Misbehavior  of  Arhitratar.—I'leading, 
— ^An  objection  to  the  confirmation  of  an  award,  that  it  was  obtained 
by  the  partiiditv  and  misbehavior  of  an  arbitrator,  should  specifjr  in 
what  the  partiality  and  misbehavior  consisted.  lb, 

4.  5ame.~^n«ioer.— Where  an  answer  set  forth,  as  particulars  of  par- 
tiality and  misbehavior,  that  one  arbitrator's  whole  course  and  man- 
ner was  one  of  deep  interest  in  the  success  of  a  party,  that  he  argued 
his  cause  during  the  hearing,  that,  on  his  own  motion,  he  slopped 
witnesses  of  tlie  other  party  from  testif3rlng,  that  he  controlled  and 
consulted  alone  with  one  arbitrator  and  ignored  the  other,  contemp- 
tuously insinuating  Uiat  he  was  attorney  for  the  other  party,  they 
were  material  averments,  and  the  court  erred  in  striking  them  from 
the  answer.  lb. 

9.  Same. — Preliminarit Proof. —Presumption. — Supreme  Court. — After  the 
court  has  granted  a  rule  against  the  adverse  party  to  show  cause  why 
judgment  shall  not  be  rendered  upon  an  award,  the  contrary  not  ap- 
pearing by  the  record,  the  Supreme  Court  will  presume  that  the  nec- 
essary preliminary  proof  was  made.  lb. 

6.  Same. — Waiver. — ^After  having  appeared  and  waived  service  of  ttie 
rule  to  show  cause,  and  consented  to  a  continuance,  it  is  too  late  for 
the  adverse  party  to  demand  preliminary  proof.  Jb. 

7.  Same. — Evidence. — Arbitrator'^s  Admission  of  Prejudice. — Proof  of  bias 
and  strong  prejudice  on  the  part  of  an  arbitrator,  shown  by  his  ad- 
mission in  his  sworn  statement  as  a  witness,  forms  a  serious  objec- 
tion to  the  confirmation  of  an  award,  and  will  not  sustain  a  finding 
in  its  favor.  In  such  case,  his  testimony  shows  that  he  was  disquah- 
fled  because  not  impartial,  and  will  defeat  the  award.  lb. 

ARREST. 
See  Constable. 

ASSAULT. 
See  Criminal  Law,  21. 

ASSAULT  AND  BATTERY. 
See  Criminal  Law,  12,  21. 

ASSESSMENT. 
See  Gravel  Road. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITOBS. 
See  Trust  and  Trustee,  1  to  3. 

ASSIGNMENT  OF  ERROR. 
See  Superior  Court. 
1.  Practice. — Supreme  Court.— New  Trial. — Change  of  Venue. — ^"TTie 
overruling  of  the  motion  to  change  the  venue  '^  of  a  cause  is  not  a 
good  specification  of  error  in  an  assignment.  To  raise  any  question 
in  the  Supreme  Court,  the  refusal  to  grant  the  change  must  be  as- 
signed as  a  reason  for  a  new  trial,  and  overruling  the  motion  for  a 
new  taial  must  be  specifically  assigned  as  error.    Sane  v.  Ward,  153 

"2.  Specifications. — Supreme  Court.—The  statute  requires  a  specific  as- 
signment of  errors.  That  **the  judgment  was  rendered  for  the  ap- 
pellee, when  it  should  have  been  for  the  appellant,*'  is  too  general  to 
present  any  question  in  the  Supreme  Court. 
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That  '*the  yerdict  was  a^inst  the  law  and  evidence,''  is  not  a 
proDer  specification  in  an  assignment  of  error. 

That  ^'the  court  gave  instructions  numbered  — ,"  is  not  a  good  as- 
signment of  error.  Pennsylvania  Co.  v.  Oallentine,  322 

ATTORNEY. 
See  Evidence,  8;  Instruction,  13;  Jurisdiction,  3. 

ATTORNEY  FEES. 
See  Decedents'  Estates,  11 ;  Mortgage,  20  to  23 ;  Review  of  Judg- 
ment, 1. 

BAILMENT. 

1.  Negligence  J  Direct  and  Contributory, — Pleading, — Justice  of  (A«  Peace, — 
A  complaint  before  a  justice  of  the  peace,  showing  a  side  by  the 
plaintinf  to  the  defendant  of  a  mare  with  foal,  upon  an  agreement 
that  the  colt  when  three  years  old  should  be  delivered  to  tne  plain- 
tifi;  and  that,  while  so  in  his  keeping,  the  defendant  carelessly  turn- 
ed the  mare  and  colt  into  a  lot  wuh  another  horse,  where  it  was 
kicked  to  death  by  the  mare  and  horse,  is  suflScient  on  demurrer. 

Duffy  v.  Howard^  182 

2.  Same, — Bailee  for  Hire, — In  such  case,  the  defendant  was,  in  respect 
to  the  colt,  a  bailee  for  hire  and  bound  to  use  ordinary  care.        /&» 

BANKRUPTCY. 
Discharge  of  Sureties  on  Quardian^s  Bond.—Prindpdl  and  Surety, — ^In  an 
action  on  a  guardian's  bond  for  a  defalcation  by  the  guardian,  an  an- 
swer by  the  sureties,  alleging  their  release  from  liability  on  the  bond 
by  a  discharge  in  bankruptcy,  is  sufficient  on  demurrer,  their  liabil- 
i^  thereon  not  being  of  a  fiduciary  character,  and  their  obligation 
being  entirely  different  from  that  of  the  guardian. 

McDonald  v.  State,  exrel,,2S 
BASTARDY. 

1.  Consideration, — Promise  not  to  Sue. — A  promise  not  to  prosecute  a 
charge  of  bastardy  against  the  maker  of  a  note  is  a  good  considera- 
tion. Medcalfy.  Brown^,  47 ff 

2.  Samc—Answer.—An  answer,  that  a  note  was  given  in  consideration 
of  such  promise,  and  that  the  promise  had  been  broken  by  the  insti- 
tution of  a  prosecution,  would  be  good  if  it  alleged  that  the  promise 
was  the  sole  consideration,  otherwise  not.  /&» 

BILL  OF  EXCEPTIONS. 
See  New  Trial,  9;  Practice,  14;  Supreme  Court,  18, 19,  21,  23. 

1.  Time. — Supreme  Court, — Where  thirty  days  were  allowed  on  the  19th 
day  of  December,  in  which  to  file  a  bill  of  exceptions,  the  filing  of 
such  bill  on  the  19th  day  of  January  following  is  not  in  time,  and  will 
not  be  considered.  Bodenwald  v.  Sdwards,  221 

2.  Filing  After  Term, — The  record  must  show  time  given  during  the  term 
for  filing  a  bill  of  exceptions  after  the  term.         Bart  v.  Walker^  331 

3.  Same, — Presumption. — It  will  be  presumed  that  a  bill  of  exceptions 
filed  with  the  clerk,  but  not  shown  to  have  been  filed  in  open  court 
or  during  the  term,  was  filed  after  the  close  of  the  term.  J 6. 

BELL  OF  EXCHANGE. 

1.  PresentmeiU. — Acceptor, — Pleading, — ^In  an  action  by  an  endorser 
against  the  acceptor  of  a  bill  of  exchange,  it  is  not  necessary  for  the 
complaint  to  allege  that  the  bill  was  presented  for  payment. 

Hinkley  v.  Fourth  NatH  Bank,  etc.,  475 

2.  Same. — Accommodation  Acceptor, —Innocent  Holder, — Burden  of  Proof. 
— Consideration, — ^Where  one,  not  deceived  or  defrauded,  voluntarily 
accepts  a  bill  of  exchange  for  the  accommodation  of  another,  he  can 
not  impose  upon  the  endorsee  the  burden  of  showing  that  he  became 
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such  endorsee  in  sood  faith,  for  value  and  before  maturity.  Nor  can 
he  shift  the  burden  upon  the  endorsee  by  proving  that  he  received 
no  consideration  for  his  acceptance.  He  must,  also,  show  that  there 
was  no  consideration  between  the  endorsee  wlio  sues  and  his  imme- 
diate endorser.  lb. 

BOND. 

See  Appeal  Boin>;  Bankbuptct;  Criminal  Law,  5;   Decedehts* 

Estates, 3;  Guardian  and  Ward;  Rbpleyin  Bond. 

BONDS. 
See  Gravel  Road,  5, 6. 

BOOK  OF  ACCOUNTS. 
See  New  Trial,  2. 

BOOK  ENTRIES. 
See  Negligence,  16. 

BOUNTY. 
See  Statute  of  Limitations,  4, 6. 

BURDEN  OP  PROOF. 
See  Bill  of  Exchange,  2;  Fraud,  1;  Nbgligengs,  13. 

OASES  OVERRULED,  EXPLAINED  AND  DISTINGUISHED. 

1.  Hoss  V.  The  State,  18  Ind,  349,  as  to  instruction  to  jury  oonoemins 
the  punishment  tliat  might  he  inflicted  under  an  indictment  for  mur- 
der, distinguished.  Fisher  v.  State,  42 

2.  Matlock  V.  Lee,  0  Ind.  298,  as  to  adjudication  in  partition  proceed- 
ings of  title  of  co-tenants  to  shares,  overruled.   Crane  v.  SSmrner^  215 

3.  Indianapolis,  etc.,  R.  R.  Co.  v.  Paramore,  31  Ind.  143,  as  to  complaint 
showing  no  contributory  negligence  on  part  of  plaintiff  in  a  suit  u> 
recover  damages  for  destruction  of  property,  distinguished. 

Pennsylvania  Co.  v.  Cfallentine^  322 

4.  McOulley  v.  The  State,  62  Ind.  428,  and  Howard  v.  The  State,  67  lod. 
401,  as  to  indictment  containing  charge  of  assault  and  iMittery,  but 
not  of  assault,  distinguished.  Hays  v.  State^  450 

5.  Tracy  v,  Kelley,  52  Ind.  535,  as  to  secret  trust  and  bona  fide  purcha- 
ser, explained.  MUner  v.  Hyland^  4f>8 

6.  Harbison  v.  The  Bank,  etc.,  28  Ind  133,  as  to  burden  of  showing  6oiis 
fides  between  acceptor  and  endorser  of  bill  of  exchange. 

HinkleyY.FowrthNafflBaMk^475 

7.  Strong  v.  Downing,  34  Ind.  300,  as  to  proceeding  to  enjoin  collection 
of  note  and  mortgage  until  result  of  suit  to  determine  title  to  land 
mortgaged  is  ascertained,  overruled.  Fehrle  v.  TWner,  530 

B.  Sithin  v.  The  Board,  etc.,  66  Ind.  109,  as  to  statute  of  limitation  and 
contract  of  enlistment  for  bounty  offered  by  county  oonunissionerB, 
overruled.  Boards  etc,,  v.  Shipley,  553 

9.  Hannum  v.  Curtis,  13  Ind.  206,  as  to  demand  on  administrator  before 
filing  claim,  overruled.  Trimble  v.  PoUock^  576 

CHANGE  OF  VENUE. 
See  AflsiGKMEMT  OF  Erbob;  Supreme  Coubt«  4;  Subbttbhip,  I. 
Practiee,—An  application  for  change  of  venue  being  overruled  for  a  de- 
fect in  the  affidavit  therefor,  a  second  application  was  made,  sup- 
ported by  an  affidavit  which  would  have  been  good  in  the  first  in- 
stance, but  which  failed  to  show  why  the  new  matters  therein  alleged 
were  not  stated  in  the  first  affidavit. 
JETeldy  that  the  second  application  was  properly  denied. 

Logan  v.  Logan^  658 
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CHATTEL  MORTGAGE. 
1.  ConaideraHon.—Pre-Exiating  Debt,— A  chattel  mortgage,  given  to  re- 
place a  previous  security  voluntarily  surrendered,  rests  on  a  sufflcent, 
if  not  valuable,  consideration. 

McLaughlin  v.  Ward,  383 

%  Same. — Fraud, — Question  of  Fact . — Mortgagor  in  Possession, — Whether 
a  mortgage  was  made  with  intent  to  defraud  creditors,  is  made  by 
statute  a  question  of  fact,  and  it  can  not  be  said  judicially,  therefore, 
that  such  was  the  intent,  merely  because  the  mortgagor  remained  in 
possession,  with  leave  to  sell  tlie  property,  accounting  to  the  mort- 
gage for  the  proceeds,  or  even  if  such  accounting  were  not  re- 
quired, lb, 

3.  Complaint  to  Recover  Possession  of  Property. — In  an  action  to  recover 
possession  of  personal  property  claimed  through  a.chattel  mortgage, 
a  complaint  is  not  sufficient  which  merely  avers  that  the  pliuntiff 
has  a  chattel  mortgage  upon  the  property,  as  such  term  d«es  not  im- 
port an  instrument  that  contains  no  stipulations  authorizing  the 
mortgagor  to  retain  the  possession  of  the  property  until  default  is 
made  in  the  payment  of  the  debt.  Johnson  v.  Simpson^  412 

4.  Same. — Pleading. — Title,— A  mortgage  is  the  mere  evidence  of  the 
plaintiff ^s  title,  and  it  is  not  sufficient  to  aver  the  evidence  of  the  ti- 
tle, but  the  title  itself  must  be  averred  by  distinct  and  traversable 
averments.  lb, 

CITY. 

See  Negligence,  1  to  8;  Town,  6. 

1.   Order  for  Street  Improvement, ^Advisory  Committee, — ^The  order  of  a 

city  council  for  a  street  improvement  must  specify  the  nature  and 

plan  of  the  work  in  such  manner  as  to  afford  a  basis  for  letting  the 

contract.  Smith  v.  Duncany  92 

3.  Same. — Precept. — Assessment, — An  order  for  a  street  improvement 
which  does  not  specify  of  what  wood  the  blocks  shall  be  made,  how 
they  shaU  be  laid,  and  to  what  grade,  but  leaves  these  and  like  par- 
ticulars to  the  citv  engineer,  is  insufficient,  and  will  not  warrant  a 
precept  for  the  enforcement  of  an  assessment.  lb. 

3.  Same.— Delegation  of  Potoer.— Such  delegation  of  the  powers  and 
duLles  of  the  council  to  the  engineer  is  not  permissible.  lb, 

4.  Street  Improvement. — Ordinance. — Charter  of  Evansville, — Amendment. 
—Statute  Construed.— The  58th  section  of  the  special  charter  of  the 
city  of  Evansville,  taken  in  connection  with  sections  2  and  30  (Local 
Laws  1847,  p.  3) ,  fully  authorized  the  common  council,  by  ordinance, 
to  provide  in  detail  a  method  of  procedure  for  the  improvement  of 
streets,  a  mode  of  assessing  the  expense  upon  abutting  proi>erty,  and 
to  enforce  payment  thereof.  Such  ordinances  were  not  repealed  or 
impaired  bv  the  act  of  1875  (Acts  1875,  p.  70),  amending  section  58, 
only  in  so  far  as  they  were  inconsistent  with  the  amendment. 

Chamberlain  v.  City  of  Evansville,  542 

CITIES  AND  TOWNS. 
See  Citt;  Negligence;  Town. 

COLLATERAL  ATTACK, 
fiee  Ditches  and  Drains;  Gravel  Road,  3, 4;  Injunction,  3;  Judg* 
MBNT,  1,  2;  Jurisdiction,  2;  Partition,  1;  Praoticb,  10;  Re- 
cognizance, 4;  Sheriff's  Sale,  3. 

COLLATERAL  QUESTION. 
See  New  Trial,  2. 

COMMON  JJCN. 
See  Statutes,  2. 
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COMMON  PLEAS  COURT. 
See  Guardian  and  Ward;  Judgment,  5;  Statutes,  3. 

CONFIRMATION. 
See  Fraudulent  Conveyance,  11. 

CONSENT. 
See  Criminal  Law,  18;  Execution,  4;  NEOLiasNCs,  11. 

CONSIDERATION. 
See  Bastardy;  Bill  of  Exchange,  2;  Contract,  1  to  3,  5;  Frauik 
ULENT  Conveyance,  5,  6;  Guaranty,  3  tx>  9;  Instruction,  10; 
Promissory  Note,  2,  3,  5,  9;  Statute  op  Frauds,  4;  Vendor 
AND  Purchaser,  10. 

CONSPIRACY. 
.  See  Fraudulent  Conveyance,  4. 

CONSTABLE. 
Warrant,-— ArreiU'--Juvi»dLk^n,--K  warrant,  to  jnstify  an  arrest  by  a  q)e- 
cial  constable,  must  be  addressed  to  him  by  name,  and,  onless  so  ad- 
dressed, an  arrest  by  him  by  virtue  thereof  confers  no  jurisdicdon 
upon  the  examining^  magistrate.  Staie  v.  Wentdt  42S 

CONSTITUTIONAL  LAW. 
See  Liquor  Law. 

1.  Superior  Court  of  Vanderburgh  County.— The  jurisdiction  of  Uie  Supe- 
rior Court  of  Vanderburgh  county  is  less  than  that  of  the  circuit  court, 
and  is  therefore  inferior  to  the  latter.  The  Legislature  has  the  pow- 
er to  establish  such  courts.  Smith  ▼.  jSVnitft,  80 

2.  Gravel  Boad  Law.— The  act  of  March  3d,  1877,  autliorizing  taxadoo 
In  aid  of  the  construction  of  gravel  roads,  is  constitutional. 

Bicketts  v.  Sprdker,  371 

3.  Same.— The  act  of  March  2d,  1877,  upon  the  subject  of  gravel  nttds, 
is  oonsUtutional.  Ludlow  v.  Union,  etc.<t  G.  £.  Co.,  409 

CONTINUANCE. 
See  Jurisdiction,  3. 

CONTRACT. 
See  Corporation;  Exemption;  Guaranty;  Infant;  iNJUNcnoir, 
6;  Landlord  and  Tenant,  2;  Life  Insurance,  1;  Liquor  Law, 
2;  Malpractice;  Mortqaoe,  7,  8,  21;  Negligence,  10;  Pbom- 
issoRT  Note;  Specific  Performance;  Statute  of  Frauds; 
Statute  of  Limitations,  4,  5;  Town,  3  to  6;  Vendor  and  Pur- 
chaser, 1,  2,  7,  8. 

1.  Consideration.— Moral  Obligation. -—A  mere  naked  moral  obligation 
will  not  support  a  contract.  ,  Wills  v.  Boss^  1 

2.  Bevival  of  Precedent  Obligation  by  Express  Promise. — ^An  express  prom- 
ise will  revive  a  precedent  obligation,  in  cases  where  there  was  ui 
original  valuable  consideration  for  such  promise,  and  its  enforce- 
ment was  suspended  by  some  statute  or  posidve  rule  of  law.       lb. 

3.  Equitable  Consideration.— YHiere  there  is  a  valuable  and  adequate 
consideration  for  the  precedent  obligation,  the  subsequent  express 
promise  is  supported  by  an  equitable,  and  not  a  merely  moral,  con- 
sideration. /&• 

4.  Evidence. — ^JSeceip^— When  the  terms  of  a  contract  are  expressed  in  a 
receipt,  parol  evidence  is  inadmissible  to  add  to  or  take  from  the 
terms  of  the  contract  therein  expressed,  but  is  admissible  to  vary  or 
contradict  the  receipt  itself.  Alcorn  v.  Morgai^l84 

6.  Considetation. — Evidence. — The  consideration  of  a  written  contract  is 
always  open  to  inquiry,  and  may  be  shown  by  parol  evidence. 

Jessup  V.  Trauti  194 
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6.  Intention,— Mistake. — A  word  plainly  omitted  from  a  contract  by  in- 
advertence ^111  always  be  supplied  to  accomplish  jnstice  by  eniorc- 
ing  the  intention  of  the  parties.  ^        Dodd  v.  MUdiell,  388 

7.  IH8<^ffirmance. — Ineanitp, — ^The  contracts  of  an  insane  person  whose 
incapacity  has  not  been  judicially  declared,  while  not  void,  are  void- 
able, and,  in  a  proper  case,  may  be  disaffirmed  upon  removal  of  the 
disability,  or  by  the  lawful  guardian.  McClain  v.  Davis,  419 

8.  Unfilled  Blanks, — School  Law. — Teacher, — A  contract  to  teach  school, 
which  is  left  blank  in  respect  to  the  terms  of  employment,  and  con- 
tains no  stipulation  that  the  blanks  shall  thereafter  be  filled,  in  ac- 
cordance with  any  defined  or  definable  rule  or  ascertainable  facts, 
can  not  be  made  the  basis  of  an  action  against  the  township  for  re- 
fusing to  permit  the  plaintiff  to  teach  the  school. 

Atkins  Y.VanBuren  School  Tp.,447 

9.  Same. — Nominal  Damages. — Practice. — If  treated  as  a  contract  of  em- 
ployment for  an  indefinite  time,  the  damages  for  a  breach  would  be 
nominal  only :  and  there  is  no  available  error  in  sustaining  a  demur- 
rer to  a  complaint  good  for  such  danflages  only.  lb, 

10.  Statute  of  Frauds. ^Agent, — ^An  a^ement,  by  which  A.,  in  consid- 
eration of  ^217  paid,  agrees  to  miuce  B.  bis  acent  and  permit  him  to 
remain  such  for  a  reasonable  time,  is  valid;  it  is  not  within  the  5th 
clause  of  section  1  of  the  statute  of  frauds,  B.  S.  1881,  sec.  4904.  The 
question  of  what  is  a  reasonable  time  must  be  determined  from  the 
evidence,  and  if  A.  wrongfully  revokes  the  agency  before  such  time 
elapses,  B.  can  maintain  a  suit  for  damages. 

Niagara^  etc.,  Ins,  Co.  v.  Oreene,  590 

11.  Same,—Fleadi7^.—ln  a  suit  upon  such  a  contract  by  B.,  an  averment 
in  the  complaint  under  a  videlicet^  that  three  years  is  a  reasonable 
time,  is  immaterial.  lb, 

12.  Same.-— Damages, -'In  a  suit  by  B.  for  breach  of  such  a  contract  by 
wrongfully  terminating  the  agency,  the  plaintiff  is  not  confined  to 
the  recovery  of  merely  nominal  damages.  lb, 

13.  Same,^I!videnee,--Witness,'^Ezpert.— Opinion.— On  the  trial  of  such 
a  cause,  it  is  competent  to  put  in  evidence  the  opinion  of  an  insur- 
ance agent,  expert  in  that  business,  as  to  what  would  be  a  reasona- 
ble time.  lb, 

14»  Same  .—JFvidenee.— Evidence  that  the  plaintiff,  at  the  same  time,  acted 
as  affent  for  other  insurance  companies,  is  immaterial,  unless  there 
be  a&o  some  evidence  tending  to  show  that  the  contract  required  the 
plaintiff  to  give  his  whole  time  to  the  business  of  the  defendant.  lb. 

CONVERSION. 

B^levin.— Effect  of  Judgment  in.— Where  personal  property  levied  on  i* 
replevied  from  the  execution  creditor  and  officer  by  a  third  person, 
and  in  such  replevin  suit  final  judgment  is  rendered  in  favor  of  such 
creditor  and  officer  for  the  return  of  the  property  levied  on,  and  re- 
mains in  force,  and  thereupon  the  officer  seizes  and  sells  the  property 
to  satisfy  the  creditor's  judgment,  such  ttiird  person  can  not  after- 
wards maintain  an  action  against  the  creditor  and  officer  for  such 
vnrongful  taking  and  conversion.  Dawson  v.  Sparks,  88 

CONVEYANCE. 
See  Husband  and  Wife,  2;  Mistake,  4;  Pabtnekship,  2,  3;  Beal 

Estate,  Action  to  Kecover,  1;  Tkust  and  Trustee,  1, 2. 
Powers.— Execution  of.— Where  a  life-estate,  with  a  power  to  convey  the 
fee,  is  devised  to  one  who  sells  and  conveys  in  fee,  the  deed,  con- 
taining no  express  referencfe  to  the  power,  conveys,  it  would  seem, 
only  the  life-estate  of  the  grantor.  Axtel  v.  Chase,  74 

Vol.  77.-39 
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CORPORATION. 
Contraet.Sstoppeh^One  who  contracts  with  an  association  as  a  corpo- 
ration is  estopped  to  deny  its  corporate  existence. 

Jones  Y.  Kokamot  etc.j  Association,  340 

COSTS. 
See  MOBTOAOE,  11 ;  Subettship,  2. 

comrrER-CLAiM. 

See  Mistake,  4;  Practice,  16;  Pbomissobt  note,  1,12;  Supbeme 

CouBT,  1 ;  Tbust  and  Tbusteb,  5. 

COUNTY  AUDITOR. 
See  Obavbl  Road,  10, 14, 15;  Review  of  Judombnt,  6. 

COUNTY  COMMISSIONERS. 
See  Ditches  and  Dbains;  Gravel  Road,  3;  Railroad,  7  to  9; 

Statute  of  Limitations,  4,  5. 

COVERTURE. 
See  Husband  and  Wife;  Mabbied  Woman;  Pbomissobt  Note,  10. 

CRIMINAL  LAW. 
See  LiQuoB Law;  Recognizance,  3. 

1.  Murder.-^Evidenee.'-In.  a  criminal  prosecution  for  murder,  where 
the  deceased  was  slain  by  the  defendant  with  a  brick,  it  Is  notoror 
to  allow  the  State  to  prove  that  a  third  person,  immediately  before 
the  homicide,  directea  the  defendant  to  take  a  brick  and  search  for 
the  deceased,  if  the  defendant's  conduct  tended  to  show  that  he  acted 
upon  the  suggestion.  /      Fisher  v.  Stattt  42 

2.  Same.'—Instruciion. — Witness, — ^It  is  not  error  to  instruct  the  ju^, 
that  they  may  consider  the  ^4ntefrrity  or  dishonesty  of  witnesses''  u 
determining  their  credibility.  Tnis  may  be  done  without  any  other 
proof  than  such  as  the  appearance,  deportment  and  testimony  of  the 
witnesses  themselves  furnish.  lb, 

3.  Same, — Manslaughter. — Practice, — In  such  action,  it  was  not  error  to 
instruct  the  jury  that  the  defendant  might  l>e  convicted  either  of 
^«murder  in  the  second  degree  or  of  voluntary  manslau^liter,"  where 
it  does  not  appear  that  he  was  not  convicted  of  involuntaiy  num- 
slaughter.  lb, 

4.  Same, — Practice, — ^In  such  case,  the  instruction  was  correct  as  &r  as 
it  went,  and,  if  the  defendant  desired  it  extended,  he  diould  have 
requested  It.  lb, 

5.  Practice. — Appeal  from  Justice. — Becognizance, — Statutes  Construed.— 
Dtfects  Cured, — A  recognizance,  given  for  the  purpose  of  effecting  an 
appeal  from  the  judgment  of  a  justice  of  the  peace  in  a  criminal  case, 
is  an  appeal  bond  within  the  meaning  of  the  act  of  February  351h, 
1875,  R.  S.  1881,  sec.  1283,  and,  if  defective,  a  new  bond  may  be  filed 
in  lieu  of  it.  If  this  were  not  so,  its  defects  would  be  deemed  eured 
by  force  of  section  790  of  the  code  of  1852.    R.  S.  1881,  sec.  1221. 

State  V.  Biehards,  101 

6.  MaUdous  Trespass.— Affidavit, — Property  in  Dogs. — Value  of  Damage 
Done—The  owner  of  a  dog  has  such  a  property  therein  as  that,where 
one  unlawfully  and  malicu>usly  injures  or  kills  such  dog,  he  may  be 
prosecuted  therefor  under  the  criminal  law  in  relation  to  malidous 
iniuries.  In  such  case,  it  is  immaterial  whether  the  injury  complaio- 
ed  of  is  charged  to  be  to  the  damage  of  the  property  or  to  the  damajee 
of  the  owner  thereof.  Kinsman  v.  State^  132 

7.  Same.^Prejudices  of  Witness. --Prosecuting  Witness  Quasi  Pnartu  to 
Proseetttion,^'Svidence,^In  such  a  prosecution,  the  owner  of  the 
property,  who  may  be  the  instigator  of  the  prosecution,  is  a  pati 
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party  thereto;  and,  where  a  witness  has  testified  in  the  cause,  it  is 
competent  lor  the  State,  on  cross-examination,  to  ask  such  witness 
any  questions,  where  the  answers  thereto  mifi^ht  tend  to  show  his 
bias  or  prejndice  either  for  or  against  the  owner  of  the  property  and 
prosecuting  witness.  lb, 

S.  Same.— Offence  Charged.— Inatructions,— Where  the  affidavit  charged 
tliat  the  defendant  maliciously,  etc.,  injured  the  dog  by  then  and  there, 
etc.,  shooting  and  killing  said  dog,  the  substance  of  the  charge  is  the 
kUlingy  and  must  be  proved  beyond  a  reasonable  doubt.  In  such 
case,  an  instruction  is  erroneous  which  impliedly  tells  the  jury  that 
they  may  find  the  defendant  guilty,  if  the  evidence  shows,  beyond  a 
reasonable  doubt,  that  he  mauciously  or  mischievously  either  killed 
or  injured  the  dog.  lb. 

9.  Acta  of  1881  .—The  acts  of  1881  took  effect  September  19th,  1881. 

Sanders  y.StaU,  227 

10.  Same.— Criminal  Code  and  Public  Offences.- Statutes  Construed.— T!he 
criminal  code  and  the  act  defining  public  offences,  though  approved 
on  different  days,  took  effect  simultaneously  and  are  to  be  construed 

'  as  in  pari  materia;  and,  so  construed,  they  save  the  right  to  prosecute 
for  past  offences,  though  the  prosecution  had  not  been  commenced 
before  September  19th,  1881.  lb. 

11.  Statute  Construed.— Code  of  1 881  .—Instruction.— Vniil  the  criminal 
code  of  1881  went  into  effect,  on  the  19th  of  September,  1881,  exist- 
ing laws  upon  that  subject  were  in  full  force,  and  pending  prosecu- 
tions for  offences  committed  thereunder  did  not  abate  by  me  taking 
effect  of  that  act,  but  the  procedure  in  such  prosecutions  is  govemea 
by  Uie  law  of  1881 ;  and  tJie  refusal  of  the  court,  upon  request,  after 
tiie  conclusion  of  the  argument  upon  the  trial  in  such  a  prosecution, 
to  instruct  the  jury  in  writing,  is  not  error,  by  the  provisions  of  the 
sixth  clause  of  sec.  248,  Acts  1881,  p.  161.      MeCalment  v.  StatCy  250 

12.  Assault  and  Battery. — Instruction. — In  a  prosecution  for  an  assault  and 
battery  with  intent  to  kill,  there  is  no  substantial  error  in  striking  out 
of  an  instruction,  defining  the  extent  of  the  right  of  self-defence,  the 
words,  ^^The  defendant  insists  that  he  acted  in  self-defence  on  the  oc- 
casion mentioned  in  the  indictment.''  Presser  v.  State,  274 

13.  Deadly  Weapon. — One  who  unlawfully  and  wrongfully  brings  on  a 
contest  has  no  right  to  make  use  of  a  deadly  weapon  until  he  lias 
made  an  effort  in  good  faith  to  withdraw.  lb. 

14.  Self 'Defence. —Where  one  who  is  without  fault  is  assailed  by  another, 
and  he  reasonably  apprehends  death  or  g^reat  bodily  harm,  unless  he 
takes  the  life  of  his  assailant,  he  is  excusable  in  doing  so  upon  the 
ground  of  self-defence.  lb. 

15.  Betreat.—A  person,  being  without  fault,  may  repel  force  by  force 
without  retreating.  lb. 

16.  Mutual  Combat.— A  person  who  wrongfidly  and  voluntarily  enters 
into  a  combat,  armed  with  a  deadly  weapon,  and  is  assailed  by  his 
adversary  with  his  fist,  is  not  justified  in  using  such  weapon,  wi&out 
in  good  faith  making  an  effort  to  withdraw  from  the  contest.        lb. 

17.  Defendant  as  Witness.— Jury.— In  a  criminal  prosecution,  where  the 
defendant  testifies,  the  jury  should  not  determine  the  facts  and  cir- 
cumstances of  the  case  without  taldng  into  consideration  the  testi- 
mony of  the  defendant,  nor  before  considering  what  weight  should 
be  attached  to  such  testimony.  They  should  tSke  into  consideration 
such  testimony  for  what  it  is  worth,  in  connection  with  all  the  other 
evidence  in  the  cause,  in  determining  what  the  facts  and  circum- 
Btanoes  of  the  case  are.  MeClure  v.  State,  287 
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18.  Verdictf  Reception  of. ^Consent  of  Defendant.-^udkial  Paw<r.— The 
reception  of  a  verdict  is  a  judicial  act,  and  judicial  power  can  not 
be  delegated,  and  the  reception  of  a  verdict  by  an  attorney,  whom 
the  court,  with  the  consent  of  the  parties,  had  designated  to  receive 
it,  is  a  nullity ;  nor  can  the  consent  of  the  defendant  vest  sadi  judi- 
cial authority  in  the  person  selected  to  receive  it.  lb. 

19.  Verdict. — Judgment. — Jury. — In  criminal  cases,  the  jury  must  aseess 
the  punishment  of  the  defendant,  if  found  guilty,  and  the  judgment 
of  the  court  must  follow  the  verdict.  If  the  punishment  assessed  by 
the  jurv  is  not  in  conformity  with  the  provisions  of  the  statute,  the 
court  should  see  that  the  jury  con*ect  their  verdict;  but  the  court  is 
not  authorized  to  render  judgment  for  any  other  or  different  punish- 
ment than  that  assessed  by  the  jury.  Clark  v.  State,  399 

20.  Indictment. — Practice.-^The  sufficiency  of  an  indictment  may  be  queft- 
tioned  for  the  first  time  in  the  Supreme  Court.  Ih. 

21 .  Assault  and  Battery. — Assault. — An  indictment,  charging  that  one  H., 
on,  etc.,  at,  etc.,  upon  one  B.,  < ^feloniously,  wilfully,  purposely  and 
with  premeditated  malice,  in  a  rude,  insolent  and  angry  manner,  did 
make  an  assault,  and  did  then  and  there,  against  and  upon  the  said 
B.,  feloniously,  wilfully,  purposely  and  with  premeditated  malice, 
shoot  a  pistol,  loaded  with  gunpowder  and  leaden  ball,  which  he,ti»s 
said  H.,  then  and  there  hela  in  his  hands,  with  intent  then  and  there, 
him,  the  said  B.,  feloniously,  wilfully,  purposely  and  with  premedi- 
tated malice,  to  kill  and  murder,"  contains  a  good  charge  of  aasanlt 
and  battery,  but  not  of  an  assault.  Bajfs  v.  State,  450 

22.  Self-Dtfence. — Instruction.— It  is  error  to  instruct  the  jury  that  a  party 
can  not  use  a  deadly  weapon  in  his  defence  upon  the  appearance  or 
apprehension  of  danger  merely,  where  the  danger  is  not  aettud  and 
substantial ;  even  though  it  be  said  in  connection  with  a  proper  state- 
ment of  the  law  of  self-defence,  given  in  a  preceding  part  of  the  same 
instruction.  Ih. 

CBOSS  COMPLAINT. 
See  Review  of  Judgment,  1;  Subettship,  1. 

CBOSS-EXAMINATION. 
See  Evidence,  1,  2. 

DAMAGES. 
See  Contract,  12;  Negligence,?;  Railroad,  11;  Subface-Waier; 

Vendor  and  Purchaser,  8, 12. 

DECEDENTS'  ESTATES. 
See  Husband  and  Wife,  1  to  3. 

1.  Devastavit. — Pleading.— -In  an  action  by  a  creditor  of  an  estate  against 
one  who,  it  was  alleged,  had  wrongfully  intermeddled  with  tiie  prop* 
erty  of  such  estate,  the  complaint  must  affirmatively  show  that  Uie 
creditors  of  such  estate  are  entitled  to  have  the  property  go  into  the 
hands  of  an  administrator.  Kahn  v.  'Rnder,  147 

2.  Same.—Answer.—Bight  of  TFuioio.— In  such  case,  an  answer,  that  the 
property  of  the  estate  did  not  exceed  in  value  9600,  and  was  by  (he 
widow  of  the  decedent,  in  anticipation  of  an  order  setting  it  off  to 
her,  transferred  to  the  defendant  for  value,  is  sufficient.  lb. 

3.  Practice. — Pleadina.— Heirs. — ^An  omission  bv  heirs,  suing  on  an  ad- 
ministrator's bond,  to  allege  in  their  complaint  that  they  are  hdrs  of 
the  intestate,  is  cured  by  a  verdict  in  their  favor,  when  the  answer 
and  the  evidence  fully  show  the  fact.  Beat  v.  State,  231 

4.  Same. — Evidence. — Final  Beport. — Heirship. — On  trial  of  such  action, 
tbA  administrator's  final  report,  showing  plaintifis'  names  amon^ 
those  of  the  heirs  entitled  to  the  balance  for  distribution,  with  his 
answer  of  payment,  sufficiently  proved  their  heirehip.  lb.. 
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5.  Same, ^Admissions, — In  such  case,  reports  of  the  administrator,  filed 
but  not  acted  upon,  are  competent  evidence  against  him  as  admis- 
sions, lb. 

6.  Same.— In  such  case,  testimony  tending  to  prove  the  amount  and 
kinds  of  property  owned  by  the  deceased  immediately  before  his 
death,  which  went  into  the  hands  of  his  son,  who  had  lived  with  him 
and  was  his  administrator,  was  competent  to  go  to  the  jury.         lb. 

7.  Same. — In  such  case,  testimony  of  one  to  whom  the  deceased  had 
sold  land,  tending  to  prove  that  he  had  paid  the  consideration,  and 
that  the  deed  had  not  been  recorded,  but  had  been  secreted  by  the 
administrator  to  enable  him  the  better  to  claim  title  in  himself)  and 
Uiat  the  consideration  had  been  repaid  to  him  out  of  the  assets  of  the 
estate,  was  competent,  and  properly  admitted.  '  lb. 

8.  Evidence. — Witness. — Where  exceptions  are  filed  to  the  report  of  an 
administrator,  a  claimant,  to  whom  the  administrator  had  paid  a 
claim  without  allowance  by  the  court,  is  incompetent  to  testify  as  to 
the  justness  of  the  claim  or  the  amount  due  thereon,  under  the  act  of 
March  11th,  1867,  2  R.  S.  1876,  p.  132.  Clift  v.  ShocJdey,  297 

^.  BenU  and  Profits.— Heirs  or  Personal  BepresentaUves.— The  rents  and 
profits  of  an  intestate^s  real  estate,  which  accrue  after  his  death,  wiU 
go  to  his  heirs  at  law,  and  not  to  his  administrator;  and  if,  In  such 
case,  the  administrator  receives  such  rents  and  profits,  he  will  be  per- 
sonally liable,  and  will  be  bound  to  account  for  the  amount  so  re- 
ceived to  the  heirs  at  law,  even  though  he  may  have  used  such  amount 
in  the  payment  of  the  debts  of  his  oecedent.     Trimble  v.  Pollock,  576 

10.  Same.— Claims.— Pleading  and  Evidence.-^Demand.— In  a  claim  against 
a  decedent^s  estate,  for  moneys  received  by  such  decedent,  in  his 
lifetime,  as  the  agent  of  or  in  trust  for  the  claimant,  it  is  not  neces- 
sary that  the  latter  should  aver  in  his  claim,  or  prove  upon  the  trial, 
that,  before  he  filed  such  claim,  he  had  demanded  the  moneys  so  re- 
ceived either  from  such  decedent  or  from  his  administrator.  In  such 
case,  the  filing  of  the  claim  in  the  proper  court  U  a  sufficient  demand 
upon  the  decedent^s  administrator.  lb. 

11.  Promissory  Note.— Attorney^ s  Fees.— In  an  action  against  a  decedent's 
estate,  under  the  code  of  1881,  upon  a  note  stipulating  for  the  pay- 
ment of  attorney's  fees,  such  fees  may  be  recovered  against  the  es- 
tate. Bond  V.  Omdorff,  583 

DECLABATIONS. 
See  Evidence,  1  to  3;  Fraudulent  Convetanob9  4;  JuDaiiBNT,3; 

New  Trial, 3. 

DEED. 
See  Comyetance;  Fraudulent  Convetance,  12;   Infant;  Part- 
nership, 2,  3;  Sheriff's  Sale,  1;  Tax  Title,  1;  Trust  and 
Trustee,  1, 2. 

DEFAULT. 
See  Judgment,  4,  5,  6;  Verdict,  1. 

DEFECT  CURED. 
See  Criminal  Lawj  5;  Decedents'  Estates,  3;  Instruction,  1; 

liEOLIQENCE,  9;  PRACTICE,  16. 

DELIVERY. 
See  Partnership,  2,  3. 

DEMAND. 
See  Decedents'  Estates,  10;  Mistake,  6;  Vendor  and  Purchaser, 

1,2,6. 

DEMURRER. 

See  Nominal  Damages;  Practice,  8, 12, 13;  Review  of  Judgment, 

1,  2,  4,  6;  Statute  of  Limitations,  1,  3;  Supreme  Court,  9. 
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DEMURRER  TO  EVTDEKCE. 
Practice.— A  demarrerto  evidence  admits  all  facts  of  which  there  is  any 
evidence,  and  all  conlcusions  and  inferences  which  can  fairly  and 
logically  be  drawn  from  such  facts.  Trimble  v.  PoUoek^  676 

DEPOSITION. 
See  Practice,  6. 

DEVASTAVIT. 
See  Decedents'  Estates,  1, 3. 

DILIGENCE. 
See  Frattd,  3;  Judgment,  4;  New  Trial,  6;  Review  of  Judoiort, 

1, 6,  8;  Vendor  and  Purchaser,  1. 

DISAFFIRMANCE. 
See  Contract,  7;  Infant;  Promissory  Note,  9. 

DISCRETION. 
See  Practice,  2,  17;  Witness,  4. 

DESCRIPTION. 
See  Action  to  Quiet  Title,  1;  Mortgage,  18;  Real  Estate,  Ac- 
tion TO  Recover,  2;  Vendor  and  Purchaser,  5;  Will,  3. 

DITCHES  AND  DRAINS. 
See  Injunction,  2, 3. 
County  Commissioners.— Jurisdiction. — County  commissioners  have  juris- 
diction over  the  subject  of  the  construction  of  ditches  and  drains, 
and  their  determination  of  the  facts  essential  to  such  jurisdiction 
can  not  be  collaterally  attacked.  Marshall  v.  QiUy  402 

DIVORCE. 
See  Witness,  1. 

DOGS. 
See  Criminal  Law,  6,  7,  8. 

DUPLICITY. 
See  Promissory  Note,  1. 

EJECTMENT. 
See  Receiver;  Review  of  Judgment,  7. 

1.  Complaint.— A  complaint  in  ejectment  must  charge  diat  the  plaintiff 
is  entitled  to  the  possession  of  the  premises,  anatbat  the  defendant 
unlawfully  keeps  him  out,  and  this  with  reference  to  the  commence- 
ment of  the  action.  Vance  v.  Schroyer^  501 

2.  Sarne. — Tenants  in  Common.— Action  Bettoe^n.^The  possession  of  one 
co-tenant  is  the  possession  of  all,  and  there  can  be  no  right  of  action 
between  them,  or  those  holding  under  them,  to  recover  possession, 
unless  the  one  in  actual  occupancy  has  denied  the  right  of  ills  oo> 
tenant  or  done  something  equivalent  to  such  denial,  or  amounting  to 
an  ouster.  Ih, 

ELECTION. 
See  Railroad,  7  to  9. 

EQUITY. 
See  Review  of  Judgment,  8. 

ESTOPPEL. 
See  Corporation;  Gravel  Road,  11 ;  Guardian  and  Ward,  3;  Re- 
cognizance, 3;  Replevin  Bond,  2. 
Pleading.— Practice. — Where  the  plaintiff,  not  beinff  estopped  to  aver  a 
fact,  though  the  defendant  is,  alleges  that  fact  m  his  complaint,  it  is 
to  be  regarded  as  true  on  behalf  of  the  defendant,  on  demurrer  to  the 
complaint.  WUlson  v.  OUnnj  585 
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EVIDENCE. 
See  Abbitration;  Contract,  4,  5, 13, 14;  CmiaiTAL  Law,  1,  7;  De- 
OEDRNTS^  Estates,  4  to  8,  10;  Fraudulent  Conyetance,  4,  7; 
Guaranty,  8;  Instruction,  4,  7,  8;  Life  Insurance,  2;  mort- 
GAQE,  7,  8,  19;  New  Trial,  1  to  7;  Negligence,  7, 12, 14  to  16; 
Partnership,  4, 5 ;  Pleading,  3 ;  Practice,  3, 4, 14, 17 ;  Replev- 
in, 2 ;  Slander,  4 ;  Supreme  Court,  10, 14, 19, 21  to  24 ;  Trust  and 
Trustee,  5;  Verdict,  1;  Will,  1,  3;  Witness,  1. 

1.  Hearsay, — Pedigree. — Declarations  of  Ancestor. — Cross-Examination. — 
Declarations  concemiDg  pedi|rree  constitute  a  marked  exception  to 
the  rule  excluding  hearsay  evidence.  The  acts  and  declarations  of 
an  ancestor,  as  to  his  treatment  of  the  person  whose  pedigree  is  in 
dispute,  are  an  entirety,  and,  when  particular  instances  are  called 
forth  upon  direct  examination,  the  general  conduct  of  such  ancestor 
may  be  proved  on  cross-examination.         VeHaven  v.  DeHaven,  236 

2.  Same. — Witness.— VracUce. — On  such  cross-examination,  it  is  not  error 
to  refuse  to  permit  a  witness  to  answer  a  question  which  calls  for  a 
statement  made  by  the  ancestor  while  testifying  as  a  viitness  in  an 
action  affecting  his  personal  interests,  and  concerning  the  pedigree  of 
a  person  who  had  been  many  years  dead.  /&. 

3.  Same. — Proof  of  pedigree  is  restricted  to  the  declarations  of  deceased 
persons  who  were  related  by  blood  or  marriage  to  the  person  whose 
parentage  is  the  subject  of  investigation,  and  can  not  be  established 
by  proving  what  the  neighbors  thought  or  said  upon  the  subject  of 
the  paternity  of  the  pei-son  whose  pedig^e  is  in  dispute.  Ih. 

4.  Sartie. — Leading  Question. — Witness. — ^A  question  which  merely  men- 
tions the  subject  to  which  the  witness  is  desired  to  direct  his  answer 
is  not  leading.  It  is  impossible  to  examine  a  witness  without  refer- 
ring to  or  suggesting  the  subject  upon  which  he  is  to  answer.       lb. 

6.  Verdict. — Jury. — AfMavits. — Practice. — Affidavits  in  support  of  a 
charge  of  misconduct  on  the  part  of  a  juror,  which  contain  incompe- 
tent evidence,  are  properly, excluded.  Presser  v.  State,  274 

6.  iSame.— Where  an  instrument  contains  competent  and  incompetent 
evidence,  the  court  is  not  compelled  to  i-eceive  it  upon  the  trial  of 
any  question.  lb, 

7.  Withdraioal  of, — Harmless  Error.—there  is  no  avaUable  error  in  the 
admission  of  improper  evidence,  if  the  same  be  distinctly  withdrawn 
before  the  argument  begins,  and  the  jury  be  expressly  instructed  to 
disregard  it.  Blizzard  v.  Applegate,  51 6 

8.  Same. ^Attorney.— In  a  suit  by  an  attorney  to  recover  for  professional 
services  in  a  suit,  evidence  of  the  reputation  and  skill  of  the  opposite 
attorney,  and  of  the  ability  and  skill  displayed  by  the  plaintin,  if  it 
be  irrelevant,  is  also  harmless.  lb. 

EXCEPTION. 
See  Practice,  5, 6;  Supreme  Court,  20,  22. 

EXECUTION. 
See  Exemption;  Fraudulent  Conveyance,  2,  3, 8;  Replevin,  1, 

1.  Le^. — The  levy  of  an  execution  on  personal  property,  without  an 
actual  seizure  of  the  property  by  the  officer,  is  an  invalid  levy ;  but, 
if  the  officer  afterward  takes  possession  of  the  property,  thereafter 
the  levy  will  be  legal  and  valid.  Dawson  v.  Sparks^  88 

2.  Levy  by  Direction  of  Defendant. — Where  an  execution  defendant  di- 
rects that  the  execution  be  levied  upon  certain  proper^  designated 
by  him,  he  can  not  complain  that  the  officer  made  the  levy  thereon. 

Murphy  y.Hm^  229 
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3.  Sheriff^a  Sale. -^Property  must  be  in  FZeto.— The  failure  of  a  sherifi  to 
sell  personal  properly  at  the  place  designated  in  the  notice  of  sale  is 
such  an  irregularity  as  will  enable  the  execution  defendant  to  have 
the  sale  annmled ;  the  fact  that  the  property  was  not  present  at  the 
place  of  sale  is  of  itself  sufficient  to  invalidate  the  sale.  lb, 

4.  CoMent  to  Levy  and  Sale.— 11  an  execution  debtor  directs  a  sheriff  to 
levy  upon  and  sell  certain  property,  it  can  not  be  inferred  that  he 
consented  to  a  sale  in  violation  of  law.  Ih, 

EXEMPTION. 
Penalty. — Tollt. —  Contraet.—Judament. —  Exeeuthn.^-A  judgment  for  a 
penally  provided  by  statute  for  running  by  a  toll-gate  to  avoid  pay- 
ing toll  18  not  founded  upon  a  contract,  express  or  implied,  and  the 
judgment-debtor  is  not  entitled  to  claim  Ills  property  as  exempt  from 
execution  and  sale  on  such  judgment.  Keller  v.  McMahon^  62 

EXHIBITS. 
See  Fraudulent  Ookvetakce,  12;  Plbadiko,  9,  Town^  2. 

EXPERT. 
See  Contract,  13. 

FAILUBE  OF  CONSIDERATION. 
See  Instruction,  10;  Promissory  Note,  2, 3, 6. 

FAILURE  OF  PROOF. 
See  Railroad,  5. 

FENCE. 
See  Railroad,  1  to  4, 10. 

FORECLOSURE. 
See  Mortoaoe;  Vendor  and  Purchaser,  13, 14;  Verdict,  1. 

FRAUD. 
See  Chattel  Mortgage,  2;  Mistake, 3,4;  Mortgage,  12, 16;  Pbom- 
issoRY  Note,  2, 11 ;  Replevin,  1 ;  'Vendor  and  Purchaser,  10; 
Verdict,  1. 

1.  Burden  of  Proof  .—The  burden  of  proving  fraud  is  on  the  party  alleg- 
ing it.  McLaughlin  v.  Ward,  383 

2.  Pleading.— Mistake.— A  complaint,  alleging  that  a  banker,  expert  in 
making  computations,  in  settling  a  complicated  account  witii  one 
who  is  incapable  of  making  such  computations,  falsely  and  fraudu- 
lently made  out  an  indebtedness  to  himself  of  93,450.05,  when  only 
92,000  was  really  due,  and  thereby  obtained  payment  of  a  larger 
sum,  in  known  reliance  upon  his  computation,  Is  good  on  demurrer. 

Worley  v.  Moare^  567 

3.  8ame.—DUigence.—lii  such  case  the  rule,  that  one  who  deals  with  an- 
otlier  in  cases  where  there  is  no  relationship  of  trust  and  confidence 
existing  must  use  ordinary  diligence  to  protect  his  own  interests, 
does  not  apply.  Ih. 

FRAUDULENT  CONVEYANCE. 

1.  Promissory  Note. — Until  a  right  of  action  on  a  promissory  note  so* 
crues  to  the  holder  thereof,  he  can  not  maintain  a  suit  to  subject  to 
its  payment  land  of  the  maker  alleged  to  have  been  fraudulently 
conveyed.  Evans  v.  Thombwrg^  106 

2.  Return  of  *'No  Property  Found.^^—Insuffldent  Property  to  Pay  Ddft.— 
A  return  of  ^'no  property  found' ^  makes  a  prima  fade  case  and  an- 
thorizes  the  bringing  of  an  action  in  the  nature  of  a  creditor's  biU, 
for  the  purpose  of  suojecting  property,  alleged  to  have  been  fraudu- 
lently conveyed,  to  the  payment  of  the  judgment,  notwiUistandlng 
the'  execution  defendant  may  have  had  some  property  subject  to  ex- 
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edition  which  was  not  found  by  the  sheriff,  but  not  enough  to  pay 
all  his  debts,  or  all  of  his  debt  to  the  plaintiff.  Lee  v.  Zee,  251 

3.  Instruction,— In  such  case,  an  instruction  that  plaintiff,  to  recover, 
must  prove  that  the  defendant,  at  the  time  of  said  conve^rance  and  at 
the  commencement  of  this  action,  had  no  property  subject  to  levy 
and  sale  on  execution,  was  erroneous,  and  it  is  no  defence  to  alleee 
and  prove  that  the  defendant  at  these  times  had  some  property  sud- 
ject  to  execution,  but  not  enough  to  pay  all  his  debts,  or  all  of  his 
debt  to  the  plaintiff.  lb. 

4.  Statements  of  Grantor . — Evidence, — Conspiracy. — Statements  made  by 
a  grantor  after  he  has  parted  with  his  title,  tending  to  impeach  his 
grantee^s  title,  are  inadmissible,  as  a  general  rule;  out,  if  a  conspir- 
acy to  defraud  the  creditors  of  the  grantor  is  first  shown  to  exist,  the 
statements  are  admissible.  Kennedy  v.  Divine^  490 

5.  Instruction. — Consideration.—Ia  an  action  to  set  aside  an  alleged 
fraudulent  conveyance,  it  is  error  to  instruct  that,  if,  after  making  a 
conveyance  without  consideration,  the  grantor  did  not  have  unin- 
cumbered property,  subject  to  execution,  sufficient  to  pay  all  his 
debts,  the  conveyance  was  fraudulent  as  against  a  creditor. 

Wooters  v.  Osbom^  613 

6.  Same.—Qaestion  of  Fact.— Consideration.— It  is  a  question  of  fact,  un- 
der the  statute,  whether  a  conveyance  shall  be  deemed  fraudtdent, 
and  no  conveyance  can  be  adjudged  to  be  fraudulent  solely  because 
it  was  not  founded  on  a  valuable  consideration.  lb. 

7.  Bame.-PracUce. — Evidence. — Supreme  Court.— The  Supreme  Court 
can  not,  in  such  case,  look  into  the  evidence  for  the  purpose  of  de- 
termining whether  the  error  in  the  instruction  was  harmless.        lb. 

8.  Creditor's  MigfU  to  Set  Aside.— Waiver.— Taking  of  Note  for  Debt.— A 
creditor  who,  after  a  fraudulent  conveyance  of  real  estate  by  his 
debtor,  takes  a  note  for  the  debt,  does  not  thereby  waive  his  right  of 
action  to  subject  the  land  to  his  execution.  Stout  v.  Stout,  537 

9.  Same. — Partition. — In  such  case  he  does  not  waive  his  action  by  join- 
ing in  a  deed  of  partition,  whereby  the  portion  fraudulently  conveyed 
is  set  off  to  such  grantee,  especially  where  a  contrary  intention  is  ex- 
pressly shown.  lb. 

10.  Same.— Trustee.— %w^  conveyance  is  valid  between  the  parties,  and 
'  the  grantee  is  a  trustee  for  the  creditor.  lb. 

11.  Same. — Confirmation.— In  order  to  operate  as  a  confirmation  of  title, 
the  act  of  the  creditor  must  be  intended  to  be  a  direct  recognition 
and  acknowledgment  of  the  validity  of  the  transfer,  and  not  the  re- 
sult of  a  mere  collateral  arrangement.  lb. 

12.  Pleading.— Practice.— Copy  of  Deed.— Parties.— In  a  complaint  to  set 
aside  a  conveyance  as  fraudulent,  it  is  not  necessary  to  set  out  a  copy 
of  the  deed.  If  the  transfer  was  effected  through  mesne  conveyances, 
the  parties  to  the  intermediate  deeds  are  not  necessary  parties.    lb. 

FBAUDULENT  REPRESENTATIONS. 
See  MoBTaAGE,  12;  Pbomissoby  Notb,  2,  3, 11;  Railroad,  9;  Ven- 
dor AMD  Purchaser,  9  to  12. 

GRAVEL  ROAD. 

1.  Constitutional  Law.— Act  Z  577.— The  act  of  March  3d,  1877,  author- 
izing taxation  in  aid  of  the  construction  of  gravel  roads,  is  constitu- 
tional. Bichette  v.  Spraker,  371 

2.  Same.— Statute  Construed.'—NoUce.-Vn^&t  the  provisions  of  such 
act,  the  notice  provided  for  therein  is  such  as  to  fully  guard  and  pro- 
tect the  rights  of  aU  whose  lands  are  liable  to  be  assessed.  lb. 
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3.  Same.-^PeUtion  Attacked  Collaterally. — Board  of  CommisHonert. — If 
there  was  any  petition  at  all  before  the  boaxdof  commisaiOQer^ 
asking  for  the  issuing  of  bonds  for  the  building  of  a  gravel  road,' 
its  sufficiency  can  not  be  questioned  collaterally.  76. 

4.  Same.-^urisdiction. — Collateral  ^ttocA;.— Where  an  inferior  tribunal 
is  required  to  ascertain  and  decide  upon  facts  essential  to  its  jurisdic- 
tion, its  judgment  thereon  can  not  be  collaterally  attacked.  lb. 

5.  Same. — Sale  of  Bonds, — Injunction. — ^The  sale  for  less  than  par,  of 
bonds  issued  under  such  act  by  the  commissioners,  is  not  sufficient  to 
avoid  the  assessment  of  benefits  to  lands,  or  to  authorize  an  injunc- 
tion of  the  tax  assessed.  lb, 

6.  Same. — Bonds. — Levy  of  Tax.— Discretion. — StatiUe  Constrtied. — ^Un- 
der sec.  7  of  such  act,  the  board  of  commissioners  have  a  reasonable 
discretion  to  so  arran^  the  time  that  the  tax  can,  with  reasonable 
certainty,  be  collected  m  time  to  discharge  the  bonds  issued  for  the 
improvement.  Where  a  discretion  is  conferred  upon  inferior  tribu- 
nals, courts  will  not  attempt  to  control  its  exercise,  and  will  inter- 
fere only  in  case  of  its  abuse.  lb. 

7.  Same. — Injunction. — Irregularities. — An  injunction  will  not  be  granted 
at  the  suit  of  a  tax-payer,  on  account  of  irregularities  in  the  proceed- 
ings of  county  officers,  where  there  is  authority  to  levy  the  tax.    /d. 

8.  Same. — Omissions  in  Assessment. — Statute  Construed. — ^Under  sec.  5 
of  such  act,  ample  authority  is  conferred  upon  the  commissioners  to 
make  all  needed  corrections,  and  to  supply  all  omissions  in  the  as- 
sessments of  lands  for  the  improvement;  and  it  will  be  presumed, 
in  the  absence  of  anything  to  the  contrary,  that  the  commissioners 

S  laced  all  the  lands  upon  the  assessment  list;  but  the  failure  to  do  so 
oes  not  vitiate  the  entire  assessment  or  authorize  an  injunction.  lb. 

9.  Same. — Assessment. — Discretion. — Under  such  act,  the  power  of  as- 
sessing benefits  and  damages  to  land  is  delegated  to  the  viewers  and 
commissioners,  and  their  decision  thereon  cannot  be  controlled  by 
injunction.  lb. 

10.  Same. — Addition  of  Per  Centum  to  Assessment  by  Auditor. — ^The  fact, 
that  the  county  auditor  added  twenty  per  centum  to  the  assessment 
for  the  cost  of  constructing  the  road,  will  not  authorize  an  injunction 
restraining  the  collection  of  the  entire  assessment.  If  the  original 
assessment  is  valid,  and  the  per  centum  added  illegal,  an  action  Jor 
an  injunction  for  that  cause  can  not  be  maintained  until  the  amount 
legally  assessed  is  paid  or  tendered.  lb. 

11.  Same. — Estoppel. — Taxes. — There  may  be  an  estoppel  in  cases  of 
assessments  for  local  purposes,  as  in  cases  of  assessment  of  general 
taxes.  lb. 

12.  Assessment. — Petition. — Affldavit. — ^A  sworn  petiton,  under  the  act  of 
March  2d,  1877,  to  the  auditor  to  place  an  assessment,  made  under 
the  act  of  May  14th,  1869,  on  the  duplicate,  may  serve  the  puriK>6e  of 
both  petition  and  affidavit.         Ludlow  v.  Union^  etc.,  O.  B.  Co.,  409 

13.  Same. — ^Such  petition  need  not  show  the  amount  of  liabilities  of  the 
company  or  of  the  directors,  incurred  for  money  or  labor  or  mate- 
rials in  the  construction  of  the  road,  nor  how  much  of  the  assessment 
is  needed  to  pay  liabilities,  nor  whether  the  road  is  completed.     lb. 

14.  Same.— County  Auditor.— The  auditor  can  not  decide  upon  the  valid- 
ity of  the  assessment,  and  no  question  can  arise  upon  the  subject 
unless  he  places  it  on  the  duplicate  for  collection.  lb. 

15.  Same.—When  Petition  Conclusive.'—WhUe  the  auditor  can  not  be  re- 
Quired  to  act  without  a  proper  petition,  once  he  has  acted  and  placed 
the  assessment  on  the  duplicate,  there  can  be  no  inquiry  into  the 
sufficiency  of  the  petition  or  affidavit.  lb. 
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16.  Same,— InjuncUon,— The  party  seeking  an  injunction  must  show,  not 
that  the  necessary  facts  were  not  stated  in  the  petition,  but  that  they 
did  not  exist.  lb, 

17.  Same, — ConstUutional  Law. — ^The  act  of  March  2d,  1877,  upon  the 
subject  of  gravel  roads,  is  constitutional.  lb. 

GUARDIAN  AND  WARD. 
See  Bankruptcy. 

1 .  Unknown  Heirs. — Common  Pleas  Court.  —  Jurisdiction .  — Bond. — The 
statute  did  not  authorize  the  court  of  common  pleas  to  appoint  guar- 
dians "for  unknown  heirs."  It  could  not  do  so  without  express  au- 
thority. It  had  no  chancery  powers  upon  the  subject.  Such  an  ap- 
pointment was,  therefore,  void,  and  the  bond  given  by  the  guardian 
thus  appointed  is  void  as  a  statutory  bond. 

State,  ex  reh,  v.  McLaughlin,  335 

2.  Same. — Void  Sale  of  Real  Sstate. — Common-Law  Bond. — A  sale  of 
real  estate  by  such  a  guardian  was  void;  no  title  passed  to  the  pur-^ 
chasers  by  it;  the  guardian  secured  no  rights  by  it,  and  the  bond  was 
without  consideranon,  and  invalid  as  a  common-law  bond.  lb. 

3.  Same. — Estoppel.  —  In  an  action  on  such  bond,  a  demurrer  to  the 
complaint  raises  no  question  of  estoppel.  lb. 

4.  Same. — Jurisdiction. — Infancy. — Presumption. — Infancy  is  a  jurisdic- 
tional fact  to  be  ascertained  by  the  court,  and  must  exist  to  author- 
ize the  appointment  of  a  guardian.  The  appointment  does  not  con- 
clude the  fact.    It  may  be  presumed.  lb. 

5.  Same. — Appointment. — ^Where  it  affirmatively  appears  that  the  court 
had  not  the  means  of  ascertaining  the  age,  condition  and  circum- 
stances of  the  persons,  the  appointment  of  a  guardian  for  them  must 
be  held  void.  '  /&» 

GUARANTY. 

1.  Notice  of  Aec^tance.— Where  there  is  an  existing  debt,  known  to  the 
guarantor,  it  is  not  necessary  that  the  creditor  should  notify  him  of 
the  acceptance  of  the  guaranty.  Wills  v.  Boss^  1 

2.  Same. — When  Notice  ^eg«ired.— Where  there  is  a  proposition  to  guar- 
antee an  unascertained  debt  to  be  created  in  the  future,  notice  of  ac- 
ceptance is  necessary.  lb. 

3.  Bevival  of  Contr<ict  not  Enforceable  Because  of  Statute  of  Frauds.—A 
subsequent  written  guaranty  of  payment,  for  goods  furnished  under 
a  precedent  verbal  guaranty,  is  supported  by  Uie  obligation  created 
by  the  precedent  verbal  promise.  lb. 

4.  Consideration,  how  Ascertained. — The  entire  business  transaction  be- 
tween the  parties  is  to  be  looked  to  in  ascertaining  the  consideration 
for  the  contract  of  guaranty.  /&• 

6.  Consideratton.— Forbearance  to  Principal. —An  agreement  to  forbear 
for  an  indefinite  time,  and  actual  forbearance  for  a  reasonable  pe- 
riod, are  a  sufficient  consideration  for  the  guarantor's  undertaking. 
If  no  specific  time  is  fixed  bv  the  agreement  of  the  parties,  the  law 
presumes  that  a  reasonable  time  was  intended.  lb. 

6.  Construction.— Contracts  of  guaranty,  like  all  other  contracts,  are  to 
be  read  by  the  light  of  the  circumstances.  lb. 

7.  Description  of  Debt  Qnaranteed.— It  is  not  necessary  that  the  debt 
guaranteed  should  be  described  with  minute  particularity.  lb. 

8.  Parol  Evidence.— P&rol  evidence  is  competent  for  the  purpose  of  ap- 
plying a  contract  of  guaranty  to  its  subject-matter.  lb. 

9.  Consideration.— Under  the  statutes  of  this  State,  it  is  not  necessary 
tiiat  the  consideration  for  the  guaranty  should  be  in  writing.        lb.. 
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HARMLESS  ERROR. 
See  Action  to  Quist  Title,  2 ;  Contract,  9 ;  Evidence,  7, 8 ;  Fraud- 
ulent Convetance,7;  Instruction,  5, 11;  Partner8Hip,5;  Trust 
AND  Trustee,  5. 

HEIRS. 
See  Decedents*  Estates,  3, 4, 9:  Guardian  and  Ward;  Mortgage, 

5,6. 

HIGHWAY. 
See  Railroad,  4. 

HUSBAND  AND  WIPE. 
See  Mortgage,  1  to  6, 22, 23;  Negligence,  7, 8;  Statute  of  Limita- 
tions, 2;  Witness,  1. 

1.  Antenuptial  Contract. — Widow^8  Interest  in  Personal  Estate.— Yfhere 
an  antenuptial  contract  had  been  executed,  the  provisions  of  which 
show  that  the  husband  intended  to  and  did  limit  and  define  the  inter- 
est which  the  wife  shpuld  take  in  his  propertr,  should  she  survive 
him,  and  she  accepted  the  provision  therein  made  for  her,  such  agree- 
ment bars  the  right  of  such  widow  to  the  sum  allowed  by  statute  to 
a  surviving  wife.  Shaffer  v.  Matthews^  83 

2.  Surviving  W\fe*»  Interest  in  Bedl  Estate.— Conveyance. — A  surviving 
wife  is  not  entitled  to  an  interest  in  lands  held  by  the  husband  during 
the  marriage,  and  in  the  conveyance  of  which  she  did  not  join,  if  his 
seizin  was  merely  instantaneous.  Jofmson  v.  Plume^  1 66 

3.  Mortgage, — Seizin. — ^A.  owned  land,  and  desiring  B.  to  obtain  for  him 
a  loan  of  9o00  from  the  sinking  fund,  for  such  purpose,  conveyed  the 
land  to  B.,  who  executed  a  mortgage  for  such  sum  to  said  fund,  and 
on  the  same  day,  without  his  wii^  joining  him,  reconveyed  the  land 
to  A.  After  B.'s  death,  his  wife  claimed  one-third  in  fee  of  said  land. 

Seldy  that  B.^s  seizin  was  instantaneous,  and  that  his  wife  was  not  enti- 
tled to  any  interest  in  said  land.  lb. 

4.  Married  Woman, — ^A  married  woman  can  not  maintain  a  suit  for  de- 

5 riving  her  of  the  support  and  society  of  her  husband.    Elliott,  C. 
.,  and  Woods,  J.,  dissent.  Logan  v.  Logan,  558 

INDICTMENT. 
See  Criminal  Law,  20, 21. 

INFANT. 
See  Guardian  and  Ward;  Promissory  Note,  10. 
IHsailirmance  of  Contract. — ^Z>eed.— The  question,  as  to  what  is  a  reason- 
able time  within  which,  after  reaching  full  lUB^e,  a  deed  made  during 
infancy,  may  be  disaffirmed,  depends  upon  the  circumstances  of  the 
case  as  they  appear  by  the  evidence,  ana  is  therefore  for  the  jury  and 
not  for  the  court;  and  it  is  error  to  instruct  the  jury,  that,  u  imme- 
diately on  reaching  full  age  the  infant  had  knowlcnlge  that  he  was 
not  bound  by  the  deed,  but  did  not  disaffirm  for  a  period  of  ten 
months,  the  time  was  unreasonable.  Wiley  v.  WUMon^  596 

INJUNCTION. 
See  Gravel  Road,  6  to  10, 16;  Vendor  and  Purchaser,  13, 14. 

1.  Pleading.— Practice.— It  is  error  to  grant  a  temporary  injunction 
without  a  complaint  or  affidavit  stating  facts  authorizing  sucm  relief, 
or  without  a  prayer  therefor  in  the  complaint. 

College  Comer,  etc.,  G.  E.  Co.  v.  Moss,  139 

2.  Public  LiUh. — KoUce. — Viewers.— Statute  Construed,— It  is  not  cause 
for  enjoining  the  letting  of  the  work  of  cutting  a  ditch,  under  the  act 
of  March  9ui,  1875,*  that  the  name  of  the  plaintiff,  as  owner  of  land 
to  be  affected,  was  not  in  the  published  notices  of  the  filing  of  the 
petition  for  the  ditch,  or  that  the  viewers  did  not  report  the  cost  of 
cutting  the  same.  Fea^OkersU^  v.  SmaU,  143 
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3.  Same.—Land'Owners.—I^otice.^CoUateral  AUaciC'^The  statutory  re* 
qnirement,  that  the  notice  contain  the  names  of  land-owners,  is  not 
abaolntely  mandatory,  and  the  averment  that  the  viewers  did  not  re- 
port the  cost  does  not  necessarially  mean  that  the  record  does  not 
show  such  report,  but  only  that  the  report  was  defective  or  forged^ 
or  like  matters  which  can  not  be  inquired  into  collaterally.  lb, 

4.  Where  there  is  an  adequate  legal  remedy,  an  injunction  can  not  be 
sustained.  BicketU  v.  Spraker,  371;  Marshall  v.  QUly  402 

6.  Contract. — As  a  rule,  the  question  whether  work  has  or  has  not  been 
done  according  to  contract  can  not  be  tried  in  actions  for  Injunc- 
tion. •  lb. 

6.  Tax.— 7>nder.-~0ne  who  seeks  to  enjoin  the  collection  of  a  tax, 
where  part  is  legal  and  part  illegal,  must  tender  payment  of  that 
part  which  is  legally  collectible.  lb, 

7.  iVactic6.— SpeciUcations  of  the  grounds  for  injunction  may  be  either 
demurred  to  or  answered..  lb* 

INSANITY. 
See  Contract,  7. 

INSTRUCTION. 
Crimtkal  Law,  2,3,8,11,12,22;  Fraudulent  Convetancb.  3, 4; 
New  Trial,  8;  Neglioemce,  5,  9,  12;  Practice,  1;  Supreme 
Court,  2, 7, 22. 

1.  Dtfects  Oured.— An  obscure  and  loosely-worded  instruction  may  be 
cured  by  a  clear  and  distinct  one,  and  by  an  answer  to  an  interroga- 
tory. Pittsburgh,  etc.,  B.  B.Co.  v.  Noely  110 

2.  Practice,— It  instructions  on  particular  or  additional  points  are  de- 
sired, they  must  be  requested.  lb. 

3.  Presumption,— Unless  the  contrary  is  shown,  it  will  be  presumed  that 
such  oUier  instructions,  besides  mose  in  the  record,  as  were  neces* 
sary  to  enable  the  jury  to  understand  the  case,  were  given.  lb. 

4.  Evidence, — ^An  instruction,  that  evidence,  which  merely  tends  to  prove 
a  fact,  really  proves  it,  should  not  be  given.    CoUrell  v.  SJiadley,  348^ 

5.  Harmless  JFrror.— Immaterial  instructions  given,  which  from  their 
nature  could  not  have  injured  the  appellant,  will  not  entitle  him  to 
a  new  trial.  Shryer  v.  Morgan,  479 

6.  Practtee,— It  Is  not  error  to  refuse  an  instruction  substantially  given 
in  another  form.  Bliezard  v.  Applegate,  51 6 

7.  ConfiUA  of  Evidence,— Jury,— It  is  not  the  privilege  of  the  jury  to  rec- 
oncile conflicting  evidence  or  not,  as  whim  or  caprice  may  suggest: 
but,  when  it  can  be  reasonably  done,  it  is  a  duty  to  be  performed 
with  care  and  judgment,  and  so  the  court  should  instruct.  lb, 

8.  Preponderance  of  Evidence.— Where  there  is  a  conflict  of  evidence  as 
to  the  value  of  services  sued  for,  the  court  should  refuse  to  instruct 
the  jury,  that,  if  it  can  not  determine  whether  the  plaintiff  or  defend- 
ant has  the  preponderance  of  evidence,  it  should  find  for  the  defend- 
ant, lb. 

9.  Value  of  Services.—  Set-Off,— In  a  suit  for  labor  and  services,  payment 
and  set-off  being  pleaded,  it  is  not  error  to  instruct  the  jurv,  that 
they  should  cUloio  the  plaintifi  the  fair,  reasonable  value  of  the  ser- 
vices as  shown  by  the  proof,  when  other  instructions  direct  that  the 
defendant  be  cUlotoed  for  such  payments  and  set-off  as  the  evidence 
establishes.  lb. 

10.  Consideration.— An  instruction,  being  applicable  to  the  issues  and  evi- 
dence, that  ^<If  it  is  shown  that  the  note  in  suit  was  given  after  the 
suit  of  B.  and  others  against  B.  was  afOrmed,  and  after  the  work  for 
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which  the  note  was  ffiven  was  performed,  these  are  facts  jou  should 
consider  in  connecaon  with  the  other  evidence,  in  d'etermininjr 
whether  either  a  want  or  failure  of  consideration  lias  been  proved,^ 
is  not  erroneous.  lb. 

11.  Same, — Attorney, — ^The  jury  was  instnicted  that,  "If  B.  employed  A. 
to  prosecute  a  suit  (for  which  services  a  recovery  was  sought),  and  A. 
faithfully  discharged  his  duty  therein,  he  is  entitled  to  be  paid  there- 
for, if  he  has  not  been  paid,  although  the  litigation  terminated  to  the 
dissatisfaction  and  detriment  of  B.  ^^  At  most,  this  was  harmless ;  but, 
if  the  evidence  was  such  as  to  involve  want  of  success  as  an  element 
in  determining  the  value  of  the  services,  then  it  was  proper.         lb. 

12.  Same, — Prejudice, — It  is  not  error  to  admonish  the  jury  of  the  gravity 
of  the  duties  resting  on  both  jury  and  court  in  the  trial  of  a  cause,  or 
to  impress  upon  the  jurv  the  necessity  of  carefully  avoiding  the  in- 
fluence of  prejudice ;  and  if,  in  the  conduct  of  the  cause,  an  attempt 
has  been  made  to  excite  class  prejudice,  on  account  of  the  profession 
or  employment  of  either  party,  it  is  the  duty  of  the  court  thus  to  re- 
buke it.  lb, 

13.  Same, — Attorney, — ^The  refusal  of  the  court  to  allow  an  attorney,  in 
his  argument  to  the  jury,  "to  comment^*  on  instructions  which  the 
court  had,  before  argument,  indicated  its  purpose  to  give,  under  the 
statute  TR.  S.  1881,  sec.  534),  when  the  nature  of  the  comments  pro- 
hibited IS  not  shown  by  the  record,  is  not  available  error.  lb. 

14.  Practice.—The  court  need  not  repeat,  in  another  form,  Instructions 
which,  of  its  own  motion,  it  has  substantially  given. 

Logan  v.  Logan^  558 
INSURANCE. 
See  Life  Insurance. 

INTENTION. 
See  CONTBAOT,  6 ;  Mortgage,  5, 7 ;  Taxes,  3 ;  Tritst  and  Trustee,  1 ; 

Will,  1. 

INTERROGATORIES. 
See  Supreme  Court,  17. 
1.  Jury .~By  consenting  to  the  discharge  of  the  juiy  without  objection 
to  answers  to  interrogatories  returned  with  the  verdict,  the  defend- 
ant accepts  them  as  sufficient.  City  of  Huntington  v.  Breen^  29 

a.  Interrogatories  Befuaed,— It  was  not  error  to  refuse  to  submit  to  the 
jury  interragotories  which,  answered  either  way,  could  not,  by 
themselves  nor  with  others,  have  affected  the  result. 

Pittsburgh^  etc,,  B,  B,  Co,  v.  Noel^llO 

JUDGE,  SPECIAL. 
See  Judgment,  5;  Jurisdiction,  3. 

JUDGMENT. 
See  Criminal  Law,  19;  Exemption;  Jurisdiction,  2;  Mortgage, 
3, 4, 10  to  12, 17, 22, 23;  Partition;  Real  Estate,  Action  to  Re- 
cover, 1 ;  Review  of  Judgment;  Slander,  1 ;  Supreme  Court, 
8,16. 

1.  Inferior  Court, — Collateral  Attack. — Jurisdiction, — ^The  judgment  of  an 
inferior  court  can  not  be  questioned  collaterally,  or  the  proceedings 
enjoined,  on  account  of  errors  or  irregularities  which  do  not  affect 
the  jurisdiction.  Featherston  v.  Small,  143 

2.  Same, — Preemption.— Where  the  court  has  jurisdiction  to  proceed, 
and  does  proceed,  the  same  presumptions  prevail  in  favor  of  its  ac- 
tion and  of  the  verity  of  its  record  as  if  its  powers  were  general.  lb, 

3.  Action  to  Set  Asidc^Excuse  for  Failure  to  Dtfend,—Deeiaration8  of 
Assignor  of  Note, — Fraud.^-A  defendant  in  an  action  upon  a  prom- 
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i8£Sory  note,  and  to  foreclose  a  mortgage  securing  it  can  not  excuse  a 
failure  to  appear  and  defend  upon  the  ground  that  reliance  was 
placed  upon  the  declarations  of  a  former  owner  of  the  note  as  to  the 
judgment  sought,  but  who,  as  the  defendant  knew,  had  assigned  it 
prior  to  the  time  the  declaraations  were  made;  and  the  mere  fact, 
that  judgment  was  taken  upon  the  note  in  the  name  of  such  former 
owner,  is  not  sufficient  to  authorize  the  inference  of  bad  faith  on  his 
part.  Birch  v.  FrarUZy  199 

4.  Same* — Default, — Diligence. — Delay. — Negligence. — Statute  Construed, 
— ^Although  two  years  is  allowed  by  section  99, 2  R.  S.  1876,  p,  82,  to 
a  party,  in  which  to  file  an  application  to  set  aside  a  judgment  taken 
against  him,  on  account  of  surprise,  etc.,  yet  he  is  not  excused  from 
showing  that  he  has  acted  promptly  and  diligently  after  discovery 
of  the  default  and  judgment,  and  if  he  be  unreasonably  negligent  in 
applying  for  relief,  he  will  obtain  none.  A  dela^r  of  twenty-three 
months  and  eighteen  days,  after  knowledge  of  the  judgment,  is  such 
unreasonable  delay  as  to  be  of  itself  a  sufficient  reason  for  denying 
an  application  to  set  aside  the  judgment.  lb. 

5.  Jurisdiction. — Common  Pleas  Court. — Default. — Statute  Construed, — 
Action  to  Quiet  Title, — Under  the  provisions  of  sections  9  and  10  of 
the  act  of  1852,  establishing  the  court  of  common  pleas,  that  court 
had  no  jurisdiction  of  a  cause  in  which  the  judge  thereof  w^as  inter- 
ested as  counsel.  Its  judgment,  i*endered  in  such  a  cause  against  a 
defendant  on  default,  was  void ;  a  purchaser  of  land  on  execution 
sale  to  satisfy  the  jud^ent  took  no  title,  and  the  owner  of  the  land 
can  maintain  suit  agamst  him  to  quiet  his  title. 

Fechheimer  v.  Washington^  366 

6.  Default. — Unsoundness  of  Mind. — Unsoundness  of  mind,  amounting 
to  incapacity  to  do  or  understand  business,  is  good  cause,  under  sec- 
tion 99  of  the  code  of  1852,  for  setting  aside  a  default. 

McClain  v.  DaviSy  419 

7.  Supreme  Court. — Special  Finding. ^The  decision  of  the  Supreme  Court, 
that  ^'Judgment  should  have  been  rendered  for  the  defendant  upon 
the  special  findings  upon  the  motion  therefor,^'  upon  return  of  the 
case  below,  entitles  him  to  judgment,  notwithstanding  the  general 
verdict  in  favor  of  plaintllf.  Smith  v.  Zent,  474 

JURISDICTION. 
See  Constable;  Ditches  and  Drains ;  Gravel  Road, 4 ;  Guardian 

AND  Ward;  Judgment,  1,  2,  5;  Pleading,  7;  Recognizance. 
1,    Void  Warrant. — Justice  of  the  Peace. — A  justice  of  the  peace  can  not 
acquire  jurisdiction  of  a  person  accused  of  crime  upon  an  Illegal  ar- 
rest made  under  color  of  a  void  warrant.  State  v.  Wenzely  428 

12.  Collateral  Attack. — Judgment.— The  judgment  of  a  court  upon  its  own 
light  to  take  jurisdiction  can  not  be  coDaterally  questioned.  lb. 

3.  Special  Judge.— Attorney.— yf here,  upon  change  of  venue  for  objec- 
tion to  the  judge,  an  attorney  is  appointed  to  try  the  cause,  and  en- 
ters upon  that  duty,  he  ^11  not  lose  jurisdiction  to  try  it  because  of 
a  continuance,  If  at  the  time  appointed  he  presents  himself  and  pro- 
ceeds with  it.  Wilson  v.  Piper^  437 

JURY. 
See  Criminal  Law,  17, 19;  Evidence,  5;  Instruction,  7;  Interrog- 
atory ;  Special  Finding,  2. 

JUSTICE  OF  THE  PEACE. 

See  Bailment;  Constable;  Criminal  Law,  5;  Jurisdiction,  1; 

Pleading,  10;  Replevin  Bail;  Replevin  Bond,  1. 
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LANDLORD  AND  TENANT. 
See  Lease. 

1.  Notice  to  Quit, — Where  a  tenancy  is  for  a  time  fixed  and  certain,  no 
notice  to  quit  is  necessaiy.  Alcorn  v.  Morgan^  184 

2.  Lease. — Contract.— No  precise  form  of  wordd  is  necessary  to  make  a 
lease.  Any  written  instrument  expressing  the  agi-eement  of  the 
parties,  signed  by  one  and  accepted  and  acted  upon  by  tbe  other, 
will  be  obligatory  upon  both.  lb. 

See  Landlord  and  Tenant. 

Con8truction.^Bent. — A  written  lease  of  a  farm  for  the  term  of  five  years 
from  September  1st,  1874,  stipulated  for  the  payment  of  rent  thus: 
<<In  consideration  of  said  cleared  land,  the  parties  of  the  second  part 
agree  to  pay  94.50  per  acre,  the  first  payment  to  be  due  December 
25th,  1S75,  and  the  balance  yearly  thereafter,  and  to  have  all  tbe 
woods-pasture,  houses  and  garden  on  said  farm  rent  free.^' 

Seldf  that  it  should  be  so  construed  as  to  require  the  payment  yeariy  of 
^e  sum  named.  Dodd  v.  Mitchell^  388 

LEGACY. 
See  Will,  4. 

LEGAL  DISABILITY. 
See  Contract,  7;  Promissory  Note,  10. 

LEVY. 
See  Execution. 

LICENSE. 
See  Liquor  Law,  2. 

LIEN. 
See  Mortoaoe,  12, 14, 15;  Supreme  Court,  13;  Taxes,  1, 2;  Tax  Ti- 
tle; Vendor  and  Purchaser,  13, 14;  Vendor's  Lien. 

LIFE-ESTATE. 
See  Conveyance. 

LIFE  INSURANCE. 

1.  Contract. — Condition.— Waiver. — A  condition  that  a  contract  of  life 
insurance  shall  be  void  on  account  of  any  misrepresentation  in  the 
application,  makes  the  contract  voidable  onl}*^  at  the  election  of  the 
insurer.  The  condition  may  be  waived  even  after  the  death  of  the 
f  nsured.  The  demand  and  receipt  of  premiums  or  assessments,  with 
Icnowledge  of  the  facts,  will  constitute  a  waiver. 

Masonic,  etc.^  Association  ▼.  Beck,  203 

2.  Same. — Witness. — Evidence. — Privileged  Communications. — A  state- 
ment, in  an  application  for  insurance,  of  the  name  and  residence  of 
the  family  physician  of  the  applicant,  does  not  operate  as  a  consent 
that  such  physician  may  testify  concerning  the  ailments  of  the  in- 
sured. Jb. 

LIQUOR  LAW. 

1.  Statute  Construed. — Constitutional  Law.— The  act  of  March  31st,  1879, 
Acts  1879,  p.  201,  authorizing  towns  to  license  the  sale  of  intozicat* 
ing  liquors,  is  not  unconstitutional  in  so  far  as  it  affects  the  rights  of 
dealere  who  had  obtained  license  to  retail  intoxicating  liquor  from 
the  county  authorities,  under  the  act  of  1875. 

McKinney  v.  Tovon  of  Salem,  213 

2.  License. — A  license  to  retail  liquor  is  neither  a  contract  nor  a  grant, 
but  a  mere  permit,  and  the  person  who  receives  it  does  so  with  the 
tacit  condition  and  knowledge  Uiat  it  is,  at  all  times,  within  the  con- 
trol of  the  Legislature  of  the  State.  lb. 
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MALICIOUS  TRESPASS. 
See  Criminal  Law,  6  to  8. 

MALPRACTICE. 
Pleading, — Contract, — A  complaint  against  a  surgeon  for  malpractice  in 
treating  a  broken  limb,  which  alleges  an  employment  of  the  defend- 
ant '^to  set  and  reduce  the  said  fracture  *  *  *y  and  to  attend  to 
and  cure  and  heal  the  same  for  a  certain  fee,  and  the  said  defend- 
ant undertook  and  entered  upon  such  retainer  and  employment,'* 
does  not  allege  or  imply  more  than  the  duty  which  the  law  imposes 
on  a  surgeon  who  undertakes  to  treat  such  an  injury,  viz. :  to  exer- 
cise reasonable  skill  and  care,  and  evidence  of  an  express  promise  to 
core  is  not  necessary  to  sustain  it.  Eoopingamer  v.  Levy^  465 

MANDAMUS. 
See  Town,  3. 

MANSLAUGHTER. 
See  Criminal  Law,  3. 

MARRIED  WOMAN. 
See  Husband  and  Wife;  Mistake,  5;  Mortoage,  1,3,4;  Slander,  3. 
Practice, — Voluntary  Appearance, — A  married  woman  may  appear  voltln- 
tarily  and  defend  an  action  against  her.  Shotts  v.  Boyd,  223 

MECHANIC'S  LIEN. 
Notice, — One  who  buUds  an  entire  building  may  acquire  a  lien  thereon  by 
filing  his  notice  within  sixty  days  after  the  completion  of  the  build- 
ing; bnt,  for  work  or  matenals  for  a  part  only  of  a  building,  the  no- 
tice must  be  filed  within  six^  davs  after  the  work  is  done  or  the  ma- 
terials furnished.    Woods,  j.,  dissents.         Thomas  v.  KiblingeTf  85 

MERGER. 
See  Mortgage,  8. 
Merger. — The  giving^  of  a  note  for  an  antecedent  debt  does  not  merge  the 
original  obligation,  unless  it  was  so  intended.       Stout  v.  Stout,  537 

MISTAKE. 
See  Contract,  6;  Fraud,  2,  3;  Mortgage,  5, 15;  Vendor  and  Pur- 
chaser, 6;  Will,  2,  3. 

1.  Pleading. — Notice.-^A  complaint  to  recover  money  paid  in  conse- 
quence of  an  error  in  computing  interest  in  making  a  settlement, 
which  fails  to  aver  that  the  defendant  had  notice  of  the  mistake,  is 
bad  on  demurrer.  It  is  not  necessary  in  such  complaint,  to  offer  to 
place  the  defendant  in  statu  quo.  Worley  v.  Moore,  567 

2.  Same, — Payment, — ^A  complaint,  alle^g  that  the  plaintiff  paid  to 
the  defendant  $1,500  to  apply  on  two  notes  held  by  the  latter  as  a 
banker  for  collection  against  the  former,  and  that  defendant  applied 
$600  thereof  upon  a  note  held  by  himself  against  the  payee  of  the 
two  notes,  and  that  the  plaintiff  was  compelled  afterward  to  pay  the 
$600,  but  averring  nothing  as  to  how  he  was  compelled  to  do  so,  is 
bad  on  demurrer.  It  shows  no  liability  of  the  defendant  to  the  plain- 
tiff for  the  money  misapplied.  lb, 

3.  Savie, — iSettZement.^JVaiMl.— To  a  complaint  to  recover  money  paid 
upon  a  settlement  made  by  mistake  and  fraud,  an  answer  averring 
that  the  pavment  was  made  by  a  convevance  of  land  from  the  plain- 
tiff to  the  defendant,  the  price  of  which  was  to  be  fixed  by  two  per- 
sons, who,  in  case  of  disagreement,  should  call  in  a  third,  and  who, 
havinff  disagreed,  called  upon  the  third  person,  who  was  corruptly 
bribed  by  the  plaintiff  to  place  a  false  valuation  on  the  land,  whereby 
the  defendant  was  made  to  allow  $1,400  in  excess  of  the  fair  value 
thereof,  is  sufficient  on  demurrer.  /&• 

Vol.  77.— 40 
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4.  Same. — Counter- Claim. — Conveyance.— JFVaud.— A  counter-claim,  to 
rescind  such  conveyance,  alle^ng  the  same  facts,  with  the  additioa 
that  the  defendant  did  not  discover  the  fraud  thus  practiced  upoa 
him  until  this  suit  was  begrun,  that  he  had  offered  to  rescind  and  re- 
convey  the  land,  and  therein  tendering  such  rescission,  averring  that 
the  deed  reconveying  is  brought  into  court  for  the  plaintiff,  is  also 
good.  lb. 

6.  Pleading. — Sufficiency  of  Complaint. — Mistake  of  Law . — Ordinarily,  the 
rule  is,  that  the  courts  will  afford  no  relief  against  mistakes  of  law. 
Where,  however,  the  plaintiff^s  complaint  showed  that  her  mistake 
as  to  her  legal  rights  was  induced  and  encouraged  by  the  misrepre- 
sentations of  the  defendant,  and  was  known  to  and  taken  advantm 
of  by  him,  and  that  he  could  not,  in  conscience,  retain  the  benent 
acquired  through  such  mistake,  such  a  complaint  will  state  a  cause 
of  action  sufficient  to  withstand  a  demurrer  thereto  for  the  want  (rf 
facts.    Elliott,  C.  J.,  dissenting.  Bales  v.  Bunt,  355 

6.  Pleading. ^Demand,^ A  complaint  to  correct  a  mistake  should  allese 
a  demand  and  refusal.  Axtel  v.  Chase,  74 

MORTGAGE. 
See  Chattel  Mortgage  ;  Husband  and  Wife,  3 ;  Promissory  Note, 
4  to  6;  Review  of  Judgment,  1 ;  Vendor  and  Purchaser,  12  to 
14;  Verdict,  1. 

1.  Married  Woman.-rPartnership  Debts. — Surety. — Partnership  Property 
to  be  First  Exhausted.— Where  a  woman  and  her  husband,  to  give 
*^a  secondary  security,"  for  the  payment  of  notes  of  the  partner- 
ship of  which  he  was  a  member,  already  secured  by  a  mortgage 
of  partnership  real  estate,  executed  a  mortgage  on  her  separate  rm 
estate,  they  became  sureties  for  the  firm,  anashe  is  entitled  to  have 
the  property  mortgaged  by  the  firm  exhausted  before  her  real  estate 
can  be  subjected  to  the  payment  of  such  firm  debts.  Moffitt  v.  JRoche,  48 

2.  Same. — Mortgagees  not  Debarred  of  Foreclosure. — ^Mortgagees  not  pro- 
vided for  in  a  decree  of  foreclosure  are  not  bv  it  debarred  from  after- 
ward foreclosing  the  mortgage  to  make  the  debts  owing  to  them  aod 
secured  thereby.  lb. 

3.  Same. — Personal  Judgments  Over. — Personal  judgments  over  against 
a  married  woman  and  her  husband,  on  the  promise  contained  in  tfadr 
mortgage  on  her  separate  real  estate  to  secure  debts  of  a  firm  of 
which  he  was  a  member,  were  erroneous.  Such  promise  of  a  mar- 
ried woman  is  not  binding  upon  her.  lb. 

4.  Same. — Judgment. — Firm  Notes. — Parties. — Practice. — In  such  case,  it 
is  error  to  render  a  personal  judgment  over  against  the  husband  on 
the  promise  contain^  in  the  mor^a^e,  he  beinff  a  surety,  or  on  notes 
of  the  firm,  over  his  plea  of  the  non-joinder  of  tne  other  joint  makers 
and  his  showing  that  they  are  within  the  jurisdiction  of  the  court.  lb. 

6.  Beformation.— Complaint.— Mistake  in  Description  and  Date.^Intentian 
of  Parties. — A  complaint  to  reform  a  mortgage  which  shows  that  by 
mistake  of  the  scrivener  a  term  in  the  description  of  the  land,  and 
the  year  in  the  date,  wei'e  written  different  from  the  term  and  the 
dat«  intended  by  the  mortgagors,  a  husband  and  wife,  contains  a 
cause  of  action  against  the  widow  and  heirs  of  the  husband  for  a  re- 
formation of  the  mortg^age,  to  conform  it  to  the  intention  of  the 
parties.  Jones  v.  Sweet,  187 

6.  Same. — Answer. — Foreclosure  not  a  Bar. — In  such  case,  an  answer  by 
tlie  widow  and  heirs  of  an  intestate  mortgagor,  that  the  mortgagee 
has  procured  a  decree  of  foreclosure  of  the  defective  mortgage,  con- 
stitutes no  bar  to  the  action.  lb. 

7.  Same. — Evidence. — Preliminary  Verbal  Contract. — Intention.— -On  trial 
of  such  action,  testimony  tending  to  show  the  facts  surrounding  the 
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parties  at  the  time  the  mortgage  was  executed,  and  the  preliminary 
verbal  contract,  is  competent  for  the  purppee  ot  ascertaining  the  in- 
tention of  the  parties,  and  whether  or  not  the  instrument  fairly 
speaks  that  intention.  76. 

8.  Same. — Contract,— Merger, — In  such  case,  the  general  rule,  that  prior 
verbal  negotiations  are  merged  in  the  writing,  and  can  not  be  proved 
for  the  purpose  of  controlling  or  modifying  the  written  contract, 
does  not  apply.  Ih. 

9.  Foreclosure, — Complaint, — Prayer, — Practice, — In  a  complaint  on  a 
note  and  to  foreclose  a  mortgage,  a  prayer  for  judgment  on  the  note, 
for  the  foreclosure  of  the  mortgage  and  for  all  other  pi*oper  relief,  is 
sufficient  to  authorize  any  relief  to  which  the  facts  pleaded  entitle 
the  plaintiff.  Shotts  v.  Boyd^  223 

10.  Decree, — Divisibility  of  Mortgaged  Premises,— In  rendering  a  decree  of 
foreclosure,  the  court  has  nothing  to  do  with  the  question  of  the  di- 
visibility of  the  mortgaged  premises,  except  where  there  are  several 
notes  secured  by  the  mortgage  and  some  of  them  are  not  due.      Ih, 

11.  Costs,— Judgment  Less  than  Fifty  Dollars,— Sec^on  633,  2  R.  S.  1876, 
p.  261,  and  not  sec.  397,  p.  194,  must  control  the  question  of  costs  in 
judgments  for  the  foreclosure  of  mortgages,  and  the  plaintiff  is  enti- 
tleato  costs,  although  the  redbvery  is  for  less  than  fifty  dollars.   lb. 

12.  Fraudulent  Bepresentations, — Judgment. — Incumbrances, — Payment. — 
Subrogation,— Where  a  creditor,  at  the  request  of  his  debtor,  and  re- 
lying upon  his  representations,  that  there  are  no  judgments  against 
him  or  other  prior  liens  against  his  real  estate  except  a  mortgage, 
pays  it  off  and  has  satisfaction  thereof  entered  and  talies  a  new  mort- 
gage, and  a  judgment  was  in  existence  against  the 'mortgagor,  he  is 
entitled  to  be  suorogated  to  the  security  of  the  senior  mortgage,  and 
to  have  the  entry  of  satisfaction  cancelled,  and  his  lien  declaimed  to  be 
superior  to  the  judgment  lien  so  disclosed.        Sidener  v.  Pavey,  241 

13.  Same. — Voluntary  Payment,— In  such  case,  the  mortgagee  is  neither 
a  meddler  nor  a  volunteer,  and  his  payment  is  not  a  voluntary  pay- 
ment, lb. 

14.  Keeping  Alive  Incumbrance,— A  court  of  equity  will  keep  an  incum- 
brance alive  to  subserve  the  purposes  of  justice,  and  the  actual  and 
just  intention  of  the  party.  lb, 

15.  8ub8titution.-^Intervening  Lien.— Mistake,— When  a  new  mortgage  is 
substituted  in  ignorance  of  an  intervening  lien,  the  mortg%e  re- 
leased through  mistake  may  be  restored  in  equity,  and  given  its  oriir- 
inal  priority  as  a  lien,  where  the  rights  of  innocent  third  parties  will 
not  be  affected.  lb, 

16.  Satisfaction  of  Mortgage  not  Payment.— Fraud.— U  a  formal  discharge 
of  a  mortgage  has  been  obtained  by  fraudulent  means,  it  is  no  pay- 
ment and  discharge  of  the  mortgage,  and  a  subsequent  lien-holder, 
whose  rights  existed  at  the  time  of  such  discharge,  can  not  object  to 
the  prior  mortgagee  being  restored  to  his  rights.  lb. 

17.  Joint  Mortgagors. — Foreclosure. — Decree. — Beal  Estate^  Action  to  Be- 
cover. — If  one  of  two  joint  mortgagors  is  surety  for  the  other,  and  de- 
sires a  decree  requiring  that  the  property  of  the  principal  shall  be 
first  exhausted,  he  must  take  the  proper  steps  for  that  purpose,  the 
creditor  not  being  required,  of  his  own  motion,  to  do  so;  and  that 
question  can  not  oe  litigated  in  a  suit  to  recover  possession  of  the 
real  estate  bought  by  the  purchaser  at  a  sale  upon  the  decree. 

Jones  V.  KokomOf  etc.^  Association,  340 

18.  Note,— Description,— A  mortgage  which  describes  the  note  it  secures, 
by  giving  the  date,  the  amount,  the  time  of  payment  and  the  rate 
of  interest,  is  sufficient  without  giving  the  names  of  the  maker  or 
makers.  Ogbom  v.  Eliason,  393 
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• 

19.  Same.^Evidence.— Pleading. — ^A  note  signed  by  the  persons  who  are 
alleged  to  have  executed  it,  and  corresponding  with  the  description 
contained  in  the  mortgage,  is  admissible  in  evidence  under  such  al- 
legation. Ih, 

20.  8ame»^AUomey^8  Fees. — Where  a  note  secured  by  a  mortgage  stipu- 
lates for  the  payment  of  attorney's  fees,  such  fees  may  be  recovered 
in  a  foreclosure  proceeding.  lb, 

21 .  Same. — Contract. — Fareeloaure. — If  the  note  and  mortgage  are  made  at 
the  same  time,  they  constitute  one  contract,  and  in  such  case  such  fees 
as  are  incurred  in  the  foreclosure  proceeding  may  be  recovered,  lb. 

22.  Same. — Foreclosure. — Husband  and  Wife. — Judgment. — ^In  an  action  to 
foreclose  a  mortgage  upon  the  wife's  property,  given  to  secure  a 
note  signed  by  the  nusband,  a  personal  judgment  over  against  him 
is  proper,  though  the  note  was  given  for  the  wife's  debt.  lb, 

23.  Same.— Attorney^ s  Fees.— A  motion  by  the  husband  to  strike  from 
the  personal  judgment  against  him  the  sum  aUowed  as  attorney's 
fees,  was  properly  overrufed,  for  the  reason  that  if  the  land  did  not 
sell  for  the  residue  of  the  judgment,  the  order  was  right.  lb.. 

MUNICIPAL  CORPORATION. 
See  Citt;  Nunc  Pro  Tunc  Entbt. 

MURDER. 
See  Criminal  Law,  1. 

NAME. 
See  Pleading,  3. 

NEGLIGENCE. 
See  Bailment;  Judgment,  4. 

1.  CUy.Sideuialk.— Complaint.— In  an  action  against  a  city  for  injuries 
received  on  account  of  a  defective  sidewalk,  the  allegation  in  the 
complaint,  that,  in  passing  a  dangerous  place  near  the  sidewalk,  the 
plaintiff  ^'accidentally,  and  without  fault  on  her  part,  fell  over  the 
steep  descent,"  etc.,  and  was  injured,  is  a  sufficient  allegation  of  the 
plaintiff's  freedom  from  fault.  City  of  Huntington  v.  Breen^  29 

2.  Same. — Contributory  Negligence. — ^In  such  case  the  plaintiff  had  a  le- 
gal right  to  go  upon  the  sidewalk,  though  there  may  have  been  other 
walks  as  convenient  find  less  dangerous,  and  the  mere  exerdse  of 
that  right  would  not  be  negligence  on  her  part.  lb, 

3.  Same. — Ownership  of  Lots  Along  Sidewalks.— In  such  action  the  plain- 
tiff can  not  be  required  to  state  in  the  complaint  the  ownership  of 
the  lots  along  which  the  accident  occurred.  lb. 

4.  Same.— Liability  of  City  for  Injuries  on  Account  of  Defective  Sidewalk.— 
Where  a  defective  and  unsafe  condition  of  a  street  or  sidewalk  in  a 
city  is  caused  by  the  act  or  omission  of  a  third  person,  and  the  city, 
after  due  notice  of  the  defect,  fails  to  have  it  remedied  within  a  rea- 
sonable time,  it  is  as  much  responsible  for  an  iniurv  caused  thereby 
as  if  the  defect  had  its  origin  in  the  acts  of  the  city  itself,  through  its 
officers  in  charge  of  the  streets,  or  otherwise.  lb. 

5.  Same. — Knoxoledge. — Instruction. — Upon  the  trial  of  such  action,  it 
was  not  error  to  refuse  to  instruct  the  jury,  that,  if  the  proof  showed 
that  the  plaintiff  had  knowledge,  at  the  time  she  entered  upon  the 
place  of  danger,  of  its  existence,  she  must  prove  that  she  used  more 
than  ordinary  care  and  prudence  in  passing  such  place,  before  she 
can  recover.  lb. 

6.  Contributory  Negligence.— Question  of  ^acf.— Where  the  question  of 
contributory  negligence  is  one  of  fact  to  be  determined  by  the  juiy, 
an  instruction  that  sought  to  take  from  the  jury  the  decision  of  such 
question  was  correctly  refused.  ^  lb. 
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7.  Evidenee.^Damages. — Husband  and  Wife, — In  an  action  by  a  husband 
and  wile,  against  a  city  to  recover  damages  for  injuries  sustained  by 
the  wife,  in  consequence  of  the  defective  condition  of  one  of  the  side- 
walks of  the  city,  evidence  of  the  wife's  pain  and  suffering,  on  ac- 
count of  the  injuries  received,  is  competent  to  be  considered  In  asses- 
sing the  damages.  '  lb, 

S,  Same, —Admission,— In  such  case,  the  defendant,  by  pleading  in  bar 
instead  of  abatement,  admitted  the  capacity  in  which  the  pjainti^s 
sued,  and  proof  that  they  were  husband  and  wife  was  unnecessary ./&. 

S.  Pleading.— Complaint  Cured  by  Verdict.— BaUroad  Company,— Instruc- 
tion,— In  an  action  against  a  railroad  company  for  damages  sustained 
by  the  burning  of  a  nek  of  wood  piled  along  its  track,  alleged  to  have 
been  set  on  nre  by  the  locomotive  of  a  passing  train,  the  complaint 
not  having  been  demurred  to,  the  following  charge  of  negligence  is 
sufficient  after  verdict:  *^The  defendant's  locomotive  ehiittea  sparks 
which  communicated  with  said  wood  and  destroyed  it,  *  *  through 
the  carelessness  of  the  defendant  and  her  agents  and  employes,wiui- 
out  the  fault  of  the  plaintiff."     FitUburgh^etc,tB.B,Co,y,NoelyllO 

10.  Same,— Contract  of  Sale,— When  Title  Passes,— T!h%  title  to  wood  de- 
livered on  the  line  of  a  railroad,  in  pursuance  of  a  contract  which  re- 
quired a  measurement  before  acceptance,  did  not  pass  before  the 
measurement  was  made,  though  unreasonably  delayed.  lb, 

11.  Same, — Contributory  Negligence, — ^In  such  case,  the  piling  of  the  wood 
by  the  plaintiff,  with  the  consent  of  the  defendant,  along  the  line  of 
the  railroad,  where  it  was  more  liable  to  and  did  take  nre,  did  not 
constitute  contributory  negligence  on  the  part  of  the  plaintiff.     lb, 

12.  Same, — Instruction, — Evidence,— Practice. — In  such  an  action,  it  is  not 
error  to  instnict  that  negligence  \s  a  question  of  fact  to  be  determined 
by  the  jury  according  to  the  circumstances  of  the  case.  Nor  that,  in 
that  connection,  the  jury  might  consider  whether  the  defendant's 
employees  were  negligent  in  reporting  the  imperfect  condition  of 
screens  on  the  smoke-stacks  of  the  locomotives.  Nor  that,  if  the  sea- 
son when  the  ftre  occun*ed  was  unusually  dry,  the  defendant  was 
bound  to  take  extra  precautions  against  fire.  Worden  and  Howk, 
JJ.,  dissent.  lb, 

13.  Same, — Burden  of  Proof.  —  Contributory  Fault,  —  Pi'esumption .  —  The 
plaintiff  must  allege  and  prove  a  case  without  fault  on  his  part;  but, 
as  the  averment  is  negative,  and  there  is  no  presumption  of  such  fault, 
in  the  absence  of  anything  to  show  or  suggest  it,  he  may  recover  on 
proof  of  the  defendant's  negligence,  without  affirmative  proof  of  his 
own  freedom  from  fault.  lb, 

14.  Same, — Evidenee.—lt  was  not  necessary  that  the  proof  should  show 
from  which  engine  the  fire  escaped;  and  it  was  competent  to  show 
the  manner  in  which  the  defendant's  engines  emitted  fire  shortly  af- 
ter the  time  of  the  fire  in  question.  lb, 

16.  Same, — Witness, — Practice,— There  was  no  error  in  excluding  answers 
to  questions  to  a  witness  when  it  was  not  stated  what  it  was  expected 
to  elicit.  lb, 

16.  Same. — Book  Entries, ^-'Entiies  in  defendant's  books,  though  made  at 
the  time  of  the  transaction,  are  not  admissible  in  evidence  for  it.  lb* 

17.  Pleading, — BaUroad, — ^A  complaint  against  a  railroad  company,  al- 
leging that  the  plaintiff  contracted  with  the  defendant  to  deliver 
wooa  on  the  defendant's  track,  and  accordingly  did  deliver  one  hun- 
dred and  twenty-five  cords,  of  the  value,  etc.,  that  the  defendant  cut 
down  grass  and  weeds  on  its  track  and  grounds,  which,  with  other 
infiammable  material,  it  negligently  permitted  to  accumulate  at  the 
place,  until  very  dry,  when  they  were  set  on  fii*e  by  the  passing 
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trains,  negligently  operated  on  the  road  by  the  defendant,  by  reason 
of  which  tne  wood  was  set  on  fire  and  consumed,  does  not  sumdentty 
show  that  the  injury  was  the  result  of  the  defendant's  nefriigence, 
and  is  bad  on  demurrer.  Fennsylvania  Co,  v.  Oallentine,  322 

18.  Same. — Contributory  Negligence.— A  complaint  for  destruction  of 
property  by  the  negligence  of  the  defendant,  which  does  not  show 
that  there  was  no  contributory  negligence  on  the  part  of  the  plaintiff,, 
is  bad  on  demurrer.  lb, 

19.  Pleading.— It  is  good  pleading  to  allege  that  an  act  was  done  negii- 
ligently  without  showing  the  circumstances  which  made  it  n^li- 
gent.  Duffy  v.  Howard,  182 

20.  Practice. — Contributory  fault  need  not  be  denied,  when,  from  the 
facts  stated,  it  is  evident  that  there  is  no  such  fault.  lb. 

NEW  TRIAL. 
See  Assignment  of  Error,!;  Supreme  Court,  12;  Sursttship,  1. 

1.  Surprise.— Evidence.— Where  a  plaintiff  is  fairly  apprised  of  the  char- 
acter of  a  defendant's  defence,  he  can  not  justly  urge  that  be  was  sur- 
prised by  evidence  directly  sustaining  it.    Sullivan  v.  O^  Conner,  149 

2.  Same. — Book  of  Accounts. — Loss  of. — Collateral  Question. — ^Where  evi- 
dence is  given,  witliout  objection,  to  prove  the  items  of  an  account 
pleaded  as  a  set-off,  the  witness  stating  on  cross-examination  that 
the  book  containing  the  items  had  been  lyst,  evidence  of  such  loss  is 
a  collateral  matter,  at  which  the  plaintiff  can  not  be  said  to  have  been 
surprised,  and  for  which  a  new  trial  can  not  be  granted.  lb. 

3.  Affidavit. — Declarations. — An  affidavit  by  a  plaintiff,  in  support  of  a 
motion  for  a  new  trial  on  account  of  being  misled  by  statements  made 
to  him  by  the  defendant  before  trial,  which  gives  only  the  inferences 
of  the  plaintiff  from  the  declarations,  and  not  the  declarations  or 
statements  of  the  defendant,  is  insufficient  to  sustain  a  motion  for  a 
new  tiial.  lb. 

A. '  Newly-Discovered  Evidence. — Impeaching  Witness. — Practice. — Evi- 
dence impeaching  a  witness  is  not  such  newlv-discovered  evidence  as 
will  entiUe  a  partv  to  a  new  trial;  nor  will  a  new  trial  be  granted 
unless  the  newly-discovered  evidence  is  such  as  will  probably  pro- 
duce a  different  result  upon  a  second  trial.  lb. 

5.  Admissions  After  TWaZ.— Admissions  of  a  defendant  made  after  trial 
are  not  newly-discovered  evidence  entitling  the  plaintiff  to  a  new 
trial.  Ih. 

6.  Newly-Discovered  Evidence.— Diligence.— A  new  trial  can  not  be  grtnt- 
ed  upon  the  ground  of  newly-discovered  evidence,  unless  it  appears 
that  the  evidence  would  probably  change  the  verdict  upon  another 
trial ;  nor  unless  the  party  asking  it  shows  that  he  has  used  proper 
diligence.  Presser  v.  State,  274 

7.  Evidence.— The  Supreme  Court  will  not  award  a  new  trial  on  a  ques- 
tion of  preponderance  of  evidence,  or  credibility  of  witnesses. 

Cottrell  V.  Shadley,  348 

8.  Practice.— Instructions.— In  assigning  as  cause  for  a  new  trial  the  giv- 
ing or  failure  to  give,  certain  instructions  to  the  jury,  the  modon 
must  designate  the  instructions  alluded  to.  lb. 

9.  Bill  of  Exceptions.— A  matter  occurring  in  argument  at  the  trial,  to  be 
available  in  the  Supreme  Coun  as  a  reason  for  a  new  trial,  must  be 
shown  by  bill  of  exceptions.  i^» 

NEWLY-DISCOVERED  EVIDENCE. 
See  New  Trial,  4  to  6;  Review  of  Judgment,  6. 
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NOMINAL  DAMAGES. 
Sec  Contract,  9, 12;  Town,  3;  Vendor  and  Purchaser.  1,  2. 
Practice,— There  is  no  avaUable  error  in  sustaining  a  demurreinfo  a  com- 
plaint good  for  nominal  damages  only.  Town  of  Tipton  v.  Jonea,  307 

NOTARY  PUBLIC. 
See  Vendor^s  Lien. 

NOTES  AND  BILLS. 
See  Bill  of  Exchange;  Promissory  Note. 

NOTICE. 
See  Appeal;  Gravel  Road,  2;  Guaranty,  1,  2;  Injunction,  2, 3; 
Landlord  and  Tenant,  1;  Mechanic's  lien;  Mistake,  1; 
Promissory  Note,  10;  Review  of  Judgment,  6;  Yendor^s 
Lien;  Will,  4. 
Waiver.— When  a  party  api>ears  to  a  motion,  without  objection,  he  there- 
by waives  notice  of  the  motion. 

College  Corner^  ete.y  G.  B,  Co.  v.  Jfoaf,  139 

NUISANCE. 
See  Surface- Water. 

NUNC  PRO  TUNC  ENTRY. 

Municipal  Corporation.— A  municipal  corporation,  like  a  court,  has  au- 

thoritv  to  make  an  entry  of  record  nunc  pro  tunc  to  supply  a  clerical 

omission ;  and  when  made  such  entry  operates  as  if  made  when  the 

fact  so  entered  actually  occurred.        Chamberlain  v.  Evanavme^  542 

OFFICE  AND  OFFICER. 
See  Presumption. 

PARENT  AND  CHILD. 

See  Seduction. 

PAROL  CONTRACT. 
See  Statute  of  Frauds,  3, 4;  Statute  of  Limitations,  6. 

PARTIES. 
See  Appeal;  Fraudulent  Conveyance,  12;  Mortgage,  4;  Plead- 
ing, 11 ;  Practice,  15. 

PARTITION. 
See  Fraudulent  Conveyance,  9. 

1.  Judgment. — Collateral  Attack. — ^Where  a  judgment  of  partition  In  the 
circuit  court  is  collaterally  attacked,  it  will  be  presumed  that  pro- 
cess was  duly  served,  and  that  the  court  acquired  jurisdiction  over 
the  persons  of  the  defendants.  Crane  y.  Kimmer^  215 

2.  7Y<{«.— Adjudication.— In  partition  proceedings,  the  title  to  the  land 
Is  so  far  put  in  issue  that  the  Judgment  becomes  an  adjudication  of 
the  right  and  title  of  each  of  the  owners  of  the  land,  and  settles  and 
designates  their  seyeral  shares.  lb. 

3.  Omiesion  of  Seal.  —  Supreme  Court.  —  Amendment  Preaumed. — Where 
the  warrant  issued  to  commissioners  appointed  to  make  partition  of 
real  estate  has  not  the  seal  of  the  circuit  court  attached,  it  will  be 
considered  in  the  Supreme  Court  as  amended  and  supplied  by  the  re- 
port of  the  commissioners  and  the  approval  thereof  by  the  court.  lb* 

PARTNERSHIP. 
See  Mortgage,  1  to  4. 
1.  Real  Estate.— Interest  of  Partner.— The  only  Interest  which  a  partner 
*  has  in  real  estate  purchased  or  held  for  partnership  purposes  is  In  the 
portion  remaining  after  all  partnership  liabilities  have  been  paid. 

Henry  v.  Anderson^  361 
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2.  /SbmtL — Conveyance  by  Partner, — One  partner  may  convey  real  estate 
to  the  firm  of  which  he  is  a  member,  and  after  a  delivery  retain  pos- 
session of  the  deed.  ib. 

3.  Same, — Delivery. — Acceptance, — Presumption, — In  such  case,  a  deliv- 
ery of  the  deed  to  one  partner  would  be  a  delivery  to  the  partnenhip 
and  an  acceptance  may  be  inferred  from  (Hrcumstanoes  or  presiuned 
from  the  beneficial  character  of  the  grant.  lb, 

4.  Evidence,— PromiMory  Notes. -—'Notes  given  to  persons  having  deal- 
ings with  a  firm,  if  signed  by  a  firm  name,  are  competent  eviaeDce, 
as  tending  to  prove  a  partaership;  and  so  individual  notes  given  to 
persons  in  the  course  of  the  business  in  which  it  is  alle^;ed  the  parties 
were  partners,  are  competent  evidence  to  prove  individual  re^n- 
sibility  only.  Cook  v.  Frederick,  406 

5.  Same,— Judgment, — ffarmlese  Error,— In  an  action  against  parties  al- 
leged to  be  partners,  a  record  of  a  foreclosure  judgment  against  one 
of  them  in  favor  of  the  other  is  inadmissible  in  evidence  upon  the 
Question  of  their  partnership,  and  coidd  have  no  effect  either  for  the 
defendants  or  in  favor  of  the  plaintiff,  and  its  admi^on  was  there- 
fore harmless,  and  will  not  warrant  a  reversal  of  the  judgment  by 
the  plaintiff.  lb. 

PAYMENT. 
See  Mistake,  2;  Mortgage,  12, 13, 16;  Pbomissobt  Note,  4;  Real 

Estate,  Agtiok  to  Recover,  1 ;  Voluntabt  Patmemt. 
Agreement.— The  transfer  of  a  credit,  by  the  agreement  of  all  the  parties, 
may  operate  as  a  pajrment.  Shryer  v.  Morgan^  479 

PEDIGREE. 

See  Evidence,  1  to  4. 

PENALTY. 
See  Exemption. 

PERSONAL  JUDGMENT. 
See  Mortgage,  4, 22. 

PHYSICIAN. 
See  Life  Insurance,  2;  Malpractice;  Witness,  2. 

PLEADING. 
See  Action  to  Quiet  Title,  2;  Amendment;  Appeal  Bond;  Arbi- 
tration, 3,  4;  Bailment;  Bastardy,  2;  Bill  of  Ezchakob; 
Chattel  Mortgage,  3, 4;  Contract,  11;  Decedents'  Estates, 
1  to  3, 10;  Ejectment,  1 ;  Fraud,  2;  FRALa>uLENT  Contetance, 
12;  Injunction,  1;  Malpractice;  Mistake,  1  to  5;  Mortqaoe, 
5, 6, 9, 19 ;  Negligence,  1 . 3, 8, 9,  i  7  to  20 ;  Practice,  3  to  6 ;  Pbom- 
I880RT  Note,  1  to  3,  8, 11 ;  Quo  Warranto;  Railroad,  2, 5, 13; 
Review  of  Judgment,  1  to  4,  6;  Seduction;  Slander,  2;  Spe- 
cial Finding;  Specific  Performance;  Statute  of  Limita- 
tions, 1, 3;  Supreme  Court,  1,  9, 17, 18;  Suretyship,  1;  Town, 
1  to  4;  Vendor  and  Purchaser,  1, 2,  6, 12. 

1.  Practice.— Complaint.— A  plsLintiU  can  not  base  his  complaint  upon 
one  definite  theory,  and  Uien  claim  a  right  to  relief  upon  another. 

Judyy.  Gilbert,  96 

2.  Conclusion,— A  mere  conclusion  can  not  control  the  effect  of  the  facts 
pleaded.  Murphy  v.  BiU,  129 

3.  Evidence.— Identity  of  Names  and  Pcrsons.—Neither  in  pleading  nor 
in  evidence  is  identity  of  names  conclusive  of  identity  of  persons. 

Featherston  v.  SvmU,  143 

4.  Averment,— IX.  is  not  enough  to  aver  in  the  present  tense  when  the 
past  is  meant.  lb. 
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5.  Lost  Pleading, '-Where  a  paragraph  of  complaint  has  been  lost,  and 
the  plamtiff  voluntarily  ffoes  to  trial,  making  no  application  to  sup- 
ply the  loss  by  substituaon,  until  the  finding  of  the  court  is  being 
announced,  a  refusal  of  the  court  then  to  permit  such  substitution  is 
not  error.      '  JSharpe  v.  IHllmanf  280 

6.  Farianee.— A  writing  maybe  pleaded  according  to  its  legal  effect; 
and  if  this  be  done,  uiough  the  strict  words  be  otherwise,  there  is  no 
variance.  Dodd  v.  Mitchell,  388 

7.  Jurisdiction.— -A  general  conclusion  in  a  pleading  averring  want  of 
jurisdiction,  if  unsupported  by  facts,  wiU  not  avail,  even  in  cases 
where  the  record  of  the  proceeding  does  not  disclose  jurisdiction. 

Marshall  v.  Oill,  402 

8.  Facts.— Condusions.^The  facts  stated  in  a  pleading  must  determine 
its  sufficiency,  and  general  averments  must  yield  to  the  particular 
facts  stated.  State  v.  Wensel,  428 

9.  ForfeUed  Becognizance, — Warrant, —Exhibits. — Answer. — Instruments 
which  are  not  the  foundation  of  a  pleading  should  not  be  made  ex- 
hibits; and  the  warrant  and  return,  upon  which  an  offender  was  ar- 
rested, are  no  part  of  an  answer  to  a  suit  upon  the  recognizance  en- 
tered into  by  him,  and  do  not  aid  such  pleading  or  supply  material 
averments.  lb. 

10.  Justice  of  the  Peace,— Complaint.-— In  civil  suits  originating  before 
justices  of  the  peace,  if  the  plaintiff's  complaint  state  such  facts  as 
will  inform  the  defendant  of  the  nature  of  the  action,  and  be  so  ex- 
pUcit  that  a  judgment  thereon  will  bar  another  suit  for  the  same 
cause,  it  will  be  sufficient,  even  on  a  demurrer  thereto  for  the  want 
of  facts.  Beineke  v.  Wurgler,  468 

11.  Practice, — New  Parties, — Amendment. — ^When  new  parties  defendants 
are  admitted  into  a  case,  the  complaint  should  be  amended  by  in- 
serting their  names,  and  the  proper  averments  concerning  them. 

Vance  v.  Schroyer,  501 

12.  AjMwer.— Practice. — ^An  answer  pleaded  only  to  some  paragraphs  of 
the  complaint,  and  good  as  to  them,  is  not  bad  on  demurrer  for  fall- 
ing to  answer  the  miole  complaint;  and  where  an  answer  to  a  com- 
plaint in  three  paragraphs,  one  of  which  is  bad,  sufficienUy  answers 
the  good  paragraphs,  it  is  good  on  demurrer.     Worley  v.  Moore,  567 

13.  Estoppel.— Practice. — ^Where  the  plaintiff,  not  being  estopped  to  aver 
a  fact,  though  the  defendant  is,  alleges  that  f&ct  in  his  compliant,  it 
is  to  be  regarded  as  true  on  behalf  of  the  defendant  on  demurrer  to 
the  complamt.  Wilson  v.  Qlenn,  585 

PRACTICE. 
See  Appeal;  Change  of  Venue;  Contract,  0;  Criminal  Law,  3  to 
5,  20;  Decedents'  Estates,  3;  Demurrer  to  Evidence;  Evi- 
dence, 2,  5;  Fraudulent  Conveyance,  7, 12;  Injunction,  1,  7; 
Instruction;  Interrogatories;  Married  Woman ;  Mortgage, 
%,  9;New  Trial;  Nominal  Damages;  Negligence,  12,  15,20, 
Pleading,  1,  5, 11  to  13;  Review  op  Judgment,  3  to  5,  8;  Stat- 
ute OF  Limitations,  1;  Superior  Court;  Supreme  Court; 
Venire  De  Novo. 

1.  InstnictAons.—Ooipymg  instructions  into  a  motion  for  a  new  trial  does 
not  make  them  a  part  of  the  record.  Clafflin  v.  CoUman,  58 

2.  Admissions, — Discretion, — It  is  larfl;ely  in  the  discretion  of  the  court 
whether  evidence  shall  be  admittea  out  of  the  strict  order  of  practice. 

PUtsburgh,  etc.,  B.  B,  Co,  v.  Noel,  110 

3.  Evidence, — ^There  is  no  error  in  refusing  to  admit  in  evidence  an 
account,  the  Items  of  which  are  not  stated  in  the  paragraph  of  answer 
in  support  of  which  said  account  is  offered.  Bane  v.  YFord,  153 
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4.  Answer.— JEf3idence,-~Trial,— On  trial  of  an  action,  it  is  eomjpetent  for 
ttie  plaintiff  to  take  advantage  of  a  defective  answer  by  objecting  to 
tbe  evidence  offered  in  support  of  it.  lb, 

6.  Exception, — Supreme  Court, — ^Where  leave  is  granted  to  amend  a 
pleading,  an  exception  thereto,  to  be  available  in  the  Supreme  Court, 
must  be  taken  at  the  time,  and  either  then  reduced  to  writing  or 
leave  obtained  for  time  to  reduce  it  to  writin/z:.  Alcorn  y.  Morgan^  184 

6.  QuctsJied  DeposiUon, — Exception,— Senible^  that  a  party,  who  has  failed 
to  save  an  exception  to  the  quashing  of  a  deposition,  can  not,  by 
offering  to  read  the  deposition  on  the  trial,  obtain  an  available  ex- 
ception; certainly  not  unless  every  part  of  the  deposition,  offered  as 
a  whole,  was  competent.  Masonic,  etc,.,  Association  v.  Beet,  203 

7.  Admissions, — Admissions  made  simply  for  the  purposes  of  a  particu- 
lar trial  can  not  be  used  against  the  party  upon  another  and  differ- 
ent trial.  McKinney  v.  Town  of  Salem,  213 

8.  Demurrer. — Where  a  demurrer  sustained  does  not  appear  in  the  rec- 
ord, having  been  lost,  no  question  can  be  made  in  the  Supreme  Comt 
upon  the  ruling.  Sharpe  v.  IHUman^  280 

9.  Motion  to  Make  Speckle, — ^The  motion  to  have  a  complaint  made  more 
specific  must  precede  the  answer.  After  the  overruling  of  one  mo- 
tion, another  for  the  same  purpose,  though  on  different  grounds, 
should  not  be  offered,  without  showing  a  reasonable  excuse  for  not 
embracing  all  the  causes  in  the  first  motion.        Hart  y.  Walker,  331 

10.  Where  errors  occur  in  the  course  of  a  trial,  they  may  be  corrected  by 
appeal,  but  not  in  a  collateral  proceeding.         Marshall  v.  €HXl,  402 

11.  General  Verdict. — Special  Finding, — Presumption, — Judgment  must  be 
rendered  on  the  general  verdict  whenever  the  special  finding  of  facts 
can  be  reconciled  therewith  on  any  reasonable  hypothesis;  and  tlie 
inconsistency  between  the  special  finding  of  facts  and  the  general 
verdict  must  be  such  that  it  can  not  be  reconciled  or  removed,  so 
that  both  may  stand,  before  the  f (Miner  will  so  control  the  latter  that 
the  court  will  ^ve  judgment  accordingly.  Every  reasonable  presump- 
tion must  be  indulgea  in  favor  of  the  general  verdiot. 

Cook  V.  Bawe,  442 

12.  Answer, — Demurrer, — ^There  is  no  error  in  sustaining  a  demurrer  to  a 
a  paragraph  of  answer,  where  all  the  facts  admissible  under  it  are 
admissible  under  the  general  denial  on  file.      Milner  v.  Hyland,  458 

13.  Demurrer, — ^A  demurrer  admits  only  such  facts  as  are  well  pleaded, 
and  does  not  admit  conclusions  of  law. 

Peyton  v.  Kruger,  486;  Wbrley  v.  Moore,  567 

14.  BUI  of  Exceptions.— Evidence.— Where  the  bill  of  exceptions  recites 
that  ^^the  above  was  all  the  evidence  that  was  introduced  on  the  trial,*' 
it  is  sufiScient.  Kennedy  v.  Divine,  490 

15.  Appeal,— Parties,— Where  a  part  of  several  co-parties  appeal,  tbe  stat- 
ute (R.  S.  1881,  sec.  635)  requires  only  that  co-parties  to  the  judg- 
ment appealed  from  shall  join  or  be  notified.      Logan  v.  Logan,  558 

16.  Error  Cured  by  Verdict.— It  an  answer  be  defective,  but  a  counter- 
claim for  the  same  cause  is  well  pleaded,  and  there  is  a  verdict  for 
the  defendant  on  the  latter,  the  error  in  overruling  a  demurrer  to  the 
answer  is  immaterial.  Case  v.  Orim,  565 

17.  Evidence, — Order  of  Admission,— Discretion. — ^The  court  has  a  discre- 
tion to  admit  evidence  out  of  the  regular  order;  and,  if  it  does  by 
mistake  what  it  might  have  done  advisedly,  it  is  not  error.  lb, 

i>RESUMPTION. 
Bee  Action  to  Quiet  Title,  2;  Arbitration.  5;  Bill  op  Excep- 
tions, 3;  Gravel  Road,  8;  Guardian  and  Ward,  4;  Instbuc- 
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TiOKy  3;  Judgment,  2;  Negligence,  13;  Partition,  3;  Part- 
nership, 3;  Practice,  11 ;  Railroad,  9;  Review  of  Judgment, 
2;  Sheriff's  Sale,  2;  Special  Finding,  3;  Supreme  Court,  9, 
14;  Vendor  and  Purchaser,  3;  Yendor^s  Lien. 
Public  Officers. — Until  the  contrary  is  shown,  public  officers  are  presumed 
to  have  done  their  duty.  State  v.  Wenzel,  428 

PRINCIPAL  AND  AGENT. 
See  Contract,  10  to  14. 

PRINCIPAL  AND  SURETY. 
See  Bankruptcy;  Mortgage,  1, 4. 

PRIVILEGED  COMMUNICATIONS. 
See  Life  Insurance,  2;  Witness,  2. 

PROMISE. 
See  Bastardy;  Contract,  1  to  3 ;  Guaranty,  3;  Promissory  Note,  7. 

PROMISSORY  NOTE. 
See  Bastardy,  1;  Bill  of  Exchange;  Decedents'  Estates,  11; 
Fraudulent  Conveyance,  1,8;  Judgment,  3;  Merger;  Mort- 
gage, 4, 18  to  23;  Vendor  and  Purchaser,  12;  Verdict,  1. 

1.  Pleading. — Answer  or  Counter-Claim, — Duplicity. — The  court  will  de- 
termine from  the  suhstance  of  a  pleading,'  and  not  from  its  name, 
whether  it  is  an  answer  or  a  counter-claim ;  and  if  it  states  facts  aris- 
ing out  of  or  connected  with  the  plaintiff ^s  cause  of  action,  and  de- 
mands affirmative  relief,  it  will  be  considered  as  a  counter-claim, 
even  though  called  an  answer.  Duplicity  in  such  a  pleading,  if  it 
exist,  can  not  be  reached  by  a  demurrer.         Jones  v.  Hathaway ^  14 

2.  Same, — FcUse  and  Fraudulent  Representations, — Failure  of  Considera- 
tion.— Bescission, — Where,  in  a  suit  on  a  note,  the  answer  is  that  the 
note  was  given  for  the  rent  of  a  farm  leased  by  the  makers  from  the 
payees  of  the  note  for  one  season,  for  the  pui-pose  of  raising  a  corn 
crop  thereon,  and  that  the  inducement  to  the  execution  of  the  note 
was  the  representation  of  the  payees,  that  the  farm  was  not  subject 
to  overflow,  and  never  had  been  ovei'flowed ;  and  it  was  alleged,  that 
the  representations  were  false  and  fraudulent,  and  were  at  the  time 
known  so  to  be  by  the  payees  of  the  note,  that  the  makers  thereof  re- 
lied on  such  representations  and  were  thereby  induced  to  execute  the 
note  and  to  put  the  farm  in  corn,  that  in  August,  1875,  and  before 
the  corn  crop  had  matured,  the  entire  crop  was  drowned  out,  washed 
away  and  destroyed  by  the  overflow  of  the  farm,  and  that,  immedi- 
ately after  the  overflow,  the  makers  surrendered  the  farm  to  the  pay- 
ees of  the  note,  who  took  possession  thereof.  On  demurrer  for  t£e 
want  of  sufficient  facts; 

Jleld^  that  the  answer  stated  a  total  failure  of  consideration  of  the  note  in 
suit,  and  a  good  defence  in  bar  of  the  action  thereon. 

Held^  also,  that  the  representations,  alleged  to  be  false  and  fraudulent, 
were  in  relation  to  existing  matters  of  fact,  and  were  such  as  the 
makers  of  the  note  had  a  right  to  rely  upon,  and  their  truth  was 
sulffliciently  negatived. 

Heldt  also,  that  the  makers  of  the  note  were  under  no  obligations  to  ex- 
amine or  inquire  into  the  truth  or  falsity  of  the  representations,  but 
they  had  a  right  to  rely  upon  the  plaintiff's  statements  of  existing 
facts,  without  any  inquiry  as  to  their  truth.  lb, 

3.  Pleading, — Answer, — False  Representations, — Failure  of  Consideration, 
— An  answer  to  a  suit  upon  a  promissory  note  given  to  create  an  en- 
dowment fund  for  a  college,  alleging  that  the  note  was  executed  upon 
the  representations  of  an  agent  of  the  college,  that  the  institution 
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was  endeavoring  to  raise  a  fund  sufficient  to  endow  it  with  a  free  de- 
partment for  the  education  of  the  children  of  those  who  might  con- 
tribute  thereto,  and  that,  unless  a  sufficient  amount  was  sabscribed 
to  make  tuition  free  to  all  such  pupils,  the  note  would  not  be  re- 
quired to  be  paid ;  that,  believing  such  representations  to  be  true, 
and  for  the  purpose  of  providing  fi*ee  educational  facilities  for  his 
cliildren,  the  defendant  executed  the  note;  that  it  was  never  the  in- 
tention of  such  college  to  endow  such  free  scholarship,  or  to  make 
tuition  therein  free  to  any  one,  or  to  provide  a  fund  to  afford  free 
tuition  to  the  defendant's  cliildren  or  to  any  of  the  subscribers  to 
such  fund,  and  that  such  representations  were  false,  and  made  for 
the  purpose  of  deceiving  him  and  inducing  him  to  execute  the  note, 
is  si^cient  on  demurrer.       EUass  v.  Mooters  Hilly  etc.,  InstUute^  72 

4.  Note  Payable  to  Order  in  a  Bank, — AlteratUm. — Discharge  of  Mortgage. 
— JPayment.—K  note  payable  to  order  at  a  bank  in  Uiis  State  is  prima 
fade  a  payment  of  the  debt  for  which  it  is  given,  and  a  mortg^ace 
given  to  secure  such  a  note,  which  is  the  only  debt  described  therein, 
and  they  being  together  but  one  transaction,  is  rendered  void  by  a 
material  alteration  of  the  note;  whatever  discharges  the  note  also 
discharges  the  mortgage.  Tale  v.  Fletcher^  102 

5.  Failure  of  Consideration, — Mortgage, — ^Where  a  note  \&  ^ven  by  a 
mortgagee  to  one  in  trust  for  his  mortgagor,  payable  if  either  re- 
deem the  mortgaged  property  from  a  sheriff's  sale,  and  not  oUier- 
wise,  a  failure  to  redeem  works  a  failure  of  the  consideration  of  the 
note.  Jessup  v.  TVou^  194 

6.  Sheriff'* 8  Sale,^Bight  of  Bedemption,  — A  mortgage  creditor's  legal 
right  to  redeem  from  a  sheriff's  sale  is  not  a  consiaeradon  moving  to 
him  from  his  mortgagor,  and  his  redemption  will  not  alone  support 
a  note  to  his  mortgagor,  payable  if  either  redeem  the  mortgaged 
property,  and  not  otherwise.  lb. 

7.  Materia  Incompetency  to  Execute, —  Subsequent  Promise. — A  person 
who  is  incompetent,  by  reason  of  a  want  of  understanding,  to  exe- 
cute a  note,  is  equally  incompetent  to  authorize  another  to  execute 
it  for  him,  and  his  subsequent  acknowledgment  of  the  note  and 
promise  to  pay  it  are  alike  of  no  effect.  Shotts  v.  Boyd,  223 

S.  Endorsers. — Makers. — Pleading. ^In  a  suit  upon  a  note  signed  by  two 
and  endorsed  with  the  names  of  two  others,  a  paragraph  of  com- 
plaint, alleging  that  the  endorsers  were  joint  makers  and  sureties,  is 
sufficient  on  demurrer.  Cottrell  v.  ShacUey^  348 

©.  Note  Payable  in  Bank,  —  Bona  Fide  Purchaser.  —  Consideration. — A 
promissory  note,  payable  in  bank,  given  upon  an  unexecuted  consid- 
eration to  one  who  knew  of  the  maker's  disability,  though  it  has 
passed  into  t^e  hands  of  an  innocent  purchaser,  may  be  disaffirmed. 

.  McClain  v.  Davis,  419 

10.  Same,— Notice.— Legal  Disabilities.— The  purchaser  of  such  paper 
takes  it  with  constructive  notice  of  all  legal  di^ibllities  of  the  par- 
ties, such  as  infancy,  coverture  and  unsoundness  of  mind.  lb. 

11.  Pleading,— Fraud,— Warranty, — An  answer,  that  the  note  in  suit  is 
one  of  two  given  for  a  gi*ain  separator,  represented  and  warranted  to 
be  good,  but  that  it  would  not  operate,  and  was  not  worth  half  the 
purchase  price,  does  not  show  a  good  defence.       Case  v.  Chim,  665 

12.  Same. — Waiver. — Cowif «r-Cteim.— The  giving  of  new  notes  in  renew- 
al of  the  first  notes,  upon  an  agreement  that  certain  defects  in  the 
machine  should  be  made  good,  did  not  constitute  a  waiver  of  the 
right  to  a  defence  or  counter-claim  for  such  defects.  lb. 
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QUESTION  OF  FACT. 
See  Chattel  Mortgage,  2;  Fraudulent  Conyetamce,  6;  Negli- 
gence, 6, 12. 

QUO  WARRANTO. 
Pleading. — Complaint. — ^A  demurrer  to  a  complaint  alleeine  that  the 
plaintiffs  were  the  qualified  trustees  of  a  church,  and  that  the  de- 
fendants had  wrongfully  usurped  the  offices  and  duties  of  such  trus- 
tees, and  had  wrongfully  taken  possession  of  such  property  and  ex- 
cluded the  plaintins  therefrom,  and  praying  that  the  defendants 
be  declared  not  to  be  the  lesal  trustees  of  said  property,  and  that  the 
plaintiffs  have  possession  thereof,  was  correctly  overruled. 

Creek  v.  The  State,  ex  rel^  ISO 
RAILROAD. 
See  Negligence,  9  to  18. 

1.  AnimaU.— Fence.— V.  stock  comes  upon  a  railroad  track  where  it  Is 
unfenced,  and  where  it  is  the  duty  of  the  company  to  maintain  a 
fence,  and  wanders  to  and  is  killed  at  a  place  where  it  is  not  the  duty 
to  fence,  the  company  is  liable.   Wahaah^  etc.,  B.  W.  Co.  v.  Forehee,  1 5S 

2.  Same. — Pleading, — Complaint. — In  a  complaint  to  recover  for  stock 
killed  by  a  locomotive  upon  a  railroad  track,  an  allegation  that  the 
track  was  not  fenced  where  the  animal  was  killed  is  not  necessary.  /&» 

3.  Town. — ETxusefor  not  Fencing. — ^A  railroad  company  is  not  excused 
from  fencing  its  track  merely  because  it  is  within  the  limits  of  a 
town,  unless  it  be  a  place  where  a  fence  would  be  unreasonable  or 
improper.  lb. 

4.  Same.—Highway. — Bight  of  TTay.— Where  a  railway,  on  an  embank- 
ment, and  a  highway  run  parallel,  with  a  creek  between,  and  a  fence 
had  been  maintained  between  them,  the  railroad  company  is  not  ex- 
cused from  rebuilding  and  maintaining  its  fence  because  it  will  oc- 
cupy a  part  of  its  right  of  way,  or  because  the  place  is  within  a 
town.  '    Ih. 

6.  FaUure  of  Proof. — Material  Allegations. — On  trial  of  an  action  against 
a  railroad  company  for  killing  plaintiff's  animal,  on  its  road,  with 
its  locomotive,  a  failure  to  prove  that  the  defendant  was  operating^ 
the  road,  and  that  it  ran  one  of  its  locomotives  thereon  agsdnst  the 
animal  and  killed  it,  as  alleged,  was  a  failure  to  prove  two  of  the^ 
material  allegations  of  the  complaint.  Ih. 

6.  Same. — Appearance  and  Defence. — Admission. — In  such  case,  the  de- 
fendant's appearance  and  defence  of  the  action  against  it  do  not  con- 
stitute an  admission  of  the  cause  of  action,  and  can  not  supply  a  de- 
ficiency in  the  proof  of  material  allegations.  Ih. 

7.  Tovsnship  Aid  to  Bailroad  Company. — Powers  of  County  Board,  in  Or- 
dering Elections. — Limitations  on  Such  Powers. — Townships  are  not 
authorized  to  raise  by  taxation  for,  or  to  appropriate  to,  railroad 
purposes,  to  exceed  two  per  centum  on  the  taxables  of  the  township, 
in  any  one  period  of  two  years.  Upon  the  proper  petition  of  the 
requisite  number  of  freeholders  of  the  townsnip,  the  proper  county 
board  must  order  an  election  to  be  held  in  the  township,  without  re- 
gard to  the  number  of  such  elections  previously  held,  unless  it  appears 
Uiat  the  township,  within  the  period  of  two  years  precedinji^,  has 
raised  by  taxation  for,  or  appropriated  to,  railroad  purposes  a  sum 
or  sums  in  excess  of  two  per  centum  on  the  taxables  of  the  township. 

Bish  Y.  Stout,  253 

8.  Same. — Petition  for  Appropriation. — Order  of  County  Board, — The 
amount  of  the  appropriation  asked  for  must  be  stated,  with  reasona- 
ble certainty,  in  the  petition;  but  it  is  not  necessary  that  this 
amount  should  be  mentioned  in  the  orders  of  the  county  board,  made 
on  the  petition.  lb. 
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9.  Same. — Electioneering  Schemes. — Alleged  Fraudulent  Practices  to  Ob- 
tain Votes  for  Appropriation. — Where  the  railroad  companr  named  in 
the  petition  entered  into  a  written  agreement  with  the  officers  of  an- 
other company,  organized  to  build  another  railroad  into  and  through 
the  same  township,  to  the  effect  that,  if  the  latter  company  should 
succeed  in  so  building  its  railroad,  it  should  have  the  one-half  of 
the  appropriation  to  be  voted  for,  and,  if  it  failed  to  so  build  its  pro- 
posed railroad,  then  the  former  company  should  receive  but  one-half 
of  said  aid,  and  where  there  was  no  concealment  of  such  agreement, 
but  the  same  was  made  public  through  the  county  newspapers,  and 
b^  the  circulation  of  hand-bills ; 

Heldf  that,  if  such  agreement  was  legal  its  circulation  through  the  town- 
ship could  not  fraudulently  impose  upon  the  voters  and  tax-payers. 

Held^  also,  that,  if  the  agreement  was  illegal,  the  voters  and  tax-payen 
must  be  presumed  to  have  known  it,  and  they  can  not  be  heard  to 
complain  that  they  were  improperly  influenced  thereby  to  vote  for 
the  appropriation.  lb. 

10.  Stock. — Fence. — Public  Duty. — ^The  owner  of  stock  killed  upon  a  rail- 
road is  permitted  to  recover  from  the  railroad  company,  because  the 
recovery  will  tend  to  secure  the  discharge  of  a  public  aaty,  impos«!d 
by  law,  to  fence  its  road.    Cincinnatit  efc,  B.  B.  Co.  v.  HUdrethf  504 

11.  Same. — Belease. — Cattle-Ouards. — Damages, — An  obligation,  in  aid  of 
the  construction  of  a  railroad,  to  ^ant  the  right  of  way  through  the 
owner *s  land,  ^^the  company  putting  In  six  catUe-guaixis  as  its  only 
obligation,"  does  not  bind  him  to  fence  the  road,  and  is  not  a  release 
of  damages  for  stock  killed  on  the  land.  The  company  can  not  avail 
itself  of  such  an  obligation  as  an  exemption  from  the  statutory  lia- 
bility. 76. 

12.  Freight  Trains. —Passengers. —A  railroad  company  is  not  required  by 
law  to  cany  passeneers,  as  a  common  carrier,  on  its  trains  for  the 
transportation  of  freight;  but  such  company  may  agree  to  carry  pas- 
sengers on  its  freight  trains,  on  such  reasonable  terms  and  conditions 
as  it  may  prescribe.         IndianapoliSy  etc.,  B.  B.  Co.  v.  Kennedy^  507 

13.  Same.— 'Pleading.— Complaint. —In  such  a  case,  if  suit  be  brought 
against  the  company  to  recover  damages  for  its  refusal  to  carry  a 
passenger  on  a  freight  train,  in  accordance  with  its  agreement,  the 
plaintiS  must  allege  a  strict  compliance  or  attempted  compliance,  on 
his  part,  with  the  terms  and  conditions  imposed  by  such  company; 
otherwise  his  complaint  will  be  insufficient.  lb. 

REAL  ESTATE,  ACTION  TO  QUIET  TITLE. 
See  Action  to  Quiet  Title. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Mortgage,  17. 
1 .  Sheriff^ s  Sale. — Judgment.  —  Payment.  —  Agreement.  —  Conveyance.  — 
Title. — Equity. — Bediemption. — The  plaintiff  had  a  suit  pending  to 
foreclose  a  mortgage  on  real  estate  on  which  A.  had  a  junior  lien  by 
judgment.  A  valia  agreement  was  made  between  the  debtor  and  W. 
&  S.  bv  which  W.  &  S.  undertook  to  pay  the  judgment,  whereupon  the 
plaintiff  dismissed  its  suit  as  against  A.  Execution  was  issued  on  A.'s 
judgment,  upon  which  H.  purchased  the  property,  satisfying  the  judg- 
ment, and  takinff  a  certificate  of  purchase,  and  then  W.  &  S.  paid 
him  what  he  had  bid,  and  thereafter  he  held  the  certificate  as  tiieir 
trustee  and  to  indemnify  himself  as  their  surety  on  another  matter. 
At  the  proper  time  he  received  a  sherijff''s  deed,  and  then,  having 
been  released  as  surety,  he  conveyed  to  W.,  with  the  consent  of  Sm 
and  W.,  by  deed  of  quitclaim^conveyed  to  the  appellant.  The  plafn- 
tiff  finally  obtained  a  sheriff^  "deed  upon  sale  to  satisfy  its  mor4;age, 
and  brought  this  suit  for  possession. 
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Jffeldf  that  the  transaction  between  W.  &  S.  and  H.  was  in  equity  a  re- 
demption of  the  property  from  the  sale  upon  the  judgment,  and  a 
payment  by  them  of  the  judgment,  and  that  the  paper  title  acquired 
by  them,  under  the  circumstances,  could  not  be  interposed  against 
the  plaintiff.  Shanklin  v.  Franklin  Life  Jns.  Co.^  268 

It.  Description, — Complaint. — In  an  action  for  the  recovery  of  real  estate, 
the  description  thereof  in  the  complaint  as  ^^the  northwest  quarter  of 
.  the  north  half  of  section  10,  township  32,  range  8,  containing  160 
acres,  situated  in  Lake  county,  Indiana,'^  is  sufficient,  and  is,  in  sub- 
stance, the  same  as  if  It  had  been  the  north  half  of  the  northwest 
quarter  of  the  section  mentioned.  That  the  half-quarter  section  does 
not  contain  as  much  land  as  is  named  in  the  complaint,  is  no  reason 
why  the  plaintiff  should  not  recover  whatever  there  may  be  in  the 
tract  described.  Franco  v.  Allman^  41 7 

RECEIPT. 
See  Contract,  4. 

RECEIVER. 
JSjectmenL — ^Pendin^  an  action  of  ejectment,  the  court  has  no  authority 
summarily  to  eject  the  defendant  by  ordering  the  sheriff,  as  such, 
without  ^ving  the  oath  or  bond  required  of  a  receiver,  to  take  pos- 
session of  the  premises.    College  Corner^  etc.j  Q,  B.  Co.  v.  Mosa^  139 

RECn'ALS. 
See  Replevin  Bond. 

RECOGNIZANCE. 
See  Criminal  Law,  5;  Pleading,  9;  Replevin  Bail. 

1.  JvrisdkUon.—rA  recognizance  taken  in  a  case  where  the  court  has  no 
jurisdiction  cannot  t^  enforced.  State  v.  Wenzel^  428 

2.  Same, -^ A  court  of  general  superior  jurisdiction  may  take  a  recogni- 
zance without,  of  Its  own  motion,  inquiring  into  the  manner  in 
which  the  person  arrested  was  brought  before  it.  lb. 

3.  Same.—Estoppel.—ynieTe  one,  against  whom  an  accusation  of  a  felony 
had  been  formally  and  properly  lodged,  voluntarily  and  without  objec- 
tion enters  into  a  recognizance  in  a  court  of  general  jurisdiction,  he 
can  not  afterwards  escape  the  consequences  of  a  default  thereof « upon 
the  ground  that  the  officer  had  illegally  arrested  him.  In  such  case, 
the  jurisdiction  of  the  court  to  take  the  recognizance  is  in  all  respects 
complete  and  perfect.  lb, 

4.  Entry  of  Becognizance.—AA  a  rule,  an  entry  of  recognizance  can  not 
be  collaterally  impeached.  lb. 

REDEMPTION. 
See  Promissory  Note,  6;  Real  Estate  Action  to  Recover,  1; 

Sheriff's  Sale,  1. 

REFORMATION. 
See  Mortgage,  5. 

RELEASE. 
See  Railroad,  11. 

RELEASE  OF  SURETY. 
See  Bankruptcy. 

RENT. 
See  Lease;  Vendor  and  Purchaser,  1. 

RENTS  AND  PROFITS. 
See  Decedents'  Estates,  9. 

''   '  REPEAL  OF  STATUTES.  "" 

See  Statutes,  2;  Taxes,  1,  3. 
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BEPLEVm. 
See  Chattel  Mortoaqe,  3;  Conversion;  Replevin  Bond. 

1.  Fraud.— ExecuUon.—YfheregQods  are  bought  by  fraud  and  false  pre- 
tences, and  are  afterward  sold  upon  an  execution  against  the  buyer, 
to  a  bona  fide  purchaser,  the  original  vendor  of  the  goods  can  not 
maintain  replevin  therefor  against  such  purchaser. 

Clqflin  V.  Cottman,  58 

2.  Evidence  of  Detention.— -In  an  action  of  i-eplevin,  it  is  not  necessaiy 
that  the  place  where  the  property  is  detained  be  proved  by  direct  ev- 
idence, but  it  may  be  inferred  from  circumstances. 

Louihain  v.  May^  109 
BEPLEVIN  BAIL. 
Becognizance  of, — A  recognizance  of  replevin  bail  upon  the  docket  of  a 
justice  of  the  peace,  signed  in  the  absence  of  the  justice,  but  after- 
ward, and  before  the  expiration  of  the  stay,  acknowledged  by  the 
surety  before  the  justice,  and  then  attested  by  the  latter,  binds  the 
surety.  Leech  v.  Perry^  422 

BEPLEVIN  BOND. 

1.  Bond,~-Ju9tice  of  the  Peace.— It  is  no  defence  to  an  action  upon  a  re- 
plevin bond,  given  in  proceedings  before  a  justice,  that  the  penalty 
of  such  bond  was  not  double  the  value  of  the  property  sought  to  be 
recovered.  Carver  v.  Carver,  498 

2.  Same.— Recitals. — Estoppel.— In  such  case,  w%iere  the  penalty  is  fixed 
at  double  the  recited  value  of  the  property,  the  obligors  are  estopped 
to  tdlege  and  prove  that  a  suffipieut  penalty  was  not  provided.     lb. 

BES  ADJUDICATA. 
See  Suretyship,  2. 

BESCISSION. 
See  Contract,  7;  Infant;  Promissory  Note,  2;  Vendor  and  Pur- 
chaser, I. 

BEVIEW  OF  JUDGMENT. 

1.  Pleading, — Cross  Complaint. — Promissory  Note. — Material  Alteration. 
— Mortgage. — Attorneys^  Fees. — ^A  cross  complaint  filed  by  the  holder 
of  a  junior  mortgage,  in  an  action  by  the  mortgagee  to  review  a  judg- 
ment of  foreclosure  taken  against  him  by  the  holder  of  the  prior  note 
and  mortgage,  alleging  that  the  note  secured  by  such  mortgage  had, 
after  its  execution  and  without  the  consent  of  the  makers,  been  al- 
tered by  its  holder  by  striking  out  the  words  "if  suit  be  institute<l.'* 
whereby  a  conditional  promise  to  pay  attorneys^  fees  was  changed 
to  an  absolute  promise,  that  the  cross  complainant  had  no  knowledee 
of  such  alteration  until  after  the  judgment  of  foreclosure,  and  comd 
not  have  discovered  it  by  reasonable  diligence,  duly  verified,  and  al- 
leging that  it  was  filed  without  delay  after  the  discovery,  and  pray- 
ing a  review  of  the  iudgment,  and  that  it  be  set  aside,  and  such  de- 
fence allowed,  is  sufficient  on  demurrer.  Tate  v.  Fletcher,  102 

2.  Pleading.— Presumption.— In  an  action  to  review  a  judgment,  where 
the  complaint  sets  out  the  complaint  in  the  original  cause,  the  an- 
swer thereto,  a  demurrer  to  a  paragraph  of  the  answer  with  the  rul- 
ing thereon,  the  trial,  verdict  and  judgment,  the  latter  being  the  log- 
ical and  legal  result  of  what  precedes  it,  it  will  be  presum^,  on  de- 
murrer, that  this  is  a  full  record  of  the  original  cause,  and  a  direct 
averment  of  that  fact  is  not  necessary.  Leech  v.  Perry ^  422 

3.  Same. — Practice. — Amendment. — ^In  such  case,  the  defendant  can  not 
be  permitted  to  amend  his  pleadings  in  the  original  cause.  lb. 

4.  Same. — Judgment  on  Demurrer. — Practice. — When  a  demurrer  Is  over- 
.  ruled  to  a  complaint  to  review  a  judgment  for  an  error  of  law  appar- 
ent upon  the  record,  and  the  defendant  does  not  offer  to  answer,  it  is 
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not  error  to  render  final  jadgment  of  reversal,  upon  the  demurrer, 
without  first  entering  a  rule  to  answer.  Jb. 

5.  Same. — Judgment  on  BeversaL — Supreme  Court, — ^An  action  for  review, 
when  successful,  does  not  finally  dispose  of  the  original  cause ;  it  mere- 
ly reverses  the  judgment,  and  leaves  the  cause  to  proceed  again.  A 
judgment  of  reversal  in  the  following  terms,  though  informal,  is  there- 
fore sufficient :  ^<Final  iudgment  is  rendered  for  the  plaintiffs,  and 
the  defendant    ♦    pay  all  costs."  lb, 

6.  New  Matter. — School  Law. — Auditor^a  Sale. — Diligence, ^Pleading, — 
Demurrer. — In  a  complaint  to  review  a  judgment  for  the  recovery  of 
real  estate,  it  was  alleged  that  the  judgment  plaintiff  claimed  through 
a  sale  and  conveyance  of  the  county  auditor  for  a  balance  due  on  a 
mort^a^e  made  by  the  judgment  defendant  for  purchase-money,  the 
land  Demg  township  school  land,  and  that,  since  the  judgment  was 
rendered,  he  has  discovered  new  matter,  in  this,  that  the  auditor's 
sale  was  made  without  notice,  etc. 

Heldy  that  this  was  not  new  matter,  but  new  evidence  in  contradiction  of 
the  recital  in  the  auditor's  deed ;  and,  if  this  were  otherwise,  no  dil- 
igence is  shown,  the  matter  being  easily  accessible. 

Feyton  vt  Kniger^  486 

7.  Same,— Ejectment, —The  brining  of  an  action  in  ejectment  against 
Uie  defendant,  put  him  upon  mstant  inquiry  into  the  validity  of  the 
sale  under  which  the  plaintiff  claimed  title.  ^  lb. 

8.  Same. — Practice. — j^gtilt^.— Equity  affords  relief  from  a  judgment  at 
law,  on  account  of  the  discovery  qf  new  matter,  only  upon  a  showing 
of  due  diligence  before  the  trial ;  and  the  rule  is  the  same  imder  the 
code.  lb. 

SALE. 

See  Execution,  3, 4;  Guardian  and  Ward,  2;  Promissort  Note,  6; 

Replevin,  1 ;  Review  of  Judgment,  6,  7. 

SCHOOL  LAW. 
See  Contract,  8;  Review  op  Judgment,  6. 

SEDUCTION. 

Pleading. — Complaint. —Adopted  Child.— The  complaint  charged  that  the 
plaintiff  was  taken  by  the  defendant  to  his  home,  *^to  be  adopted  and 
reared  by  him  as  a  member  of  his  family,"  and  that  she  continued 
to  live  with  and  to  worlc  for  him  as  his  servant  girl,  and,  in  consid- 
eration therefor,  he  undertook  to  pay  her  a  reasonable  compensation, 
to  send  her  to  school,  and  to  protect' and  care  for  her  as  a  parent  and 
father;  that,  at  a  time  and  place  named,  the  defendant  <^did  unlaw- 
fully seduce,  debauch  and  carnally  know  the  plaintiff,  and  did,  at 
divers  times,  *  *  *  repeat  his  acts  of  intercourse,  telling  her  at  each 
time  that  she  must  submit  to  him,  and  gratify  his  desires;  that  he 
had  been  a  kind  friend  to  her,  and  she  must  not  resist  him,  and  that 
'  he  had  a  right  to  make  such  demands  of  her." 

Held^  that  the  complaint  does  not  show  that  the  plaintifi  was  an  adopted 
child  of  the  defendant. 

Beldf  also,  that  it  contains  a  good  charge  of  seduction,  ffarty.  Walker^  331 

SEIZIN. 
See  Husband  and  Wife,  2,  3;  Vendor  and  Purchaser,  4. 

SELF-DEFENCE. 
See  Criminal  Law,  12  to  16,  22. 

SET-OFF. 
See  Instruction,  9. 

SHERIFF'S  RETURN. 
See  Sheriff's  Sale,  2;  Summons. 

Vol.  77.— 41 
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SHERIFF'S  SALE. 
See  Execution,  3, 4;  Promissory  Note,  6;  Real  Estate,  Action  to 

Recover,  1 ;  Trust  and  Trustee,  4, 5. 

1 .  Deed. — Delay. --Redemption, — ^A  delay  of  f oar  months  after  the  expira- 
tion of  the  time  allowed  for  redemption,  to  execute  a  sheriff's  deed 
for  land  sold,  can  not  invalidate  the  purchaser's  title,  and  it  is  doubt- 
ful whether  any  delay  would  have  that  effect. 

Jones  V.  Kokomo^  etc.^  Assodation,  340 

2.  Same, — Statute  of  Frauds, ^Presumption, — A  sheriff's  sale  of  real  es- 
tate is  within  the  statute  of  frauds,  but  the  return  bearing  date  of  the 
day  of  sale  is  a  sufficient  memorandum  in  writing,  and  it  will  be  pre- 
sumed that  it  was  made  at  the  proper  time,  untU  the  contrary  is 
shown.  lb, 

3.  Same.— Sale  In  Solido. — CoUcOeral  Attack.— A  sale  by  a  sheriff,  of  a 
city  lot,  occupied  by  two  joint  defendants  as  a  single  lot,  with  noth- 
ing to  indicate  a  division  into  two  parts,  the  value  of  the  whole  not 
appearing  to  be  in  excess  of  the  judgment,  is  not  a  nullity,  though 
the  defendants  each  have  title  in  severalty  to  separate  parts  of  the  lot. 
Sernble,  that  a  sheriff's  sale  of  real  estate  in  solido^  which  ought  to 
have  been  sold  in  separate  tracts,  is  not  void,  but  only  voidable,  and 
the  sale  can  only  be  questioned  by  a  direct  proceeding.  /&. 

SIGNATURE. 
See  Supreme  Court,  6, 7. 

SLANDER. 

1.  Repeating  or  Speaking  Actionable  Words.— Malice.— OrdintMy^  malice 
may  be  inferred  from  the  speaking  or  repeating  of  actionable  words; 
but,  if  they  were  spoken  on  a  jusBflable  occasion,  the  plaintiff  must 
prove  express  malice  or  he  can  not  recover.  Where  the  jmy  foaiid 
specially  that  the  defendant  spoke  the  alleged  slanderous  words,  and 
that  he  spoke  them  in  private,  in  good  faith  and  withoat  malice, 
there  was  no  such  inconsistency  between  the  special  findings  and 
the  general  verdict  for  the  defendant  as  authorized  or  required  the 
court  to  render  judgment  for  the  plaintiff  on  the  special  findings  of 
the  jury,  notwithstanding  their  general  verdict.    Cook  v.  Hawe^  442 

2.  Same.— Pleading.— 'Th^  words  spoken  of  a  female,  ^'She  is  a  bitch," 
when  alleged  in  the  complaint  to  have  been  spoken  at  a  time  and  place 
where  they  were  understood  to  mean,  and  did  mean,  an  imputation 
of  whoredom,  are  actionable  under  the  statute-,  R.  S.  1881,  sec.  285. 

Logan  v.  Logan^  558 

3.  Same.— Married  Woman.— Statute  Construed.— The  act  authorizing  a 
married  woman  to  sue  in  her  own  name,  for  injury  to  her  person  or 
character,  R.  S.  1881,  sec.  6,134,  operates  retrospectively,  affecting 
only  the  remedy,  and  she  may  maintain  the  suit  for  slanderous  words 
spoken  before  the  statute  took  effect.  lb. 

4.  Same,— Evidence  of  Malice.— The  speaking  of  actionable  words,  of  like 
import  with  those  charged  in  the  complaint,  at  other  times,  may  be 
proved  for  the  purpose  of  showing  malice.  lb. 

SOLDIERS'  BOUNTY. 
See  Statute  of  Limitations,  4, 5. 

SPECIAL  FINDING. 
See  Judgment,  7;  Practice,  11;  Slander,!;  Sttpreicb  Gourt, 6; 

Vendor  and  Purchaser,  7. 

1.  Same.—Qeneral  Finding.— The  statement  of  facts  in  a  g^eral  finding 
does  not  transform  it  into  a  special  finding.  Laroson  v.  MOgenberg,  221 

2.  Jury.— The  jury  should  not  be  required  to  find  specially  npon  a  ques- 
tion of  fact  which  is  immaterial.  CottreU  v.  SkadUgt  348 
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3.  Presumption.-— The  presamption  is  that  all  material  facts  which  were 
proved  are  stated  in  a  special  finding.  McLaughlin  v.  Ward^  383 

SPECIFIC  PERFORMANCE. 

Contract. — Statute  of  Frauds. — Pleading, — Possession. — ^Where  the  posses- 
sion of  land  is  relied  upon  to  take  a  contract  for  the  conveyance 
thereof  out  of  the  statute  of  frauds,  as  a  part  performance,  possession 
must  be  talcen  under  such  contract  and  in  pursuance  of  its  provi- 
sions, and  a  complaint  for  specific  performance  of  such  contract 
must  so  aver.  Judy  v.  Gilbert^  96 

STATUTES. 

1.  Acts  ISSl.^The  acts  of  1881  took  effect  September  19th,  1881. 

Sanders  v.  The  StcUe,  227 

2.  Bepeal  by  Implication. — Common  Pleas  Court.— Common  Law.— The 
act  adopting  the  common  law  when  not  inconsistent  with  the  laws 
of  this  State  (R.  S.  1881.  sec.  236),  though  later  than  that  establishing 
the  court  of  common  pleas,  does  not  repeal  it  by  implicaticn,  there 
being  no  conflict  between  the  two  statutes. 

Fechheimer  v.  Washington,  366 

STATUTE  CONSTRUED. 
See  CiTT,  4 ;  Criminal  Law,  5, 10, 11 ;  Gravel  Road,  2, 6, 8 ;  Injunc- 
tion, 2, 3 ;  Judgment,  4, 5 ;  Liquor  Law,  1 ;  Mortgage,  11 ;  Prac- 
tice, 16;  Slander,  3;  Taxes,  2;  Town,  6. 

STATUTE  OF  FRAUDS. 
See  Contract,  10;  Guaranty,  3;  Sheriff's  Sale,  2;  Specific  Per- 
formance. 

1 .  Contract. — ^Where  credit  is  given  exclusively  to  one  who  orders  goods, 
the  contract  is  not  within  the  statute  of  frauds,  although  the  goods 
are  actually  furnished  to  a  third  person.  WUls  v.  Boss^  1 

2.  Same.— Credit  to  Third  Party.— U  any  credit  Is  given  to  the  third  per- 
son, then  the  contract  of  the  party  who  undertakes  to  pay  must  be 
in  writing.  lb. 

3.  Same. — Effect  of. — The  statute  of  frauds  does  not  make  parol  con- 
tracts void;  it  simply  prevents  their  enforcement.  lb. 

4.  Same.— A  written  promise'  to  perform  a  verbal  contract  is  valid,  al- 
thouj^h  no  new  consideration  moves  to  the  promisor  at  the  time  of 
making  the  subsequent  written  promise.  lb, 

5.  Same. — Contract y  how  Evidenced. — Letters. — ^It  is  enough  to  meet  the 
requirements  of  the  statute  of  frauds,  if  the  substance  of  the  contract 
can  be  extracted  from  writings,  although  these  writings  are  made  up 
of  disjointed  fragments,  as  letters  in  a  lengthy  correspondence.    lb. 

6.  Same. — Beference  by  One  Writing  to  Another, — Where  one  of  a  series  of 
writings  distinctly  refers  to  another,  which  contains  the  tei-ms  of  the 
contract,  it  will  be  sufficient  to  take  the  case  out  of  the  statute.    lb, 

STATUTE  OF  LIMITATIONS. 

1.  Pleading. — Demurrer. — Practice.— Under  the  code  every  action  must 
be  brought  within  the  time  limited  by  the  statute,  but.  if  the  lapse  of 
time  is  relied  upon,  it  must,  as  a  general  rule,  be  pleaded  to  the  ac- 
tion. If,  however,  it  affirmatively  appears  from  the  complaint  that 
the  cause  of  action  is  barred,  notwithstanding  the  exceptions  in  the 
statute,  the  objection  may  be  taken  by  demurrer.  Milnery.  Hyland^45S 

2.  Same.— Trust  and  Trustee. — Husband  and  Wife,— Where  a  wife  fur- 
nishes money  to  her  husband  with  which  to  purchase  land  for  her^ 
and  he  makes  the  purchase,  but  takes  the  title  in  his  own  name  with- 
out the  knowledge  or  consent  of  his  wife,  he  becomes  a  trustee  for 
her,  and  the  statute  of  limitations  does  not  commence  to  run  i^^nst 
her  until  her  husband  disavows  his  trust.  lb. 
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3.  Same,^Action  to  Quiet  TUU.—ln  an  action  to  quiet  title  by  one  in 
possession  a^inst  another  out  of  possession,  an  answer  tbat  die 
cause  of  action  did  not  accrue  within  fifteen  years  is  insufficient,  u 
the  answer  is  not  applicable  to  the  case  made  by  Uie  complaint  lb, 

4.  Offer  of  Bounty, — Contract. — ^An  offer  of  bounty  to  volunteers  for  mil- 
itary service,  entered  upou  the  records  of  a  county  board,  in  1863, 
and  the  acceptance  of  the  offer  by  enlistment  according  to  the  con- 
ditions of  the  order,  do  not  constitute  a  contract  in  writing  within 
the  meaning  of  the  statute  of  limitations,  sec.  211  of  the  code. 

Board  of  Commisnoners  v.  Shipley^  5S3 

5.  Same, — Such  a  contract,  resting  partly  in  writing  and  partly  in  parol, 
is  regarded  in  law  as  an  oral  contract,  to  which  the  six-year  period 
of  limitation  applies.  lb, 

STREET  IMPROVEMENT. 
See  City;  Towk. 

SUBROGATION. 
See  Mortgage,  12  to  16. 

SUMMONS. 
Sheriffs  Betum.'-The  sheriff's  return  upon  a  summons  is  conclusive,  and 
can  not  be  contradicted.  •  Birch  v.  Frantz^  199 

SUPERIOR  COURT. 
See  Constitutional  Law,  1. 
General  and  Special  Terms,— Appeals  to  Supreme  Court, — Assignment  of 
Error, — An  appeal  will  not  lie  from  any  judgment  or  decisiou  of  the 
Marion  Superior  Court,  at  special  term,  direcuy  to  the  Supreme  Court, 
but  only  to  the  former  court  in  general  term,  from  whose  order,  de- 
ciBiQU  or  judgment  alone  an  appeal  may  be  taken  to  the  Supreme 
Court.  On  such  latter  appeal,  the  only  proper  assignment  of  error 
is,  that  the  court  in  general  term  had  exred  in  its  judgment,  affirm- 
ing or  reversing*  as  the  case  might  be,  the  judgment  of  the  court  at 
special  term.      Beineke  v.  Wurglery  468;  McKiSoen  v.  MoriarUy^  600 

SUPREME  COURT. 
See  Action  to  Quiet  Title,  2 ;  Amendment  ;  Appeal  ;  Appeal  Bond  ; 
Arbitration,  5;  Assignment  of  Error;  Bill  of  Exceptions; 
Fraudulent  Conveyance,  7;  Judgment,  7;  New  Trial,  7  to  9; 
Partition,  3;  Practice,  5;  Review  of  Judgment,  5;  Superior 
Court. 

1.  Practice, — Counter-Claim, — Failure  to  Answer  or  Beply, — Venire  de 
Novo.— 'Verdict,— Th^  plaintiff's  failure  to  reply  to  an  answer,  or  to 
answer  a  counter-claim,  will  not  vitiate  or  avoid  the  verdict,  or  afford 
any  cause  for  tiie  issue  of  a  venire  de  novo.  In  such  case,  the  Supreme 
Couit  considers  the  record  as  if  an  answer  or  reply  in  denial  had 
been  filed.  Jones  v.  Hathaway y  14 

2.  Same, — Instructions, — ^Where  instructions  are  objected  to.  solely  upon 
the  ground  that  they  do  not  fully  state  the  law  on  all  the  issues  in  the 
cause,  it  is  incumbent  on  the  objecting  party  to  ask  tlie  trial  court 
for  additional  instructions  covering  the  omitted  points ;  for,  in  such 
case,  he  can  not,  bv  merely  excepting;  to  the  instructions  given,  get 
such  an  error  into  the  record  as  woula  be  available  to  him  in  the  Su- 
preme Court.  lb. 

3.  Witness. — ^A  different  ^ound  of  objection  to  a  question  asked  a*  wit- 
ness, from  that  made  m  the  trial  court,  can  not  be  urged  in  the  Su- 
preme Court.  CUy  of  Huntington  y.Breen^  29 

4.  Change  of  Venue, — Bill  of  Exceptions. — Practice. — Unless  the  motion 
and  affidavit  for  a  change  of  venue  are  made  a  part  of  the  record  by 
a  bill  of  exceptions,  the  ruling  thereon  will  not  be  considered  by  the 
Supreme  Court.  Smith  v.  Smith,  SO 
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5.  AUmany.— Unless  objection  to  a  verdict  on  accoont  of  excessive  all* 
mony  is  made  in  the  trial  court,  either  as  a  cause  for  a  new  trial  or 
by  motion  to  reduce  the  amount,  such  objection  will  not  be  consid- 
ered in  the  Supreme  Court.  lb. 

6.  Special  Finding,— Signature  of  Judge. —The  record  must  show  that  a 
special  finding  and  conclusion  of  law  thereon  were  made  at  the  re- 

Suest  of  one  or  both  of  the  parties,  and  signed  by  the  judge,  else  jthe 
nding  will  be  treated  as  a  general  one,  and  the  exception  to  the  con- 
clusion will  not  be  available.  Downey  v.  State,  ex  rel,y  87 

7.  Instruction. — An  instruction  given  by  the  court  of  its  own  motion  must 
be  signed  by  the  judge,  or  made  a  part  of  the  record  by  a  bill  of  ex- 
ceptions, to  be  availaole  on  appeal.  Louthain  v.  May,  1 09 

8.  Judgment. — Objections  to  the  form  of  a  judgment  can  not  be  made 
for  the  first  time  in  the  Supreme  Court.  Clark  v.  WiUon^l  76 

9.  Overruled  Demurrer  not  in  Record. — Presumption. — ^When  a  demuri'er 
has  been  filed  and  overruled,  and  the  record  does  not  contain  the  de- 
murrer, the  Supreme  Court  wiU  presume  tliat  it  was  oven*uled  on  ac- 
count of  its  own  defects,  or  because  it  presented  some  obiection  to 
the  pleading  to  which  it  was  not  liable.  Jessup  v.  Trout,  194 

10.  Verdict. — Weight  of  Evidence.— Where  there  is  evidence  tending  to 
support  the  verdict,  the  Supreme  Court  will  not  disturb  it  on  the 
mere  weight  of  the  evidence.  Hutts  v.  Dowers,  211 

11.  Same. — Petition  for  Behea^ng. — Sixty  Days, — ^Where  a  decision  in  a 
cause  in  the  Supreme  Court  was  rendered  on  the  12th  of  October,  and 
the  opinion  filed  with  the  clerk  on  the  13th,  a  petition  for  a  rehear- 
ing filed  on  the  13th  of  December  following,  will  not  be  considered, 
as  more  than  sixty  days  had  elapsed  after  the  determination  of  the 
case.  i&. 

12.  New  Trial.— 'Becovery.^-'No  question  can  be  presented  in  the  Supreme 
Court  as  to  the  amount  of  the  recovery,  unless  the  proper  reason  is 
stated  in  the  motion  for  a  new  trial.  Lawson  v.  Hilgenberg,  222 

13.  Same. — Invalid  Tax  Deed. — Lien, — In  an  action  founded  on  a  tax  deed 
which  proved  invalid,  the  recoi*d  not  showing  the  contrary,  the  Su- 
preme Court  will  presume  that  the  court  below  did  what  the  statute 
(1  R.  S.  1876,  pp.  121, 129,  sees.  211,  256  and  257)  authorized  it  to 
do.  lb. 

14.  Same. — Presumption. — All  presumptions  are  in  favor  of  the  legality 
and  regularity  of  the  proceedings  of  the  trial  court;  and,  in  ttie  ab- 
sence of  the  evidence,  the  Supreme  Court  will  presume  that  the  trial 
court  decided  correctly  upon  questions  of  evidence.  lb. 

15.  Appearance. — Submission. — Dismissal. — Waiver, — Practice. — ^After  de- 
fendants have  declined  to  join  in  an  appeal,  and  have  been  made  ap- 
pellees, and  have  by  counsel  appeared  in  the  Supreme  Court  and  con- 
fesocd  error,  and  the  cause  has  been  submitted  by  agreement,  it  is  too 
late  for  a  co-appellee  to  move  to  dismiss  the  appeal  for  want  of  notice 
by  appellants  to  their  co-defendants.  DeHaven  v.  DeJSaven,  236 

16.  PtacUce. — Misjoinder  of^  Causes. — A  judgment  will  not  be  reversed  on 
account  of  a  misjoinder  of  causes  of  action.        Hart  v.  Walker,  331 

17.  Answer  to  Interrogatories. — Pleading. — Trespass. — Where,  in  an  action 
for  trespass,  the  answers  to  inten*ogatories  show  that  the  damages, 
except  nominal  damages,  were  assessed  upon  the  first  and  second 
paragraphs  of  the  complaint,  the  case  must  be  decided  with  reference 
to  those  paragraphs  alone.  Cairo,  etc.,  B.  B.  Co.  v.  Houry,  364 

18.  BUI  of  Exceptions. — ^To  raise  a  question  in  the  Supreme  Court  upon 
the  action  of  the  court  below  in  oveiTuling  a  motion  to  strike  out  a 
pleading,  a  bill  of  exceptions  is  necessary.  Wilson  v.  Piper,  437 
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19.  Bill  of  Exceptions. — Evidence. — Testimany. — ^Where  a  bill  of  excep- 
tions concludes  with  the  statement,  <^this  was  all  the  testimooy  given 
in  the^cause,*^  and  the  bill  shows  on  its  face  that  it  does  not  contain 
all  the  evidence  given  In  the  case,  it  presents  no  question  arising  on 
the  evidence.  Beineke  v.  Wurgler^  468 

20.  Agreed  Statement. — Exception. — Where  a  case  has  been  presented  to 
the  trial  court  upon  an  agreed  statement  of  facts,  an  exception  must 
be  taken  to  its  decision  upon  such  facts  to  present  any  question  there- 
on to  the  Supreme  Court.  Thatcher  v.  Irelandj  486 

21.  Short-Hand  Report  of  Evidence. — Bill  of  Exceptions. — A  copy  of  a 
short-hand  report  of  the  evidence  not  signed  and  attested  by  the  re- 
porter, nor  authenticated  in  any  way  by  the  judge,  is  not  a  part  of 
the  record.  Stout  v.  Stout j  537 

22.  Instructions. — Evidence. — Exceptions  to  the  giving  and  refusing  of  in- 
structions are  not  available  without  the  evidence,  and  when  it  does 
not  appear  what  other  instructions  were  given.  lb. 

23.  Evidence. — Bill  of  Exceptions. — Although  the  bill  of  exceptions  par- 
ports  to  contain  all  the  evidence,  yet  where  it  is  evident  that  it  does 

N  not.  no  question  is  presented  upon  the  weight  or  sufficiency  of  tbe 

evidence  to  sustain  the  verdict.  West  v.  TodhurOer^  600 

24.  Weight  of  ^vuience.— The  Supreme  Court  will  not  determine  the 
weight  or  preponderance  of  the  evidence.  lb. 

SURETYSHIP. 
See  Mortgage,  1,  4, 17;  Replevin  Bail. 

1.  Complaint. — Cross  Complaint.^Civii  Action.^Neu)  Trial.— Change  of 
Venue. — ^The  complaint  of  an  alleged  surety,  under  sections  674  and 
675  of  the  code,  is  not  a  cross  complaint.  The  proceeding  upon  it  is 
essentially  a  civil  action,  in  which,  separately  from  the  or&inal  case, 
there  may  be  a  new  trial  or  change  of  venue.  Williams  Y.Pleenorj36 

2.  Same. — Separate  Trial. — Appeal. — Ditmissal  of  Principal  Case. — Bes 
Adjudicata. — Costs. — ^A  separate  determination  of  the  issue  of  surety- 
ship is  not  affected  by  an  appeal  from  and  reversal  of  the  judgment 
in,  and  subsequent  dismissal  of,  the  principal  case.  The  successful 
party  is  entitled  to  the  full  benefit  of  the  adjudication  on  the  ques- 
tion of  suretyship,  and  to  his  judgment  for  costs.  lb. 

SURFACE-WATER. 

1.  Nuisance. — Levees. — A  land-owner  may,  by  levees  or  other  appliances 
erected  on  his  own  premises,  prevent  the  natural  flow  of  surface-wa- 
ter upon  the  surface  of  his  own  lands  from  those  above,  and  is  not 
liable  for  injury  resulting  to  the  lands  above  by  reason  of  the  conse- 
quent accumulation  of  such  waters  thereon.    Benthall  v.  Seifert^302 

2.  Damage. — Obstruction  of  Watercourse.— Upon  the  boundaries  of  his 
own  land,  not  interfering  with  any  natural  or  prescriptive  water- 
course, thh  owner  may  erect  such  barriers  as  he  deems  necessary  to 
keep  off  surface-water,  or  overflowing  floods,  coming  from  or  across 
adjacent  lands ;  and  for  any  consequent  repulsion,  turning  aside  or 
heaping  up  of  these  waters,  to  the  injury  of  other  lands,  he  will  not 
be  responsible.  Cairo ,  etc.y  B.  B,  Co.  v.  Hourff^  364 

SURPRISE. 
See  New  Trial,  1. 

TAXES. 
See  Gravel  Road;  Injunction;  Railroad,  7  to  9;  Tax  Title. 
1.  Lien  of.— Effect  ofBepealing  Statute.— H^Q  repeal  of  a  statute,  under 
which  taxes  are  levied,  puts  an  end  to  the  right  to  collect  them,  un- 
less the  repealing  statute  contains  a  provision  preserving  the  taxes 
and  the  right  to  collect  them.  Oorlejf  v.  Sewell,  31 6 


INDEX.  647 

2.  Same.^StattUe  of  1872  Construed.-^A  lien  for  taxes,  accrued  under 
statutes  in  force  prior  to  the  act  of  1872, 1  K.  S.  1876,  p.  72,  is  con- 
tinued and  preserved  by,  and  may  be  enforced  under,  the  provisions 
of  that  act.  lb. 

3.  Same, — Bepeal  of  Statute, — Intention, — An  express  saving  clause  is 
not  required  to  prevent  the  destruction  of  rights  existing  under 
former  statutes.  If  the  intention  to  preserve  and  continue  such 
rights  is  clearly  apparent,  it  will  be  carried  into  effect.  lb. 

TAX  TITLE. 
See  Supreme  Court,  13. 

1.  Lien. — ^The  remedy  of  a  purchaser  of  lands  for  taxes,  when  the  title 
proves  to  be  defective,  which  gives  a  lien  for  the  amount  paid,  with 
twenty-five  per  cent,  interest  7l  R.  S.  1876,  p.  129,  sec.  257),  is  only 
available  where  the  purchaser  tias  taken  a  deed,  and  then  it  can  not 
be  given  if  the  description  of  the  land  be  so  defective  that  the  land 
can  not  be  identified.  Sharpe  v.  DUlman^  280 

3.  SoMe.—Bemedy  of  Holder  of  Invalid  Tax  2%Z«.— The  remedy  of  the 
holder  of  an  invalid  tax  title,  for  the  enforcement  of  rights  acquired 
under  former  statutes,  is  that  given  by  the  act  of  1872. 

Qorley  v.  Sewelh  31 6 
TENANTS  IN  COMMON. 
See  Ejectment,  2. 

TENDER. 
See  Injunction,  6. 

TESTIMONY. 
See  Supreme  Court,  19. 

TIME. 
See  Bill  of  Exqeptions,  1. 

TOLLS. 
See  Exemption. 

TOWN. 
See  Railroad,  3.  4. 
3 .  Sidewalk. — Complaint. — In  an  action  by  a  town  against  a  property 
owner,  to  recover  for  constructing  a  sidewall^  along  his  lot,  under 
the  provisions  of  the  act  of  1859,  1  R.  S.  1876,  p.  895,  a  complaint 
showing  a  general  and  substantial  compliance  with  the  provisions  of 
said  act  is  sutticient  on  demurrer,  and  the  allegation  that  the  work 
was  ^'duly  completed*'  is  a  sufficient  averment  that  the  wallc  was 
completed  in  accordance  with  tlie  specificatins  of  the  ordinance. 

Town  of  Auburn  v.  Eldridge^  126 

2.  Same. — Ordinance, — Exhibit.— In  such  action,  the  ordinance  to  com- 
pel owners  of  lots  to  construct  sidewalks  Is  not  such  an  instrument 
as  becomes  a  part  of  the  complaint  by  filing  a  copy  therewith.      lb. 

3.  Street  Improvement. — Contract, — Assessment. — Pleading. — Mandamus. 
— A  complaint  against  a  town,  in  two  paragraphs,'  alleged  in  each  a 
contract  for  the  improvement  of  a  street  at  the  expense  of  thQ  adja- 
cent property  owners,  the  town  to  pay  for  street  crossings,  but  plain- 
tiff to  receive  nothing  until  laborers  were  paid.  The  gravamen  of  the 
first  paragraph  was,  that  the  town  had  failed  to  make  necessary  or- 
ders for  the  sale  of  property,  and  so  had  deprived  the  plaintiff  of  a 
remedy  against  the  owners ;  and  of  the  second,  that  the  town  with- 
out cause  ordered,  and  with  threats  of  violence  compelled,  him  to 
stop  the  work,  depriving  him  of  the  benefits  of  the  contract. 

Held^  that  the  first  paragraph  is  insufficient,  and  the  second  good  only 
for  nominal  damages,  if  for  that. 
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Held,  also,  that,  if  the  town  were  compelled  to  make  eompensatioQ  for 
Uie  work  done,  it  could  not  reimburse  itself  by  an  assessment,  and 
was  therefore  not  liable  on  account  of  the  delinquencies  alleged  in 
the  first  paragraph. 

Held^  also,  that  the  plaintiff's  remedy  was  by  mandamus. 

Heldf  also,  that  the  complaint  is  insufficient  for  the  work  done  on  cross- 
ings, for  want  of  an  averment  that  the  laborers  had  been  paid. 

Held^  also,  that  the  second  paragraph  does  not  show  that  the  oontract 
was  valuable  or  was  valid;  and,  if  not  valid,  the  estimates  could 
not  have  been  enforced,  and  the  plaintiff  was  not  injured  by  the  in- 
terruption. Town  of  Tipton  v.  Jones^  307 

^  .  Same,— Assignment  of  Contract  to  Trustee.— Pleading,— An  answer, 
that  the  plaintiff  had  in  writing  assigned  his  contract  and  all  assess- 
ments and  estimates  made  and  to  be  made  to  another,  who  still  held 
it,  is  good  against  an  action  upon  the  contract,  but  not  against  the  tort 
alleged  in  the  second  paragraph,  if  actual  damages  were  shown.  /6. 

5.  Saine. — ^It  is  no  objection  to  the  assignment  of  the  contract,  as  be- 
tween the  parties  to  it,  that  the  assignee  was  a  trustee  of  the  town, 
though  he  would  not  be  permitted  to  make  a  profit  out  of  it.         lb. 

•6.  Same. — Statute  Construed. — Cities.— The  restrictions  found  in  the  law 
whereby  city  ofiicers  are  forbidden  to  purchase  any  bond,  order,  claim 
or  demand  against  the  city,  or  to  have  any  interest  in  conti-acts  for 
public  improvements,  are  not  found  in  the  law  concerning  towns.  IK 

TOWNSHIP. 
See  Railroad,  7. 

TBUST  AND  TRUSTEE. 
See  Fraudulent  Conveyance,  10;  Statute  of  Limitations,  2. 

1.  Deed. — Construction,— Intention. — A  deed,  conve3ring  the  real  estate* 
of  the  grantor,  and  transferring  his  personal  property  to  trustei)8, 
for  the  benefit  of  creditors,  is  to  oe  considei-ed  as  an  entirety,  and  its 
true  meaning  gathered  from  all  its  provisions,  and  not  from  detach M 
clauses,  and  the  intention  of  the  parties,  so  gathered,  carried  info 
effect.  Clark  v.  WUsan^  176 

2.  Debtor  and  Creditor. — Performance  of  Trust. — Beneficiaries. — Credit- 
ors, for  whose  benefit  a  trust  is  created,  have  an  interest  therein 
which  can  not  be  divested  by  the  failure  of  the  trustees  to  execute- 
the  trust  within  a  time  designated  in  the  deed ;  courts  will  not  annul 
such  a  tnist  because  the  trustees  have  not  executed  it  widiin  the 
time  named,  but  may  direct  the  removal  of  the  delinquent  trustees- 
and  appoint  others,  or  compel  those  appointed  to  execute  their  trust. 
The  failure  of  the  trustees  to  do  their  duty  does  not  revest  title  in  the 
grantor,  nor  divest  the  rights  of  th6  beneficiaries.  Ih, 

3.  Same.— Purchase  of  Trust  Property  by  Trustee.— The  purchase  of  the 
trust  property  by  a  trustee  is  illegal,  and  may  be  set  aside,  but  it  is 
not  a  cause  for  impairing  the  rights  of  the  beneficiaries,  the  creditors 
of  the  person  creating  the  trust.  lb, 

4.  Secret  Trust.— Bona  Fide  Purchaser,— Sherifps  Sale, — ^A  secret  trust 
cah  not  be  enforced  against  the  purchaser  of  the  legal  title  for  value 
and  without  any  notice  of  the  trust.  This  rule  protects  purchasers 
at  sheriff's  sales  as  well  as  at  private  sales.     Milner  v.  Hyland,  458 

5.  Same, — Counter-claim, — Evidence.— In  an  action  to  enforce  a  trust  on 
real  estate,  it  is  error  to  sustain  a  demurrer  to  a  counter-claim  by  de- 
fendant, averring  title  to  such  land  under  a  bona  fide  purchase  at  a 
sheriff's  sale,  wiuiout  notice,  and  such  error  is  not  rendered  harmless 
by  evidence  tending  to  show  constructive  notice.  /6» 

UNSOUNDNESS  OF  MIND. 
See  Judgment,  6;  Promissory  Note,  7, 10. 
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VARIANCE. 
See  Pleading,  6. 

VENDOR  AND  PURCHASER. 
See  Vendor's  Lien. 

1.  Pleading. Seal  Estates—Breach  of  Contract  to  Convey,— ReseissUm, — 
Bents. — Diligence. — Demand. — ^A  complaint,  showing  an  agreement  of 
defendant  to  convey  real  estate  to  plaintiff  Immediately  by  warrant 
deed  in  fee  simple,  a  payment  of  part  of  price  and  notes  executed  for 
remainder,  and  possession  taken  and  held  by  plaintiff  until  com- 
mencement of  suit,  also  further  payments  on  notes  for  price  and  of 
premium  on  insurance  upon  building  on  property  before  suit;  and 
averring  that  the  defendant  has  not  a  good  title,  and  can  not,  and 

'  has  refused,  to  convey,  though  she  represented  that  she  had  .such  title 
when  she  made  agreement;  that  plaintiff  relied  on  such  representa- 
tion, and,  before  suing,  offered  to  surrender  possession,  and  demand- 
ed repayment  of  what  he  had  paid  on  price  and  on  insurance,  and  a 
surrender  of  his  notes,  is  insufiicient  on  demurrer,  for  a  rescission, 
because  it  does  not  offer  to  account  for  rents,  shows  no  excuse  for 
delay  in  offering  to  rescind,  and  does  not  show  any  adverse  claim,  or 
that  the  defendant's  title  was  not  perfect  in  equity ;  and  is  insuffi- 
cient for  breach  of  contract,  because  the  plaintin  had  not  offered  to 
perform  on  his  part,  and  has  not  suffered  more  than  nominal  dam- 
ages. Axtel  V.  Chase,  74 

2.  Same. — ^Upon  the  facts  stated,  the  contract  to  convey  immediately 
meant  within  a  reasonable  time.  A  demand  was,  therefore,  neces- 
sary. /d» 

3.  Same. — Presumption. — ^The  presumption  against  the  pleader  is,  that 
the  notes  for  purchase-money  had  become  due ;  and,  this  beinn  so, 
an  offer  to  pay  was  necessary.  lb. 

4.  Same. — Covenant.— Breach.— The  allegation,  that  the  grantor  had  no- 
title  in  fee  simple,  does  not  show  a  breach  of  the  covenant  of  seiz- 
in, lb. 

5.  Same.^Misdescription.—A  grantee,  who  has  remained  in  undisturbed 
possession,  can  not  defeat  an  action  for  purchase-money,  nor  recover 
more  than  nominal  damages  for  breach  of  warranty  for  want  of  title 
in  the  grantor.  This  applies  to  cases  where  the  property  was  mis- 
described  in  the  deed.  lb. 

6fc  Same.— Correction  of  Mistake,— Demand.— A  complaint  to  correct  a. 
mistake  should  allege  a  demand  and  refusal.  lb. 

7.  Contract.— Verdict.— Special  Finding.— A*  complBint  averred  a  parol 
contract  with  S.  for  tiie  purchase  from  him  of  a  tract  of  land,  and 
the  payment  thereon  by  the  plaintiff  of  9200,  and  by  one  E.,  for  the 
plaintiff,  of  #800,  and  Uiat  S.  refused  to  execute  the  contract  or  to- 
repay  the  money  received  thereon.  There  was  a  general  verdict  for 
the  plaintiff  for  the  money  so  alleged  to  have  been  paid,  together 
with  several  special  findings,  one  of  which  was  that  the  contract  did 
not  require  S.  to  convev  until  he  had  first  received  the  #800. 

JSeld,  that  this  special  finding  was  not  inconsistent  with  the  general  ver- 
dict. Shryer  v.  Morgan,  479 

8.  Damages.— Where  one  refuses  to  perform  a  parol  contract  to  convey 
lands,  a  subsequent  depreciation  in  the  value  of  the  land  can  not  af- 
fect the  amount  of  the  recovery  in  a  suit  for  the  purchase^money  re- 
ceived by  him.  lb. 

9.  Bepresentations. — Quality.--^A  purchaser  has  usually  no  light  to  rely 
upon  the  representations  of  the  vendor  as  to  the  quality  of  the  prop- 
er^, where  he  has  a  reasonable  opportunity  of  examining  it  and 
judging  for  himself.  Cagney  v.  Ciwon,  494 


€50  INDEX. 

10.  IfMdequacy  of  ConsideraUon, — ^i^ud.— Inadequacy  of  consideration 
^one  is  no  ground  for  Inferring  fraud  unless  the  inadequacy  is  so 
great  as  to  impress  every  person  with  its  gi*06sness.  lb. 

11.  Bepresentation  of  Value. — A  purchaser  has  no  riffht  to  rely  upon 
affirmations  of  value  made  hy  the  vendor,  value  being  generally  a 
mere  matter  of  opinion,  about  which  persons  are  liable  to  differ  very 
widely.  lb, 

12.  Complaint. — Damages. — Cancellation  of  Note  and  Mortgage. — BUvrep- 
resentations. — In  an  action  for  damages,  and  for  the  cancellation  of 
notes  and  mortgages  executed  in  a  sale  and  exchange  of  proi>erty 
induced  by  the  alleged  false  representations  of  the  defendant,  a 
complaint  which  shows  that  the  plaintiff  had  a  suitable  opportunity 
to  examine  the  propei-ty,  but  shows  no  sufficient  reason  for  such  f fut- 
ure, and  fails  to  show  a  gross  inadequacy  in  the  consideration  for  its 
exchange,  and  alleging  such  misrepresentations  as  amount  merely 
to  affirmations  of  value,  is  insufficient  to  sustain  a  verdict  and  judg- 
ment, lb. 

13.  Title. — Purchase-Moneg. — Mortgage. — Injunction. — Equity. — ^In  an  ac- 
tion by  the  assignee  of  a  note  and  moitgage  given  for  purchase- 
money  of  real  estate,  a  cross  complaint,  alleging  that  the  mortgage 
sought  to  be  foreclosed  embraced  other  lands  than  that  for  the  pur- 
chase-money of  which  the  notes  sued  on  were  given ;  that  the  grantor 
to  whom  the  mortgage  and  notes  were  given,  and  by  whom  they 
were  assigned,  conveyed  a  portion  of  the  real  estate  described  in  the 
mortgage,  with  covenants  of  warranty,  and  that  such  grantor  is  in- 
solvent; that  a  suit  is  now  pending  against  the  parties  to  this  action 
and  the  mortgagee,  by  parties  claimmg  a  paramount  title,  for  the 

Surpose  of  settling  the  question  of  title  to  the  land  conveyed  by  the 
lortgagee;  and  asking  that  the  action  upon  the  note  and  mortgage 
be  restrained  and  delaved  until  the  determination  of  the  suit  in  rela- 
tion to  the  title,  is  sufficient  on  demurrer.         Fehrle  v.  Turner^  530 

14.  Same. — ^In  such  case  equity  will  enjoin  the  proceeding  to  enforce  col- 
lection of  the  note  and  mortgage  until  the  result  of  the  suit  for  the 
determination  of  the  title  to  the  lands  purchased  is  ascertained.    lb. 

VENDOR'S  LIEN. 
Subsequent  Purchaser. — Notice. — Notary  Public. — Presumption. — ^W.,  as  a 
notary  public,  drafted  and  took  the  acknowledgment  of  a  deed  on 
the  sale  of  real  estate  by  F.  to  S.,  and  wrote  two  notes,  running  one 
and  two  years,  for  the  unpaid  purchase-money ;  and  nearly  four  years 
afterward  W.  became  the  purchaser  of  the  same  real  estate.    In  a 
suit  by  F.  against  S.  and  W.,  to  collect  a  balance  of  said  purchase- 
money,  and  to  enforce  a  vendor's  lien  on  said  real  estate. 
Meld,  that  ^he  foregoine  facts  alone  wer^  not  sufficient  to  charge  W.,  at 
the  time  of  his  purchase  of  the  land,  with  either  actual  or  construc- 
tive notice  of  the  cjaim  of  F.  against  S.  for  unpaid  purchase-money. 
Held,  also,  that  there  Is  no  presumption  either  of  law  or  fact,  that,  at  the 
time  of  his  purchase  of  the  land,  W.  remembered  the  details  of  the 
previous  transaction,  in  which  he  acted  as  notary  public. 

WkiU  V.  Fisher.  65 

VENIRE  DE  NOVO. 

See  Supreme  Court,  1 ;  Verdict,  1. 

1.  Verdict. — ^Needless  particulaiity  in  a  general  verdict  in  showing  the 

items  of  principal,  interest  and  exemplary  damages,  which  make  up 

the  gross  amount  found  for  the  plaintiffs,  is  not  sufficient  ground  for 

a  venire  de  novo.  Beat  v.  Staie^  ex  reZ.,  231 

^.  Practice.^U  a  verdict  find  less  than  the  whole  matter  in  issue,  the 
remedy  is  by  a  venire  de  novo.  Cottrell  v.  ShacUey,  348 
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VERDICT. 
See  Criminal  Law,  18, 19;  Decedents^  Estates,  3;  Evidence,  5; 
Negligence,  9;  Practice,  11,  16;  Suprehe  Court,  1,  5, 10,  23; 
Vendor  and  Purchaser,  7;  Venire  De  Novo. 

1.  Venire  de  Novo. — Default. — Evidence. — In  an  action  on  a  note  and  to 
foreclose  a  mortea^e,  the  defendants,  the  mortgagors,  made  default; 
other  parties,  aomitted  as  defendants,  filed  a  cross  complaint,  aver- 
ring that  they  were  judgment  creditors  of  the  mortgagor,  and  that 
the  mortgage  was  fraudulent  and  void  as  to  creditors.     The  juiv  re- 

»  turned  a  veixlict,  *^We,  the  jurv,  find  for  the  plaintiff  against  all  the 
defendants,  and  we  assess  his  damages  at  two  thousanuand  seventy- 
eight  dollars  and  thirteen  cents,  and  one  hundred  and  sixty-five  dol- 
lars and  fifty  cents  attorney's  fees.'' 

Held,  that  this  verdict  was  sufficiently  certain  to  authorize  the  proper 
judgment,  and  that  a  motion  for  a  venire  de  novo  was  properly  over- 
ruled. 

Heldn  also,  that  the  filing  of  the  cross  complaint  made  no  difference  in 
the  issues  between  the  plaintiff  and  the  mortgagors,  and  they  having 
made  default,  and  the«note  and  mortage  having  been  given  in  evi- 
dence, the  plaintiff  was  entitled  to  judgment  against  the  mortgagors, 
regardless  of  the  question  as  to  whether  the  mortgage  was  fraudu- 
lent and  void  as  against  creditors.  Dobson  v.  MarkUy  53 

2.  Beception  of, — The  reception  of  a  verdict  is  a  judicial  act,  and  judi- 
cial power  cannot  be  delegated,  and  therefore  the  reception  of  a  ver- 
dict by  an  attorney,  whom  the  court,  with  the  consent  of  the  parties, 
had  designated  to  receive  it,  Is  a  nullity.  McClure  v.  State ^  287 

VOLUNTARY  PAYMENT. 
See  Mortgage,  13. 
A  voluntary  payment  of  money,  with  knowledge  of  all  the  facts,  where 
there  is  no  liability  to  pay,  gives  no  right  of  action. 

Worley  v.  Moore^  567 
WAIVER. 
See  Arbitration,  6;  Fraudulent  Convetance,  8;  Life  Insurance, 
1;  Notice;  Promissory  Note,  12;  Supreme  Court,  15. 

WARRANT. 
See  Constable;  Jurisdiction,  1;  Pleading,  9. 

WARRANTY. 
See  Promissory  Note,  11. 

WATERCOURSE. 
See  Surface  Water,  2. 

WIDOW. 
See  Decedents*  Estates,  2;  Husband  and  Wife,  1  to  3;  Mortgage, 

6,6. 

WILL. 

1.  Intention.— Parol  Evidenu,—The  intention  of  a  testator  must  be  gath- 
ered  from  the  will  itself,  and  its  legal  meaning  and  effect  can  not  be 
vuied  by  parol  evidence.  Judy  v.  OiXberty  96 

2.  Jfistaibes.— Mistakes  in  a  will  can  not  be  corrected  by  courts,  except 
in  cases  where  the  mistake  is  apparent  on  the  face  of  the  will.      Ih. 

Z.  Description  of  Heal  Estate.— A.,  desiring  to  buy  the  ^^northeast  quar- 
ter of  the  southeast  quarter**  of  a  certain  section  of  land,  borrowed 
from  his  wife  money  to  pay  therefor,  agreeing  that,  if  she  would  loan 
it  to  him,  he  would  devise  the  land  to  her  for  life,  with  remainder  to 
her  children,  and  in  pursuance  thereof  made  his  will,  intending  to 
devise  such  land  to  her,  but,  by  mistake,  the  land  was  described  in 
the  will  as  the  ^'northeast  quarter  of  the  southwest  quarter*'  of  the 
same  section,  which  tract  the  testator  never  owned. 
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BMj  that  there  was  no  mistake  apparent  on  the  face  of  the  will,  and  that 
parol  evidence  is  inadmissible  to  show  that  the  testator  intended  to 
describe  a  different  tract  from  that  named  in  the  wiU.  /6. 

4.  Charge  on  Land, — Notice. — ^A  testator  devised  his  real  estate  and  per- 
sonal property  to  a  son,  *^on  condition  that  he  pav  to  M.  (a  grand- 
daughter) one  thousand  dollars  when  she  reaches  the  age  of  twenty- 
one  years,  or  marries/'  The  will  was  admitted  to  probate,  and  duly 
recorded.  Afterward  the  son  conveyed  the  land  to  W.,  who  imme- 
diately conveyed  it  to  the  son's  wife.  Subsequently  the  wife  and  her 
husband  joined  in  a  conveyance  of  it  to  their  infant  children,  in  con- 
sideration of  natural  love  and  affection  and  one  dollar.  After  her 
marriage,  M.  sued  to  enforce  a  lien  on  the  land  for  her  legacy,  alleg- 
ing the  son's  insolvency. 

Held^  uiat  the  son  took  the  land  charged  with  the  legacy,  which  coald  be 
enforced  by  suit. 

Eeld^  also,  that  the  will,  being  duly  proved  and  recorded,  was  notice  to 
everybody,  and  that  neither  the  wife,  infant  children,  nor  W.,  the  in- 
termediary, were  innocent  purchasers,  without  notice. 

Wilson  V.  Piper,  437 
WITNESS. 

See  Contract,  13;  Criminal  Law,  2,  7, 17;  Decedents'  Estates,  8; 
Evidence,  2, 4;  Life  Insurance,  2;  New  Trial,  4;  Neoliqencs^ 
16;  Supreme  Court,  3. 

1.  Hxiaibandand  Wife.--JHvorce,Sfndence,--By  the  act  of  March  15th, 
1879,  Acts  1879,  p.  245,  the  wife  is  a  competent  witness  in  an  action 
by  her  for  a  divorce,  to  testify  as  to  her  husband's  habits  of  intoxica- 
tion and  his  treatment  of  her,  and  in  relation  to  her  conduct  as  his 
wife.  Smith  v.  Smithy  80 

2.  Physician, — Privileged  Communication, — The  relation  between  physi- 
cian and  patient  is  confidential,  and  the  former  may  not,  to  Uie  in- 
jury of  the  latter  or  his  representatives,  testify  to  what  he  learned  of 
the  latter's  ailments,  either  by  examination  and  objservation  or  by 
oral  communication.  Masonic^  etc..  Association  v.  Becky  203 

3.  Contradiction  of, — Character, — ^A  witness  who  is  contradicted  by  evi- 
dence disproving  the  matters  of  fact  testified  to  by  him  can  not  call 
witnesses  to  prove  good  character.  Presser  v.  State,  274 

4.  Leading  Questions,— The  allowance  of  leading  questions  to  witnesses 
1^  largely  in  the  discretion  of  the  court,  ana  is  not  available  error, 
unless  it  clearly  appears  that  the  court  lias  abused  its  discretion,  and 
that  injury  has  resulted.  Blissard  v.  Applegate,  516 

WBITTEN  instbumbnt. 
See  Evidence,  6;  Landlord  and  Tenant,  2;  Statute  of  Frauds^ 

5,6. 
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19.  BUI  of  Exceptions, — Evidence. — Testimony.  ^Wbere  a  bill  of  excei>- 
tioiis  concludes  with  the  statement,  <^this  was  all  the  testimony  given 
in  the^cause,'^  and  the  bill  shows  on  its  face  that  it  does  not  contain 
all  the  evidence  given  in  the  case,  it  presents  no  question  arising  on 
the  evidence.  Beineke  v.  Wurgler^  468 

20.  Agreed  Statement, — Exception, — Where  a  case  has  been  presented  to 
the  trial  court  upon  an  agreed  statement  of  facts,  an  exception  must 
be  taken  to  its  decision  upon  such  facts  to  present  any  question  there- 
on to  the  Supreme  Court.  Thatcher  v.  Ireland^  486 

21.  Short-Hand  Report  of  Evidence, — Bill  of  ExcepHons, — A  copy  of  a 
short-hand  i-eport  of  the  evidence  not  signed  and  attested  by  the  re- 
porter, nor  authenticated  in  any  way  by  the  judge,  is  not  a  part  of 
the  record.  Stout  v.  Stout,  537 

22.  Instructions, — Evidence, — ^Exceptions  to  the  giving  and  refusing  of  in- 
structions are  not  available  without  the  evidence,  and  when  it  does 
not  appear  what  other  instructions. were  given.  lb. 

23.  Evidence, — Bill  of  Exceptions,  — Althou&;h  the  bill  of  exceptions  par- 
ports  to  contain  all  the  evidence,  yet  wnere  it  is  evident  that  it  does 
not,  no  question  is  presented  upon  the  weight  or  sufficiency  of  the 
evidence  to  sustain  the  verdict.  West  v.  Todhunter^  600 

24.  Weight  of  Evidence.— Th^  Supreme  Court  will  not  determine  the 
weight  or  preponderance  of  the  evidence.  lb, 

SURETYSHIP. 
See  Mortgage,  1,  4, 17;  Replevin  Bail. 

1.  Complaint, — Cross  Complaint. — CivU  Action, — Neva  Trial, — Change  of 
Venue. — The  complaint  of  an  alleged  surety,  under  sections  674  and 
675  of  the  code,  is  not  a  cross  complaint.  The  proceeding  upon  it  is 
essentially  a  civil  action,  in  which,  separately  from  the  original  case, 
there  may  be  a  new  trial  or  change  of  venue.  Williams  v.  Pleenor^  36 

2.  Same, — Separate  Trial, — Appeal, — Dismissal  of  Principal  Case. — Res 
Adjudicata, — Costs. — ^A  separate  determination  of  the  issue  of  surety- 
ship is  not  affected  by  an  appeal  from  and  reversal  of  the  judgment 
in,  and  subsequent  dismissal  of,  the  principal  case.  The  successful 
party  is  entitled  to  the  full  benefit  of  the  adjudication  on  the  ques- 
tion of  suretyship,  and  to  his  judgment  for  costs.  lb. 

SURFACE-WATER. 

1.  Nuisance. — I^evees, — A  land-owner  may,  by  levees  or  other  appliances 
erected  on  his  own  premises,  prevent  the  natural  flow  of  surface-wa- 

*  ter  upon  the  surface  of  his  own  lands  from  those  above,  and  is  not 
liable  for  injury  resulting  to  the  lands  above  by  reason  of  the  conse- 
quent accumulation  of  such  waters  thereon.    Benthall  v.  SeifeH,302 

2.  Damage. — Obstruction  of  Watercourse.— V^n  the  boundaries  of  his 
own  land,  not  interfering  with  any  natural  or  prescriptive  water- 
course, this  owner  may  erect  such  barriers  as  he  deems  necessary  to 
keep  off  surface-water,  or  overflowing  floods,  coming  from  or  across 
adjacent  lands ;  and  for  any  consequent  repulsion,  turning  aside  or 
heaping  up  of  these  waters,  to  the  injury  of  other  lands,  he  will  not 
be  responsible.  Cairo,  etc.,  B,  B.  Co.  v.  Howry^  364 

SURPRISE. 
See  New  Trial,  1. 

TAXES. 
See  Gravel  Road;  Injunction;  Railroad,  7  to  9;  Tax  Title. 
1.  Lien  of.-— Effect  ofBepealing  Statute,— ThQ  repeal  of  a  statute,  under 
which  taxes  are  levied,  puts  an  end  to  the  right  to  collect  tJiem,  un- 
less the  repealing  statute  contains  a  provision  preserving  the  taxes 
and  the  right  to  collect  them.  ■  Chrley  v.  Sewelly  316 
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2.  Same.—Statute  of  1872  Construed.-— A  lien  for  taxes,  accrued  under 
statutes  in  force  prior  to  the  act  of  1872, 1  K.  S.  1876,  p.  72,  is  con- 
tinued and  preseiTCd  by,  and  may  be  enforced  under,  the  provisions 
of  that  act.  lb. 

3.  Same. — Repeal  of  Statute. — Intention. — An  express  saving  clause  is 
not  required  to  prevent  the  destruction  of  rights  existing  under 
former  statutes.  If  the  intention  to  preserve  and  continue  such 
rights  is  clearly  apparent,  it  will  be  carried  into  effect.  lb. 

TAX  TITLE. 
See  Supreme  Court,  13. 

1.  Lien. — ^The  remedy  of  a  purchaser  of  lands  for  taxes,  when  the  title 
proves  to  be  defective,  which  ^ves  a  lien  for  the  amount  paid,  with 
twenty-flve  per  cent,  interest  (1  R.  S.  1876,  p.  129,  sec.  257),  is  only 
available  where  the  purchaser  has  taken  a  deed,  and  then  it  can  not 
be  given  if  the  description  of  the  land  be  so  defective  that  the  land 
can  not  be  identified.  Sharpe  v.  Dillmany  280 

2.  Same. — Remedy  of  Holder  of  Invalid  Tax  Title. — The  remedy  of  the 
holder  of  an  invalid  tax  title,  for  the  enforcement  of  rights  acquired 
under  former  statutes,  is  that  given  by  the  act  of  1872. 

Oorley  v.  Sewellf  31 6 
TENANTS  IN  COMMON. 
See  Ejectment,  2. 

TENDER. 
See  Injunction,  6. 

TESTIMONY. 
See  Supreme  Court,  19. 

TIME. 
See  Bill  of  Exceptions,  1. 

TOLLS. 
See  Exemption. 

TOWN. 
See  Railroad,  3.  4. 

1 .  Sidewalk.— Complaint.— in  an  action  by  a  town  against  a  property 
owner,  to  recover  for  constructing  a  sidewalk  along  his  lot,  under 
the  provisions  of  the  act  of  1859,  1  R.  S.  1876,  p.  895,  a  complaint 
showing  a  general  and  substantial  compliance  with  the  provisions  of 
said  act  is  sufficient  on  demurrer,  and  the  allegation  that  the  work 
was  ^'duly  completed-'  is  a  sufficient  averment  that  the  walk  was 
completed  in  accordance  with  the  speciflcatins  of  the  ordinance. 

Town  of  Auburn  v.  Eldridge^  126 

2.  Same. — Ordinance. — Exhibit.— In  such  action,  the  ordinance  to  com- 
pel owners  of  lots  to  construct  sidewalks  is  not  such  an  instrument 
as  becomes  a  part  of  the  complaint  by  filing  a  copy  therewith.      lb. 

3.  Street  Improvement. — Contract. — Assessment. — Pleading. — Mandamus. 
— A  complaint  against  a  town,  in  two  paragraphs,  alleged  in  each  a 
contract  for  the  improvement  of  a  street  at  the  expense  of  thQ  adja- 
cent property  owners,  the  town  to  pay  for  street  crossings,  but  plain- 
tiff to  receive  nothing  until  laborers  were  paid.  The  gravamen  of  the 
first  paragraph  was,  that  the  town  had  failed  (o  make  necessary  or- 
ders for  the  sale  of  property,  and  so  had  deprived  the  plaintiff  of  a 
remedy  against  the  owners ;  and  of  the  second,  that  the  town  with- 
out cause  ordered,  and  with  threats  of  violence  compelled,  him  to 
stop  the  work,  depriving  him  of  the  benefits  of  the  contract. 

Meld,  that  the  first  paragraph  is  insufficient,  and  the  second  good  only 
for  nominal  damages,  if  for  that. 


648  INDEX. 

Beld,  also,  that,  if  the  town  were  compelled  to  make  compensation  for 
the  work  done,  it  could  not  reimburse  itself  bv  an  assessment,  and 
was  therefore  not  liable  on  account  of  the  delinquencies  alleged  in 
the  first  paragraph. 

Held^  also,  that  the  plaintiff's  remedy  was  by  mandamus. 

Held,  also,  that  the  complaint  is  insufficient  for  the  work  done  on  cross- 
ings, for  want  of  an  averment  that  the  laborers  had  been  paid. 

Held^  also,  that  the  second  paragraph  does  not  show  that  the  contract 
was  valuable  or  was  valid;  and,  if  not  valid,  the  estimates  could 
not  have  been  enforced,  and  the  plaintiff  was  not  injured  by  the  in- 
terruption. Town  of  Tipton  v.  Jones,  307 

4.  Same.  — Assignment  of  Contract  to  Trustee. — Pleading. — An  answer, 
that  the  plaintiff  had  in  writing  assigned  his  contract  and  all  assess- 
ments and  estimates  made  and  to  be  made  to  another,  who  still  held 
it,  \R  good  a^inst  an  acdon  upon  the  contract,  but  not  against  the  tort 
alleged  in  the  second  paragraph,  if  actual  damages  were  shown.  Ih. 

5.  Same. — It  is  no  objection  to  the  assignment  of  the  contract,  as  be- 
tween the  parties  to  it,  that  the  assignee  was  a  trustee  of  the  town, 
though  he  would  not  be  permitted  to  make  a  profit  out  of  it.         lb. 

6.  Saxne. — Statute  Construed. — Cities. — The  restrictions  found  in  the  law 
whereby  city  ofiicers  are  forbidden  to  purchase  any  bond,  order,  claim 
or  demand  against  the  city,  or  to  have  any  interest  in  contracts  for 
public  improvements,  are  not  found  in  the  law  concerning  towns.  Jb. 

TOWNSHIP. 
See  Railroad,  7. 

TRUST  AND  TRUSTEE. 
See  Fraudulent  Comyeyance,  10;  Statute  of  Limitations,  2. 

1.  Deed. — Construction,— Intention. — A  deed,  conveying  the  real  estate 
of  the  ffrantor,  and  transferring  his  personal  property  to  trustei^ 
for  the  benefit  of  creditors,  is  to  oe  considered  as  an  entirety,  and  ite 
true  meaning  gathered  from  all  its  provisions,  and  not  from  detached 
clauses,  and  the  intention  of  the  parties,  so  gathered,  carried  into 
effect.  Clark  v.  WUson,  176 

2.  Debtor  and  Creditor. — Performance  of  Trust. — Beneficiaries. — Credit- 
ors, for  whose  benefit  a  trust  is  created,  have  an  interest  therein 
which  can  not  be  divested  by  the  failure  of  the  trustees  to  execute 
the  trust  within  a  time  designated  in  the  deed ;  courts  will  not  annul 
such  a  trust  because  the  trustees  have  not  executed  it  within  tiie 
time  named,  but  may  direct  the  removal  of  the  delinquent  trustees 
and  appoint  others,  or  compel  those  appointed  to  execute  their  tnist. 
The  failure  of  the  trustees  to  do  their  duty  does  not  revest  title  in  the 
grantor,  nor  divest  the  rights  of  the  beneficiaries.  Ih. 

3.  Same.— Purchase  of  Trust  Property  by  Trustee.-The  purchase  of  the 
trust  property  by  a  trustee  is  illegal,  and  may  be  set  aside,  but  it  is 
not  a  cause  for  impairing  the  rights  of  the  beneficiaries,  the  creditors 
of  the  person  ci*eating  the  trust.  lb. 

4.  Secret  Trust. — Bona  Fide  Purchaser.— SheriJTs  Sale. — ^A  secret  trust 
cab  not  be  enforced  against  the  purchaser  of  the  legal  title  for  valae 
and  without  any  notice  of  the  trust.  This  rule  protects  purchasers- 
at  sheriff^s  sales  as  well  as  at  private  sales.     MUner  v.  Hyland,  468 

5.  Same. — Counter-ClcUm. — Evidence,— In  an  action  to  enforce  a  trust  on 
real  estate,  it  is  error  to  sustain  a  demurrer  to  a  counter-claim  by  de- 
fendant, averring  title  to  such  land  under  a  bona  fide  purchase  at  a 
sheriff^s  sale,  wiuout  notice,  and  such  error  is  not  rendered  hann]e3& 
by  evidence  tending  to  show  constructive  notice.  lb* 

UNSOUNDNESS  OP  MIND. 
See  Judgment,  6;  Promissory  Note,  7, 10. 
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VARIANCE. 
See  Pleading,  6. 

VENDOR  AND  PURCHASER. 
See  Vendor's  Lien. 

1.  Pleading.— 'Beal  Estate, — Breach  of  Contract  to  Convey, Sesdssion. — 
Bents, — Diligence, — Demand, — ^A  complaint,  showing  an  agreement  of 
defendant  to  convey  real  estate  to  plaintiff  immediately  by  warrant 
deed  in  fee  simple,  a  payment  of  part  of  price  and  notes  executed  for 
remainder,  and  possession  taken  and  held  by  plaintiff  until  com- 
mencement of  suit,  also  further  payments  on  notes  for  price  and  of 
premium  on  insurance  upon  building  on  property  before  suit;  and 
averring  that  the  defendant  has  not  a  good  title,  and  can  not,  and 

'  has  refused,  to  convey,  though  she  represented  that  she  had  such  title 
when  she  made  agreement;  that  plaintiff  relied  on  such  representa- 
tion, and,  before  suing,  offered  to  surrender  possession,  and  demand- 
ed repayment  of  what  he  had  paid  on  price  and  on  insurance,  and  a 
surrender  of  his  notes,  is  insufficient  on  demurrer,  for  a  rescission, 
because  it  does  not  offer  to  account  for  rents,  shows  no  excuse  for 
delay  in  offering  to  rescind,  and  does  not  show  any  adverse  claim,  or 
that  the  defendant's  titie  was  not  perfect  in  equity;  and  is  insuffi- 
cient for  breach  of  contract,  because  the  plaintiff  had  not  offered  to 
perform  on  his  part,  and  has  not  suffered  more  than  nominal  dam- 
ages. Axtel  V.  ClMse,  74 

2.  Same. — ^Upon  the  facts  stated,  the  contract  to  convey  immediately 
meant  within  a  reasonable  time.  A  demand  was,  therefore,  neces- 
sary. 76. 

3.  Same,— Presumption,— The  presumption  against  the  pleader  is,  that 
the  notes  for  purchase-money  had  become  due;  and,  this  being  so, 
an  offer  to  pay  was  necessary.  lb. 

4.  Same. — Covenant. — Breach. — ^The  allegation,  that  the  grantor  had  no- 
tiUe  in  fee  simple,  does  not  show  a  oreach  of  the  covenant  of  seiz- 
in, lb. 

5.  Same. — Misdescription. — ^A  grantee,  who  has  remained  in  undisturbed 
possession,  can  not  defeat  an  action  for  purchase-money,  nor  recover 
more  than  nominal  damages  for  breach  of  warranty  for  want  of  title 
in  the  grantor.  This  applies  to  cases  where  the  property  was  mis- 
described  in  the  deed.  lb. 

^.  Same, — Correction  of  Mistake.— Demand. — ^A  complaint  to  correct  a 
mistake  should  allege  a  demand  and  refusal.  Ib» 

7.  Contract, — Verdict, — Special  Finding, ^A'COiapiaAnt  averred  a  parol 
contract  with  S.  for  the  purchase  from  him  of  a  tract  of  land,  and 
the  payment  thereon  by  the  plaintiff  of  #200,  and  by  one  E.,  for  the- 
plaintiff,  of  #800,  and  tiiat  S.  refused  to  execute  the  contract  or  to- 
repay  the  money  received  ti^ereon.  There  was  a  general  verdict  for 
the  plaintiff  for  the  money  so  alleged  to  have  been  paid,  together 
with  several  special  findings,  one  of  which  was  that  the  contract  did 
not  require  S.  to  convey  until  he  had  first  received  the  $800. 

Heldf  that  this  special  finding  was  not  inconsistent  with  the  general  ver- 
dict. Shryer  v.  Morgan,  479 

8.  Damages, — Where  one  refuses  to  perfonn  a  parol  contract  to  convey 
lands,  a  subsequent  depreciation  in  the  value  of  the  land  can  not  af- 
fect the  amount  of  the  recovery  in  a  suit  for  the  purchase-money  re- 
ceived by  him.  lb. 

9.  Bepresentations,^Quality.-^A  purchaser  has  usually  no  right  to  rely' 
upon  the  representations  of  the  vendor  as  to  the  quality  of  the  prop- 
ertv,  wbere  he  has  a  reasonable  opportunity  of  examining  it  and 
judging  for  himself.  Cagney  v.  Cusm,  494 
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10.  InadeqtMcy  of  Considera^n.~.FVattd.— -Inadequacy  of  consideration 
^one  is  no  ground  for  inferring  fraud  unless  the  inadequacy  is  so 
great  as  to  impress  every  person  with  its  grossness.  lb. 

11.  Bepresentation  of  Value. — A  purchaser  has  no  riffht  to  rely  upon 
afillrmations  of  value  made  by  the  vendor,  value  being  generally  a 
mere  matter  of  opinion,  about  which  persons  are  liable  to  differ  very 
widely.  lb. 

12.  Complaint. — Damages. — Cancellation  of  Note  and  Mortgage. — Biisrq^ 
resentations. — In  an  action  for  damages,  and  for  the  cancellation  of 
notes  and  mortgages  executed  in  a  sale  and  exchange  of  property 
induced  by  the  alleged  false  representations  of  the  defendant,  a 
complaint  which  shows  that  the  plaintiff  had  a  suitable  opportunity 
to  examine  the  property,  but  shows  no  sufficient  reason  for  such  fail- 
ure, and  fails  to  show  a  gross  inadequacy  in  the  consideration  for  its 
exchange,  and  alleging  such  misrepresentations  as  amount  merely 
to  affirmations  of  value,  is  insufficient  to  sustain  a  verdict  and  judg- 
ment, lb. 

13.  Title.— Purcfiaae-Moneg. — Mortgage. — Injunction. — Equity. — ^In  an  ac- 
tion by  the  assignee  of  a  note  and  moitgage  given  for  purchase- 
money  of  real  estate,  a  cross  complaint,  alleging  that  the  mortgage 
sought  to  be  foreclosed  embraced  other  lands  than  that  for  the  pur- 
chase-money of  which  the  notes  sued  on  were  given ;  that  the  grantor 
to  whom  the  mortgage  and  notes  were  given,  and  by  whom  they 
were  assigned,  conveyed  a  portion  of  the  real  estate  described  in  the 
mortgage,  with  covenants  of  warranty,  and  that  such  grantor  is  in- 
solvent; that  a  suit  is  now  pending  against  the  parties  to  this  action 
and  the  mortgagee,  by  parties  claiming  a  paramount  title,  for  the 

Surpose  of  settling  the  question  of  title  to  the  land  conveyed  by  the 
lortgagee;  and  asking  that  the  action  upon  the  note  and  mor^^ge 
be  restrained  and  delayed  until  the  determination  of  the  suit  in  rela- 
tion to  the  title,  is  sufficient  on  demurrer.         Fehrle  v.  Turner,  530 

14.  Same. — ^In  such  case  equity  will  enjoin  the  proceeding  to  enforce  col- 
lection of  the  note  and  mortgage  until  the  result  of  the  suit  for  the 
determination  of  the  title  to  the  lands  purchased  is  ascertained.    lb. 

VENDOR'S  LIEN. 
JSubseguent  PurchoBer. — Notice. — Notary  P%iblic. — Presumption. — ^W.,  as  a 
notary  public,  drafted  and  took  the  acknow^ledgment  of  a  deed  on 
the  sale  of  real  estate  by  F.  to  S.,  and  wrote  two  notes,  running  one 
and  two  years,  for  the  unpaid  purchase-money;  and  nearly  four  years 
afterward  W.  became  the  purchaser  of  the  same  real  estate.    In  a 
suit  by  F.  against  S.  and  W.,  to  collect  a  balance  of  said  purchase- 
money,  and  to  enforce  a  vendor's  lien  on  said  real  estate, 
Jleldy  that  (he  foregoing  facts  alone  werp  not  sufficient  to  charge  W.,  at 
the  time  of  his  purchase  of  the  land,  with  either  actual  or  construc- 
tive notice  of  the  c)aim  of  F.  against  S.  for  unpaid  purchase-money. 
Meld,  also,  that  there  is  no  presumption  either  of  law  or  fact,  that,  at  the 
time  of  his  purchase  of  the  land,  W.  remembered  the  details  of  the 
previous  transaction,  in  which  he  acted  as  notary  public. 

WhiU  V.  Fisher,  65 

VENIRE  DE  NOVO. 

See  Supreme  Court,  1 ;  Verdict,  1. 

1.  Verdict. — ^Needless  particularity  in  a  general  verdict  in  showing  the 

items  of  principal,  interest  and  exemplary  damages,  which  make  up 

the  gross  amount  found  for  the  plaintiffs,  is  not  sufficient  ground  for 

a  venire  de  novo.  Seal  v.  StatSy  ex  rel.,  231 

^.  Practice.— Vt  a  verdict  find  less  than  the  whole  matter  in  issue,  the 
remedy  is  by  a  venire  de  novo.  Cottrell  v.  Shadley,  348 
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VERDICT. 
See  Criminal  Law,  18, 19;  Decedents'  Estates,  3;  Evidence,  5; 
Neoliqence,  9;  Practice,  11,  16;  Suprehe  Court,  1,  6, 10,  23; 
Vendor  and  Purchaser,  7 ;  Venire  De  Novo. 

1.  Venire  de  Novo. — Default, — Evidence. — In  an  action  on  a  note  and  to 
foreclose  a  mortea^,  the  defendants,  the  mortgagors,  made  default; 
other  parties,  admitted  as  defendants,  filed  a  cross  complaint,  aver- 
ring that  they  were  judgment  creditors  of  the  mortgagor,  and  that 
the  mortgage  was  fraudulent  and  void  as  to  creditors.     The  jury  re- 

'  turned  a  verdict,  "We,  the  jury,  find  for  the  plaintiff  against  all  the 
defendants,  and  we  assess  his  damages  at  two  thousand  and  seventy- 
eight  dollars  and  thirteen  cents,  and  one  hundred  and  sixty-five  dol- 
lars and  fifty  cents  attorney's  fees." 

jETeJd,  that  this  verdict  was  sufficiently  certain  to  authorize  the  proper 
judgment,  and  that  a  motion  for  a  venire  de  novo  was  properly  over- 
ruled. 

Held^  also,  that  the  filing  of  the  cross  complaint  made  no  difference  in 
the  issues  between  the  plaintiff  and  the  mortgagors,  and  they  having 
made  default,  and  the 'note  and  mortgage  having  been  given  in  evi- 
dence, the  plaintiff  was  entitled  to  judgment  against  the  mortgagors, 
i*egardless  of  the  question  as  to  whether  the  mortgage  was  fraudu- 
lent and  void  as  against  creditors.  Dooson  v.  Markle^  53 

2.  Reception  of. — The  reception  of  a  verdict  is  a  judicial  act,  and  judi- 
cial power  cannot  be  delegated,  and  therefore  the  reception  of  a  ver- 
dict by  an  attorney,  whom  the  court,  with  the  consent  of  the  parties, 
had  designated  to  receive  it,  is  a  nullity.  McClure  v.  State,  287 

VOLUNTARY  PAYMENT. 
See  Mortgage,  13. 
A  voluntary  payment  of  money,  with  knowledge  of  all  the  facts,  where 
there  is  no  liability  to  pay,  gives  no  right  (3  action. 

Worley  v.  Moore.  567 
WAIVER. 
See  Arbitration,  6;  Fraudulent  Conveyance,  8;  Life  Insurance, 
1;  Notice;  Promissory  Note,  12;  Supreme  Court,  15. 

WARRANT. 
See  Constable;  Jurisdiction,  1;  Pleading,  9. 

WARRANTY. 
See  Promissory  Note,  11. 

WATERCOURSE. 
See  Surface  Water,  2. 

WIDOW. 
See  Decedents'  Estates,  2;  Husband  and  Wife,  1  to  3;  Mortgage, 

5,6. 

WILL. 

1.  IntenJtion.— Parol  Evidence. — ^The  intention  of  a  testator  must  be  gath- 
ered from  the  will  itself,  and  its  legal  meaning  and  effect  can  not  be 
varied  by  parol  evidence.  Judy  v.  Gilbert,  96 

2.  3fi9toA:e8.— Mistakes  in  a  will  can  not  be  corrected  by  courts,  except 
in  cases  where  the  mistake  is  apparent  on  the  face  of  the  will.      lb. 

3.  Description  of  Real  Estate.— A.,  desiring  to  buy  the  ^^northeast  quar- 
ter of  the  southeast  quarter' '  of  a  certain  section  of  land,  borrowed 
from  his  wife  money  to  pay  therefor,  agreeing  that,  if  she  would  loan 
it  to  him,  he  would  devise  the  land  to  her  for  life,  with  remainder  to 
her  children,  and  in  pursuance  thereof  made  his  will,  intending  to 
devise  such  land  to  her,  but,  by  mistake,  the  land  was  described  in 
the  will  as  the  ^^northeast  quarter  of  the  southwest  quarter''  of  the 
same  section,  which  tract  the  testator  never  owned. 
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Held,  that  there  was  no  mistake  apparent  on  the  face  of  the  will,  and  that 
parol  evidence  is  inadmissible  to  show  that  the  testator  intended  to 
describe  a  different  tract  from  that  named  in  the  will.  lb, 

4.  Charge  on  Land, — NoUce.—A  testator  devised  his  real  estate  and  per- 
sonal property  to  a  son,  ^^on  condition  that  he  pay  to  M.  (a  grand- 
daughter) one  thousand  dollars  when  she  reaches  the  age  of  twentj- 
one  years,  or  marries/'  The  will  was  admitted  to  probate,  and  dnly 
recorded.  Afterward  the  son  conveyed  the  land  to  W.,  who  imme- 
diately conveyed  it  to  the  son's  wife.  Subsequently  the  wife  and  her 
husband  joined  in  a  conveyance  of  it  to  their  infant  children,  in  con- 
sideration of  natural  love  and  affectfon  and  one  dollar.  After  her 
marriage,  M.  sued  to  enforce  a  lieu  on  the  land  for  her  legacy,  alleg- 
ing the  son's  insolvency. 

Held^  uiat  the  son  took  the  land  charged  with  the  legacy,  which  could  be 
enforced  by  suit. 

Held,  also,  that  the  will,  being  duly  proved  and  recorded,  was  notice  to 
everybody,  and  that  neither  the  wife,  infant  children,  nor  W.,  Uie  in- 
termediaiy,  were  innocent  p\ircliasers,  without  notice. 

WiUoii  V.  Pipety  437 
WITNESS. 

Bee  Contract,  13;  Criminal  Law,  2,  7, 17;  Decedents'  Estates,  8; 
Evidence,  2, 4;  Life  Insurance,  2;  New  Trial,  4;  Negligence, 
15;  Supreme  Court,  3. 

1.  Husband  and  Wife.— Divorce.— -Evidence.—By  the  act  of  March  15th, 
1879,  Acts  1879,  p.  245,  the  wife  is  a  competent  witness  in  an  action 
by  her  for  a  divorce,  to  testify  as  to  her  husband's  habits  of  intoxica- 
tion and  his  treatment  of  her,  and  in  relation  to  her  conduct  as  hia 
wife.  SmUh  v.  Smithy  80 

2.  PAj^ateian. — Privileged  Communication. — The  relation  between  physi- 
cian and  patient  is  confidential,  and  the  former  may  not,  to  tiie  in- 
jury of  the  latter  or  his  representatives,  testify  to  what  he  learned  of 
the  latter's  ailments,  either  by  examination  and  observation  or  by 
oral  communication.  Masonic,  etc.,  Association  v.  Beck,  203 

3.  CoWtradiGtion  of.— Character.— A.  witness  who  is  contradicted  by  evi- 
dence disproving  the  matters  of  fact  testified  to  by  him  can  not  call 
witnesses  to  prove  good  character.  Presser  v.  8taU,  274 

4.  Leading  Questions. — The  allowance  of  leading  questions  to  witnesses 
i^  largely  in  the  discretion  of  the  court,  and  is  not  available  error, 
unless  it  clearly  appears  that  the  court  Jhas  abused  its  discretion,  and 
that  injury  has  resulted.  Blizzard  v.  ApplegaU,  61 S 

WMTTEN  INSTRUMENT. 
See  Eyidencb,  6;  Landlord  and  Tenant,  2;  Statute  of  Frauda^ 

5,6. 
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